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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
IN RE: GUANTANAMO BAY ) Miscellaneous No. 12-398 (RCL)

DETAINEE CONTINUED ACCESS ) Civil Action Nos.

TO COUNSEL 04-1254 (RCL), 05-1638 (CKK),
05-2185 (RCL), 05-2186 (ESH),
05-2380 (CKK)

~—

MEMORANDUM OPINION *

INTRODUCTION

Eleven years after the September 11, 2@@acks on the Pentagon and World Trade
Center and the subsequent isiams of Afghanistan and Irafj68 people captured in the Global
War on Terrorism remain detained at the UniB¢ates Naval Base in Guantanamo Bay, Cuba
(“Guantanamo”). This matter concerns six of thdetainees. At its heart this case is about
whether the Executive or the Court is chargéith protecting habeas pigoners’ right to access
their counsel. Petitioners cemd that the terms and conditsoof this Court’'s 2008 Protective
Order (“Protective Order” or “P.0.”) govern th@iccess to counsel regardless of whether they
are currently petitining for habeas relief. The Governmarjues that once a detainee’s habeas
petition is terminated, the Cdig Protective Order expires atite Executive has the prerogative
of assuring counsel-accesspds consideration of the Motions [1, 2, 3, 4, 5, and 6], the
Combined Opposition [12], the Replies [19, 20, 2d 36], the oral arguments, the entire record

herein, the applicable law and for the reasotevibeghe Court finds that the Protective Order

! The Court’s original opinion contained a non-material factual error. The Court n@s tsisiAmended Opinion,
which corrects the factual error.
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governs access to counsel issues for Guantadatamees who haveright to petition for
habeas corpus relief, whether or not sagetition has been dismissed or defied.

Il. BACKGROUND

A. Procedural Background.

In the process of litigating their individual habeas cases, petitioners Abdu Al-Qader
Hussain Al-Mudafari (ISRI40), Hayal Aziz Ahmed Al-Mhali (ISN 840), Mohammed Rajeb
Abu Ghanem (ISN 44), and Zakaria Al-BaidanyNI$017) each moved to dismiss their habeas
petitions, without prejudice, conditioned treir continued access to counsel under the
Protective Order. Resp. Opp. [12] at 1, Aug. 7, 2012 the alternative, petitioners Al-
Mudafari and Al-Mithali seek indefite stays of their cases in orde ensure they continue to
have access to counsel under the Protective OrdePetitioners Uthman Abdul Rahim
Mohammed Uthman (ISN 27) and Yasein Khasem Mohammad Esmail (ISN 522) had their
petitions for habeas relief dexi after full merits hearings.Counsel for these two petitioners
requested permission under the procedures set the iArotective Order to meet with his clients

in May and August 2012. Esmail & Uthman Reply [21] at 7, Aug. 13, 2012. However, the

2 The Court’s ruling today is limited wounsel-access under the Protective Ofulethe purpose of litigating before
Federal courts.

3 “SN” is the acronym for “Internment Serial Numbeayid each detainee currently sed at Guantanamo Bay has
been assigned an ISBostan v. Obama, 821 F. Supp. 2d 80, 82 n.1 (D.D.C. 2011) (citgHarbi v. Obama, Civil
Action No. 05-2479(HHK), 2010 WL 2398883, at *3 n. 2 (D.D.C. May 13, 2010).

* Petitioners have filed six motions in this case: EsMatl [1]; Uthman Mot. [2]; Al-Mudafari Mot. [3]; Al-

Mithali Mot. [4]; Ghanem Mot. [5]; and Al-Baidar$]. Each motion was filed in the above captioned
miscellaneous case on July 27, 2012. Respondents Siedla Combined Opposition. Resp. Opp. [12], Aug. 8,
2012. Replies were also filed by petitioners Al-Baigl&eply [19], Al-Mudafari & Al-Mithali Reply [20], and
Esmail & Uthman Reply [21] on August 13, 2012. Petitioner Ghanem filed a brief Reply, in which he joined the
Reply of petitioners Esmail and Uthman. Ghanem Reply [26] at 1, Aug. 16, 2012.

® Uthman’s petition for habeas relief was originally granted by the District CAbdah v. Obama, 708 F. Supp. 2d
9, 11 (D.D.C. 2010). However, the D.C. Cirawiversed with instructions to deny the petitiddthman v. Obama,
637 F.3d 400, 402 (D.C. Cir. 2011). The District Court then denied Uthman’s Peltdah v. Obama, 2011 WL
1642462 (D.D.C. April 29, 2011), and Uthman’s presase came to an end aftee Supreme Court denied
certiorari,Uthman v. Obama, No. 11-413, ---S. Ct.---, 80.S.L.W. 3678 (U.S. Junkl, 2012). Petitioner Esmail’s
(ISN 522) petition for habeas relief was denied in April 204Bdah v. Obama, 709 F.Supp.2d 25 (D.D.C. 2010).
After the D.C. Circuit affirmed, Esmail took no further appeal to the Supreme sangil v. Obama, 639 F.3d
1075 (D.C. Cir. 2011).



Government denied counsel’s requests and baoedsel from meeting with either detainee
unless counsel signed a Memoranduroélerstanding (MOU), promulgated by the
Government that would henceforth set the tefan counsel-access. Esmail Mot. [1] at 2;
Uthman Mot. [2] at 1. Esmail and Uthman now move the loudn Order affirming that the
Protective Order continues to apply to them. Resp. Opp. [17] at 1.

The Government objects to court-orderedrsel-access under the Protective Order for
all six petitioners and argues that the Protecvder ceases to contomunsel-access in the
absence of a pending or immindsatbeas petition. Resp. Opp. [12] at 1-2. The Government
believes that the Protective Order, or at least its counsel-access provisions, expires once a
detainee’s original habeas petitihas been adjudicated on the merits or the case is dismissed.
ld. at 26—31; Hr'g Tr. 67, Aug. 17, 2012. The Goweemt warns that should the court find for
the detainees in this case, such a holding voahstitute an abuse of discretion as it would
result in a permanent injunction without the regdishowing of actual harm necessary for such
an “extraordinary remedy.Td. at 2-3.

The universal nature of the counsel-accesstiprecried out of singular resolution. The
Court, upon motion by Respondents, and afteptelaic consultations on July 27 with counsels

for various petitioners and the Government, after further discussions with Judges Huvelle

® All petitioners save Al-Baidany sb contend that the Protective Qrdiould govern amsel-access during

Periodic Review Board (PRB) proceedingsich were created by Executiveder 13,567 to prade a process for
reviewing the justifications for continued detentioniti&fly, petitioners Esmail and Uthman note that the MOU'’s
terms, specifically paragraph 4, would prevent coufnesi using information obtained pursuant to counsels’
representation of detainees in habeas@edings in PRB hearings. Mot. [1,a82]3—4. Petitionms Al-Mudafari and
Al-Mithali simply note that they have retained courfselPRB proceedings. Mot. [3, 4] at 3. And petitioner

Ghanem simply notes that he has a right to counsel in PRB proceedings. Mot. [5] at 3. In their Replies, petitioners
argue that the MOU, as opposed to the Protective Order, would bar counsel from using wricobtatned

pursuant to the MOU in PRB proceedings. Al-Mudafari & Al-Mithali Reply [20] at 11E$Bail, Ghanem &

Uthman Reply [21] at 9-10. The Government objects anceariat there is no justition for interfering in a

strictly Executive matter that does not iopte habeas rights. Resp. Opp. [d2B1. The Court does not believe

that this issue is ripe for review. None of the petitioners addressed whether the Court has jurisdiction over counsel-
access during PRB proceedings. Nor have the petitionegealtbat their access to counsel has yet been impaired.
Moreover, the Court has now invalidated the MOU.



and Kollar-Kotelly, decided to consolidate tlisparate motions into a single miscellaneous
case.Seeg, eg., Ghanem, et al. v. Bush, et al., 054688 (CKK), Opp. & Cross-Mot. [264] at 2,
July 26, 2012. The above captioned miscellar@ase was opened and this Court entered a
scheduling order for briefing and oral argumehtSched. Order [7] at 1-2, July 27, 2012. Oral
arguments were held on August 17, 2012.

B. Legal Background.

In the ten years since the first detaineeseviought to Guantanamo Bay, only a handful
have been tried or convicted. Despite tthig, Government has fought to deny detainees the
ability to challenge their indefinite detentioiisough habeas proceedings. a litany of rulings,
this Court and the Supreme Court have affirineed the Federal courts are open to Guantanamo
detainees who wish to prove that thagtefinite detentions are illegal.

In 2004, the Supreme Court rejected the Gawemmt’s argument that the Federal courts
had no jurisdiction to hear detainee habeas petitiRasul v. Bush, 542 U.S. 466, 484 (2004).
Congress then twice amended the Federal habaetage, 28 U.S.C. § 2241, in an effort to
overturn the Supreme Court’s mdj. Congress first passed the Detainee Treatment Act of 2005
(DTA), Pub. L. No. 109-148, 119 Stat. 2680 (2Q0f)t the Supreme Court held that the
provision of the DTA depriving courts of jgdiction over detainee hehs petitions did not
apply to cases pending when the DTA was enadtiznindan v. Rumsfeld, 548 U.S. 557, 575-78
(2006). Next, Congress passed the Militaryr@assions Act of 2006 (MCA), Pub. L. No. 109-

366, 120 Stat. 2600 (2006) (codifiedpart at 28 U.S.C. § 224 note), but the Supreme Court

" The motions under review here were originally filed ia fibllowing five cases: Abdakt al. v. Obama, et al., 04-
cv-1254 (RCL) (petitioners Esmail and Uthman); Gdrarv. Obama, et al., 05-cv-1638 (CKK) (petitioner
Ghanem); Al-Mudafari v. Obama, et al., 05-cv- 2185 (RQletitioner Al-Mudafari); Al-Mithali v. Obama, et al.,
05-cv-2186 (ESH) (petitioner Al-Mithali); Al-Baidany @bama, et al., 05-2380 (CKK) (petitioner Al-Baidany).
Judges Huvelle and Kollar-Kotelly eactieneed their cases to the undersignethe for resolution. Al-Mithali, 05-
cv-2186 (ESH), Order, Jul. 17, 2012; Al-Baidany, 05-2380 (CKK), Minute Order, Jul. 30, 2012.
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invalidated the jurisdiction-strippg provisions of the MCA andedlared that detainees have a
constitutional right to péion for habeas reliefBoumediene v. Bush, 553 U.S. 723, 732 (2008).
This Court and the Supreme Court also held usntanamo detainees have a concomitant right
to the assistance of counsélamdi v. Rumsfeld, 542 U.S. 507, 539 (2004) Odah v. United

Sates, 346 F. Supp. 2d 1, 5 (D.D.C. 2004).

These rulings raised sigimant questions about counsedccess to detainees and
classified information. The Court ftrbegan to address this problenmAinOdah, where Judge
Kollar-Kotelly found that the Court had pow#o fashion procedures by analogy to existing
procedures, in aid of the Courjigrisdiction and in order to dewag a factual record as necessary
for the Court to make a decision on the merits of” detainee habeas claims. 346 F. Supp. 2d at 6;
see also Harrisv. Nelson, 394 U.S. 286, 299 (1969). Using this power, she proposed a
framework for detaiee counsel-acces#l Odah, 346 F. Supp. 2d at 13-15. The Government
subsequently moved for a Protective Orderptevent the unauthorized disclosure or
dissemination of classified natial security information.’In re Guantanamo Detainee Cases,

344 F. Supp. 2d 174, 175 (D.D.C. 2004). Judge Joagees Green was designated to coordinate
and manage all Guantanamo proceedings andrut®mmon procedural and substantive issues.
All then-pending Guantanamo e&s except those being heardJoygige Richard J. Leon, were
transferred to Judge Green. In November ZJ@lissued an “Amended Protective Order and
Procedures for Counsel Access to Detaineesithwbet guidelines and procedures for counsel-
access to both detainees and classified irdtion. Judge Green’s Protective Order was
ultimately a boon for the Court, for the Governmandl for detainees, as it settled many issues
that would have otherwise, no doubt, requiredemtydeal of litigation over every minute issue

of counsel-access.



Judge Green’s Protective Ordstood without objection for foyrears. In light of the
Boumendiene decision in 2008, the members of this Gagain determined #t a single judge
should rule on common procedural issues in otaéacilitate the expeditious resolution of
Guantanamo habeas cas&sre Guantanamo Bay Detainee Litig., Miscellaneous No. 08-442
(TFH), Order [1] at 1-2, July 2, 2012. Judd®omas F. Hogan was designated, like Judge
Green, “to coordinate and manage proceedm@d cases involving petitioners presently
detained at Guantanamo Bay, Culdd.” All then-pending Guantanamo habeas cases, and all
such cases thereatfter filed, were to be tiemsfl to Judge Hogan for case management and
coordination® 1d. Judge Hogan also determined tthet Court should issua new protective
order. After considering thearties’ positions espoused bothartten submissions and at a
status conference, Judge Hogan issued a carefully crafted and thBrotegtive Order that
contained procedures for counsel accesketainees and to classified informatidn.re
Guantanamo Bay Detainee Litig., 577 F. Supp. 2d 143 (D.D.C. 2008) (“Protective Order” or
“P.0."). Judge Hogan’s Protective Order was samisally similar to théProtective Order issued
by Judge Green.

.  THE GOVERNMENT'S PROPOSED MEMORANDUM OF UNDERSTANDING
(MOU)

Despite the fact that thea@ernment never opposed the Protective Order or brought any

violations of the Protective Order to the Cosidttention, at some point during the Summer of
2012 the Government felt it necessary to promelgiaeir own procedures for counsel-access at

Guantanamo, which it styled as aé&morandum of Understanding” (MO&)The MOU is

8 The Order specifically excluded cases over which Judge Richard Leon presided astaeti@sv. Bush, 04-cv-
1519. In re Guantanamo Bay Detainee Litig., Misc. No. 08-442 (TFH), Order [1] at 2 n. 1.

° The Government has requested amendments to the Protective BndeGuantanamo Bay Detainee Litig., 08-
0442 (TFH), 2009 WL 2143732, at *1 (D.D.C. July 10, 2088%;also Bostan, 821 F. Supp. 2d at 85 n.7 (noting
that the Court has previously amended the Protective Order).
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meant to replace the Protective Order for those detainees whose cases have been dismissed or
whose petitions have been denied on the mefitee Government repeatedly avers that its
proposed MOU provides “essentially the samelinsel-access provisions as the Protective

Order. Resp. Opp. [12] at 1, 15, 38, 40. “Thayldoth protest too much, methinks.” William
Shakespeardjamlet, Act Ill, Scene Il. Far from progling “essentially the same” provisions,

the MOU, in truth, significantly wdifies the Protective Order.

For example, the Protective Order assumes that counsel for detainees have a “need to
know,” which allows them to view classifiedfaimation in their own and related Guantanamo
cases. P.O. at §1.D.28. Counsel for detaineealao specifically allowed to discuss with each
other relevant information, including classifiedormation, “to the extent necessary for the
effective representation of their clientdd. And, the Protective Ordasssures that counsel have
continuing access to certain classified miation, including theiown work-product.ld. at 11
1.D.23, 25.

The MOU, on the other hand, strip counsethafir “need to knoWwdesignations, and
explicitly denies counsel access to all classiflocuments or information which counsel had
“previously obtained or createdi pursuit of a detainee’s habgastition. Resp. Opp. [12] at
11, MOU [12-1] at T 8(b). Counsean obtain access to their owasdified work product only if
they can justify their need for such infornmatito the Government. ®U [12-1] at  8(b).

“Need to know” determinations for this and other classified information would be made by the
Department of Defense Office of GeneraluBisel (DoD OGC), iconsultation with the

pertinent classification authoriti@gthin DoD and other agenciesd. However, there is no
assurance that such determinations will be made in a timely manner. As this Court is keenly

aware from experience, the inter-agency prooéstassification review can stretch on for



months. It is very likely that this provam would result in resuih lengthy, needless and
possibly oppressive delays. It would also regjemunsel to divulge sonamnalysis and strategy
to their adversary merely to obtain their pastk-product. Further, the MOU countermands the
Protective Order and specifically denies calrsr detainees the privilege of sharing
information amongst themselves in the pursurepiresenting their clrgs unless specifically
authorized to do so by “the appropriate government person@eiripare Protective Order at
[.D.28 with MOU [12-1] at 1 8(a)(10). The MOU doast define who such personnel would be.
While this Court is empowered to enforce the Protective Order, all “disputes regarding
the applicability, interpetation, enforcement, compliance with or violations of” the MOU are
given to the “final and unregwable discretion of the Commander, Commander, Joint Task
Force-Guantanamo Bay” (JTF-GTMO). MOU [124t]Y 8(f). The MOU further gives the JTF-
GTMO Commander complete “authority and disici@’ over counsels’ access to classified
information and to detainees, including iergon visits and written communicatiorisl. at § 6.
Apparently, the MOU also giveke Government authority to ileterally modify its terms.
Resp. Opp. [12] at 11, n.3 (“Although not statethia MOU itself, the Government has advised
petitioners’ counsel that . it anticipates limiting the numbef attorneys who may have
continued access to a detainee under the NOt\Wo. Similarly, the Government also
anticipates limiting the number of translatorsdach detainee to one.”). Importantly, the MOU
is only applicable to attorneys who have repreed detainees under tRmtective Order; there
are no provisions allowing for attorneybstitutions or for new counsefee MOU [12-1] at { 3.
Unlike the Protective Order, which repedyestates that the Government may not
unreasonably withhold approval of matters witits discretion, the MOU places no such

reasonableness requirement on the Commander of JTF-GBsDe.g., P.O. at 1 11.11.b.



Because the MOU does not come into eftedil countersigned by the Commander at JTF-
GTMO, the Commander could presumably refizsssign the MOU, leaving a detainee in the
lurch without access to counséd. at  11. The MOU also sest that both the “operational
needs and logistical constngs” at Guantanamo as wel the “requirements for ongoing
military commissions, periodic review boardadaabeas litigation” will be prioritized over
counsel-accesdd. at 8(c). This provision is partiady troubling as it places a detainee’s
access to counsel, and thus their constitutiogat to access the courts, in a subordinate
position to whatever the military commander of Gaaamo sees as a logistical constraint.

IV.  STANDARD OF REVIEW

The foundation of the Supreme Court’'s habedspuudence is that éhGreat Writ lies at
the core of this Nation’s constitutional systemgl & is the duty of the courts to remedy lawless
Executive detention.

Executive imprisonment has been consedesppressive and lawless since John,

at Runnymede, pledged that no freenrshould be imprisoned, dispossessed,

outlawed, or exiled save by the judgmehhis peers or by the law of the land.

The judges of England developed the wrihabeas corpus largely to preserve

these immunities from executive restraint.

Rasul, 542 U.S. at 474 (citin§haughnessy v. United States ex rel. Mezel, 345 U.S. 206, 218—

219 (1953) (dissenting opinion)). TBeumediene decision rested in great part on the

importance of the Great Writ to our system of governmBotumediene, 553 U.Sat 738-46,

797. As the Supreme Court noted, the Constitutinght to petition for habeas relief is a
“fundamental precept of libertyld. at 739;see also Harris, 394 U.S. at 290-91 (The Great Writ
serves as the “fundamental instrument for safeguarding individual freedom against arbitrary and

lawless state action.”). The Framers considered the Great Writ an “essential mechanism in the

separation-of-powers scheme” because it sasafeck against “undivided, uncontrolled



power” that is endemic in the “pendular swingsand away frormidividual liberty.”
Boumediene, 553 U.Sat 742-43. “It is from [the separatiaf-powers] principles that the
judicial authority to consider petitiorisr habeas corpus relief derivedd. at 797.

The long history of the Great Writ also firmigtablishes that it is the high duty of the
Court, not the Executive, taall the jailer to accouiin habeas proceedingBpumediene, 553
U.S.745-46 (internal citations omitted), and to eedihat access to the courts is “adequate,
effective, and meaningfulBoundsv. Smith, 430 U.S. 817, 822 (1977%ee also Harris, 394
U.S. at 292. Practically, thiseans “that the privilege of habeasrpus entitles the prisonerdo
meaningful opportunity to demonstrate that he is being helgursuant to ‘the erroneous
application or interpretain’ of relevant law.” Boumediene, 553 U.Sat 779 (quotindNSv. S.
Cyr, 533 U.S. 289, 302 (2001)) (emphasis added).

In the context of Guantanamo Bay hablgagation, “access to the Court means nothing
without access to counselAl-Joudi v. Bush, 406 F. Supp. 2d 13, 22 (D.D.C. 2005). They are
inseparable concepts and must run togetfer.

To say that Petitioners’ ability to instgate the circumstaes surrounding their

capture and detention is “seriousgiypaired” is an understatement. The

circumstances of their confinement renttezir ability to investigate nonexistent.

Furthermore, it is simply impossible éapect Petitioners to grapple with the

complexities of a foreign legal system and present their claims to this Court

without legal representation. Petition&se an obvious language barrier, have

no access to a law library, and almost delydack a working knowledge of the

American legal system. Fily this Court’s ability to give Petitioners’ claims the

“careful consideration and plenary pessing” which is their due would be

stymied were Petitioners toqmeed unrepresented by counsel.

Al Odah, 346 F. Supp. 2d at 9. This reasoning holdswriaether petitioners are seeking to file a

habeas petition or are actively litigating one.

9 Indeed, the Government agrees thae“tight to counsel attaches to the prisoner’s right of access to the courts.”
Hr'g Tr. at 52.
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V. ANALYSIS

The Government maintains that in absence of an “active or impending” habeas case, or
where it is “speculative” that a detainee will lgria renewed petition, “the primary responsibility
for . . . respecting rights of counsel access thainkee may have[] should fall in the first instance
to the [E]xecutive branch.” Resp. Opp. [12RaB; Hr'g Trans. at 67, 15. The Government
further argues that this Court has no poteesiddress the counseatezss question unless and
until petitioners’ demonstrate that the counsmless voluntarily provided by the Government’s
MOU “has impeded their ability to present new habeas petitions to the Court.” Resp. Opp. [12]
at 15 The Government's reasoning is substantifidlwed and confuses the roles of the jailer
and the judiciary in our consttional separation-of-powers se¢he. The Court is simply not
obliged to give the Executivedtopportunity to create its ovaounsel-access provisions before
stepping in and fashioning suplocedures. To do so would be to allow the Government to
transgress on the Court’s duty to safeguard idd&i liberty by “calling thegailer to account.”
Boumediene, 553 U.Sat 745—46.

As an initial matter, the Court is somewlnanplussed as to whiie counsel-access issue
is being re-litigated at all. ThiSourt faced a very similar issueAhOdah. The Government
there allowed Guantanamo detainé® meet with counsel undéovernment issued “Procedures
for Counsel Access to Detainees at GuantanBay, Cuba.” 346 F. Supp. 2d at 5. Judge
Kollar-Kotelly, in a well-reasoned opinionatly rejected the Government’s proposed

proceduresld. at 9—14. She held that “the Government [was] not entitled to unilaterally

" The Government later avers that petitioners have no freestanding right to counsel, and that in the domestic
context, the Sixth Amendment right¢ounsel does not attach until the conrmecement of adversarial proceedings.

Resp. Opp. [12] at 24 n.9, 37. But this case is nottatetainees’ right to counsel. The Government has conceded

that petitioners here have a right to counsel. Hr'g Tr. at 7. This case concerns the rules under which detainees, who
are already represented by counsel, carticue to meet with their counsel absent a habeas petition currently before

the Court.
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impose procedures that abrogttte attorney-client relationship” and that petitioners’ “access to
attorneys [was] not a matter of Government discretidd.’at 5, 10.

The Protective Order has been in place for ndatly years and there i® record that its
provisions have threatened classified information or caused any harm to the military’s operation
of the Guantanamo Bay Naval Base. The Government itself argues that the MOU and the
Protective Order provide essentially the same ptiotex In the first instance, this raises the
guestion of why the Government felt it necessary to promulgate the MOU at all. The old maxim
“if it ain’t broke, don’t fix it” would seem t@aution against altering a counsel-access regime
that has proven safe, efficient, and eminemdykable. Indeed, the Government had no answer
when the Court posed this question in oral argusiefihe best that they could muster was to
argue that the Protective Order simply left a wawwf procedural ruleis the absence of an
“active or impending” habeas petition. Of coynsden it comes to power, the Government, as
much as nature, abhors a vacuum.

A. The Judiciary, and not the Executive, is Charged with Ensuring Access to the
Courts.

Regardless, the Government’s position heralentot unreasonable, is untenable. The
Government’s argument is presumes thatipetrs who are not acely litigating habeas
petitions do not have the same need to adbesscounsel as detainees who are currently
litigating. The Government preded no case law to substanti#tes two tiered regime or to
support this assumption, and the Court finds ndnstead, the Government argues that the
courts have been leery of involving themselwvethe operation of jis, and that it would
inappropriate for the Court to involve itselfthis point, with the Exedive’s determination of
what procedures appropriately provide counsel-adoedstainees. Resp. Opp. [12] at 23-25.

The Court cannot disagree that in the prisamext access to counsel is merely a “means

12



for ensuring a reasonably adequapg@ortunity to presented claed violations of fundamental
constitutional rights to the courtlewisv. Casey, 518 U.S. 343, 351 (1996) (internal quotation
marks omitted). The Court likewise agrees thaheprison context, the political branches of
government are responsible for running their daailities and “managfig] prisons in such
fashion that official interference withdlpresentation of claims will not occurld. at 349. But

it does not follow that the judiciary has secondary responsibility for ensuring prisoners have
adequate access to the courts.

At the outset, the Government’s reason simply falls flat because, as the Government itself
notes, “the detention facility [at Guantanamo Bay] . . . is not a corrections facility.” Resp. Lt'r
[28] at 2, Aug. 21, 2012. If it were, undgavy Regulations, detainees would have
unconditional access to their atteys. Dep’t of Navy Corrections Manual, Art. 1640-80, Sec. 3

1 2.c (Mar. 29, 2011 pvailable at http://www.public.navy.mil/bupers-

npc/reference/instructions/BER SInstructions/Documents/1640.22.pdUnder no condition

shall any prisoner be prevented from consultingasresponding with counsel or the authorized
representative of counsel . . ..").

But even in the prison context, the Supredoairt has zealously geded against policies
that threaten prisoners’ abilitg effectively challenge thedetention. It has held, in no
uncertain words, that the “state and its offiaeesy not abridge or impair a prisoner’s right to
apply to a federal court far writ of habeas corpus Ex parte Hull, 312 U.S. 546, 549 (1941).
Such abridgment need not be conspicuoudirect. For exampleéhe Supreme Court has
mandated that prisoners must be provided wittess to law libraries or “alternative sources of
legal knowledge,” and “with papend pen to draft legal documentspith notarial services to

authenticate them, and with stamps to mail theBolnds, 430 U.S. at 817, 823-25 (1977).
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The Supreme Court has likewise invalidated black attempts to prevent inmates from filing
habeas petitions, such as polgctbat ban jailhouse lawyers framsisting other inmates prepare
court filings,Johnson v. Avery, 393 U.S. 483, 489 (1969), and thosgquiring indig@t prisons to
pay filing feesBurnsv. Ohio, 360 U.S. 252, 257 (1959). @asey, the Supreme Court affirmed
that prisons must ensure thisiterate and non-English-spealkj prisoners have meaningful
access to the Court&ee 518 U.S. 343, 355-56 (1996).

While the Executive may have the responsibilityregulating its facilities, the Court is
charged with ensuring that prisoners are “provigét the tools . . . t@hallenge the conditions
of their confinement.”Casey, 518 U.S. at 355. This is egyaly true in the context of
Guantanamo: “The gravity of the separation-ofvprs issues raised by these cases and the fact
that these detainees have bdenied meaningful access to a judi forum for a period of years
render these cases exception®dumediene, 553 U.S. at 772. As petitioners Uthman and
Esmail point out, the “legal framework for uncharged Guantanamo detainees is dynamic and
fluid, subject to change for any numbereésons,” including changed domestic and
international circumstances, and amended legdregulatory schemes. Reply [21] at 7. Even
the Government agrees that “assistance of cowasebe instrumentab proper decision-making
about whether and when to file a new haljgion.” Resp. Opp. [12] at 21-22. The Court
does not see how these petitioners, who sped@agtish, have no legal training, and who cannot
be expected to remain up to date with negal and political developments can have the

requisite tools to bring habeas petils without access to counsel.

B. The Government’'s MOU Transgresses on the Judiciary’s Duty to Ensure
Detainees Have Access to the Courby Giving the Military Unreviewable
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Discretion over Counsel-Access Questions.

The MOU not only threatens separation-of-gosvprinciples by uspmg the judiciary’s
duty to ensure access to the courts, it tdkes from the courts the power to adjudicate
controversies relating to the MOU. The M@wes the military commander of Guantanamo
“final and unreviewable disctien” over “disputes regarding ¢happlicability interpretation,
enforcement, compliance with or violatioo®s the MOU. MOU [12-1] at § 8.f. Such
controversies will necessarily implicate detasieecess to the courts. If applied, the MOU
would also allow the Commander, JTF-GTMO togeetitioners access to counsel whenever he
deems the “operational needs or logistical cansts” justify it. MOU [12-1] at 8(c). The
Government has already exercised this braatmpeded discretionary power; it informed
petitioners’ counsel that “it éicipates limiting the number ottarneys who may have continued
access to a detainee under the MOU to two” andramslator. Resp. Opp. [12] at 11, n.3. A
document so one-sided that it gives one pasypibwer to unilaterally modify its provisions
renders any rights provided by such a documezdgnimgless and illusory. Far from merely
putting in place rules governing how it willmm its own facilities ad protect classified
information, Hr'g Tr. at 14-15, the Government wantplaxe itself as the sole arbiter of when a
habeas petitioner is “seekingg challenge their own deteati and when a habeas case is
“impending,” and thus when they can have asde counsel. But “acceto the Court means
nothing without access to counsell-Joudi, 406 F. Supp. 2d at 22. Thus, the MOU actually
gives the Government final, unrewiable power to delay, hinder, or prevent access to the courts.

Moreover, the Government actions thusdamonstrate that it oaot be trusted with
such power. The Government does not contespttitoners’ right to habeas relief includes a

continuing right to file a habeas petition eadter denial on the merits dismissal without
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prejudice. Resp. Opp. [12] at 21. And, thev&nment concedes that detainees “seeking to
challenge the lawfulness of their detention, whether for the first tntbgereafterare entitled to
the assistance of counseld. at 2. Nor does the Governmejtestion that “assistance of
counsel can be instrumentalgmper decision-making about whet and when to file a new
habeas petition.’ld. at 21-22. Yet, the Government beésuhat the petitioners bringing the
present action have only demonstrated a “conjelCtdesire to bring future habeas claims, and
regardless of how helpful counsel might be tat thecision-making process, these petitioners do
not qualify for counsel-accessder the Protective Ordeld. at 24.

The Court is satisfied that these petitiorteage made plain their desire to continue
challenging the legality of #ir detention. Petitioners Alludafari and AlMithali seek
indefinite stays of their habeas proceedirgsl Petitioner Ghanem seeks leave to dismiss
without prejudice to re-file. This evidendbsit each intends taatinue fighting their
detention, just at a later datBetitioner Al-Baidany specifically &vs that he intends to re-file
for habeas relief. Reply [19] at 2. And counsel for Uthman and Ismail submit that they “have
asked counsel to pursue every legal avenue featheir release,” antbunsel has assured the
Court that he Will file for habeas petitions or [commee] other legal proceedings on their
behalf.” Reply [21] at 6. These petitionerydaemonstrated moreah merely a conjectural
desire to bring habeas petitions. Indeed, they lether active or impending petitions. Thus, by
its own rubric, the Government should alltvese petitioners accetsscounsel under the
Protective Order.

C. The Government Lacked Authority to Issue the MOU.

It is clear that the Government had ngdkauthority to unilaterally impose a new

counsel-access regime, let alone one thatdvender detainees’ accasscounsel illusory.
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Because it is emphatically the duty of theu@s to assure access to habeas rél@ftis, 394

U.S. at 292, and because “petitioners’ accessttoneys is not a matter of Government
discretion,”Al Odah, 346 F. Supp. 2d at 10, the Government’s MOU is atuihitio. If the

Court here were to allow the Executive to subgiits MOU for the Protective Order, regardless
of whether it provides “essentially the sangeinsel-access provisionsrwot, Resp. Opp. [12]

at 1, 15, 38, 40, the Court would be abdicating its gesagonsibility to guarantee that its doors
remain open to these detaine€sf. United Statesv. Stevens, 130 S. Ct. 1577, 1591 (2010) (“We
would not uphold an unconstitutialhstatute merely because tAevernment promised to use it
responsibly.”). If the separation-of-powers meamglaing, it is that thigountry is not one ruled
by Executive fiat. Such blanket, unreviewaptaver over counsel-access by the Executive does
not comport with our constitutional system of government. Therefore, it is the opinion of this
Court that the Protective Ordeontinues to govern detaineeumsel access for the purpose of
bringing habeas petitions sanlg as detainees can bring habgetitions before the Court.

D. The Court’'s Holding is Consistat with its Equitable Powers.

The Government argues that the Court’'s mgjchere turns the Protective Order into a
permanent injunction without tlehowing of harm needed forduan injunction. The Court
disagrees. As an initial mattehe Court’s holding does not comivéhe Protective Order into a
permanent injunction. The Protective Order rieim@n place only as long as detainees are held
at Guantanamo Bay and can petition for habdaf e bring other claims before the Federal
courts, and no longer. Had, for example, thai®a Administration closed the Guantanamo Bay
detention facility as it promésd, the Court’s Protective Ordeould no longer have any effect,
except as to those provisiongudating disclosure of classifieahd protected informationSee

Executive Order 13492, 74 Fed. Reg. 4897 (Jan. 22, 200 Protective Order itself and the
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Court’s holding today are little more than an aympiate exercise of th@ourt’s equitable powers
in pursuit of its charge to ensure detsr have adequate assdo the courts.

“Habeas corpus is at it®re, an equitable remedy&hlup v. Delo, 513 U.S. 298, 319
(1995), and judges have “broad disaratito fashion appropriate remediés|ton v. Braunskill,
481 U.S. 770, 775 (1987). It may extend beyond simply ordering the release of a petitioner,
Carafasv. LaVallee, 391 U.S. 234 (1968), and is to “be administered with the initiative and
flexibility essential to insure that miscarriagggustices within itgeach are surfaced and
corrected.Harris, 394 U.S. at 291 (1969). Habeas cormes/er has been a static, narrow,
formalistic remedy; its scope has been to achisvgrand purpose-thegtection of individuals
against erosion of their right to be freerfr wrongful restraints upon their libertyJonesv.
Cunningham, 371 U.S. 236, 243 (1963). In “reviewing thgdéty of Executive detention . . . its
protections . . . [are] strongestRasul, 542 U.S. at 474 (citations omitted).

The Supreme Court has noted that its “scape flexibility—its capacity to reach all
manner of illegal detention—its ability to dhirough barriers of forrand procedural mazes—
have always been emphasized andjeslly guarded by courts . . . Harris, 394 U.S. at 291.
Courts are inherently empowertd“requir[e] additional mease to assure meaningful access
[to the courts],Bounds, 430 U.S. at 824, and to “authorize such proceedings with respect to
development . . . of the facts . . . as may éeessary or appropriate aid of [its habeas
jurisdiction],” Harris, 394 U.S. at 300 (citation and imt@l quotation marks omitted). KA
Odah, this Court confirmed that, where it “is clear. that Petitioners amntitled to present the
facts surrounding their confinentan the Court[], [i]t is equally clear that the Court is
authorized to craft the procedumscessary to make this possiteorder that the Court might

fully consider Petitioners’ challenge tcethdetention.” 346 FSupp. 2d at 7 (citinglarris, 394
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U.S. at 300). And iBoumediene, the Supreme Court specificalBft access-to-counsel issues to
the discretion of the Distric€ourt. 553 U.S. at 796.

Invoking the Court’s equitable power in Guardano cases is partilarly appropriate
because this class of casesuisgeneris. See Boumediene, 553 U.S. at 772. Petitioners are not
being held in a state or federal detentionliigcivhere they can freely send mail, meet with
family or phone a friend. Petitiorehere, and their fellow det&es, have been held virtually
incommunicado, and some, including petitioner Ghanem, have been detained for more than a
decade. Mot. [5] at 4. Most petitioners do not speak English and other detainees are completely
illiterate. Al-Mudafari & Al-Mithali Reply [20] at 9 n.3. Petitiong hail from foreign lands with
wildly different legal systems. Any undermsthng they may possessthie American legal
system is likely fraught witkonfusion and misconceptions.

The Protective Order was put in placeptovide counsel with sufficient access to
detainees and to classified information so tettinees could appropedy prosecute habeas
petitions. Therefore, the Cowstholding here, that the Protect@eder remains in effect even
after a habeas petition has been dismisseldioied, does nothing more than ensure that
detainees have access to the courts, throughcinensel, and that detainee’s counsel-access is
“adequate, effective, and meaningfuBbunds, 430 U.S. at 822.

E. The History and Terms of the Protective Order Makes it Clear that the

Protective Order Remains inEffect After the Dismissalor Denial of a Habeas
Petition.

The Government argues that under the ternteeProtective Order, all provisions, save
those regulating disclosure of classified infotio@, necessarily expire #te termination of an
individual petitioner's habeasase. Resp. Opp. [12] at 28-8ik;g Tr. at 6—7. As to the

provisions regulating disclosure of classified mfiation, the Court agreegth the Government.
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SeeP.O. at 111.D.31, LE.41, 1.G.52. Howeveg tbourt cannot agree that these provisions, by
implication, prove that the rest the Protective Ordevas intended to expire after a petitioner’'s
case is dismissed or denied. To the contthgyterms of the ProteceévOrder and the history
behind its creation sufficiently evidea that it applies to Guantanamo cases as a class, and that it
remains in effect so long as petitioners have the right bring habeas or other cases before the
Court, not merely when a habeas petition is bactyely heard.

The Protective Order was not created irmauwum. It was issuad response to the
Government’s initial position, that detaineastcess to counsel was purely within the
Executive’s “pleasure and discretiondl Odah, 346 F. Supp. 2d at 5. It was the result of a
deliberative process that includedal and written input from th&overnment and petitioners. It
took into consideration that the dhiict Court, as the Court ofréit resort, is always concerned
with the just and expeditious determinatiorcages and seeks judicial economy whenever
possible. See In re Guantanamo Bay Detainee Litig., Misc. No. 08-442 (TFH), Order [1] at 1-2.

The preamble to the Protective Order affirmat ihwas meant to apply to “all aspects of
these coordinated matters.” P.O., 577 F. SAgmt 145. The coordited matters were “all
case involving petitionengresently detained at Guantanamo Bay, Cuba” that “have been filed or
may befiled in the future. . . .” Inre Guantanamo Bay Detainee Litig., Misc. No. 08-442 (TFH),
Order [1] at 1-2 (emphasis added). The Condeustands the terms “all aspects” and “cases
that have been filed or may be filed” to indé all possible legal scamos, including voluntary
dismissal or other periods of inaction, suclbesveen the filing of sucesive habeas petitions.
Section | paragraph 20 specificallytes that “petitioners’ counsel these and other
proceedings’ will have access to classified materiafg;luding attorney work-product. P.O. at

19 1.13, .20 (emphasis added). And, “petitioheosinsel” was defined as “attorneys employed
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or retained by or on behalf of a petitioner for purposes of representing the petitibalezas
corpus or other litigation in federal court.”ld. at 1 .11 (emphasis adtle Clearly, the order
was meant to apply to petitioners who weratemplating bringing casgbut who had not yet
filed pleadings with the CourtFinally, the Order mandatesathall “documents containing
classified information prepared, possesseghaintained by, or otherwise provided to,
petitioners’ counsel” would not lestroyed until the fihal resolution of thse cases, including
all appeals.”ld. at 1 1.33. These proves read together makeabundantly clear that the
Protective Order’s applicability $&s beyond the denial or dismiseéhk petitioner’'s habeas case
and stretches to the class of present andduwtases which have been, or may be, filed by
detainees at Guantanamo Bay.

Beyond this fact, the Government’s readaighe Protective Order would lead to
unreasonable conclusions and create multiple regoheounsel-access for habeas cases. For
example, a petitioner whose habeas claim waseddyy the District Court would lose access to
counsel at the moment the Court’s ondes published because any appeal would be
“speculative” at that time. B#oner’s attorneys would then @ to go through the process of
signing the MOU before they would be able taiagneet with or speak to their client to
determine whether the detainee wished for thefitt@n appeal. But the MOU mandates that it
will not come into effect until countersignegt the Commander of JTF-Guantanamo, at his
discretion. MOU [12-1] at T 11Under these rules, the Gamenent could simply withhold
access to counsel for any amount of time it wished. Moreover, if the Government signed the
MOU, the MOU would lose force at the momentifi@ner made plain his desire to appeal the
District Court’s ruling, because the petitionezase would then be “impending.” At that

moment, the petitioner’s attaps would again be covered by the Protective Order. The
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Protective Order cannot be understood to creaté a confusing counsel-access scheme.

VI.  SUFFICENT EVIDENCE EXISTS FOR THE COURT TO ISSUE A
PERMANENT INJUNCTION IF IT SO DESIRED

The Government argues that unttex Supreme Cotis ruling in Casey, detainees must
show “actual harm” before the Calras authority to step in apdovide procedures for counsel-
access. Resp. Mot. [12] at 24; Hr'g Tr. atThe Government maintains that petitioners here
cannot show any such harm because counsel-access is provided under its MOU and because
petitioners can access the Court via regolai. Resp. Mot. [12] at 38.

The Government’s reliance @asey is misplaced. As an inéll matter, the Government
provided no evidence that the “adtharm” standard applicable Pasey, a case involving
access to the courts in the domestic prison congeappropriate for determining counsel-access
guestions involving detainees at Guantan&@ag, especially when the Supreme Court has
specifically left such questions toetldiscretion of the District CourBoumediene, 553 U.S. at
796. The facts iCasey are also distinguishable.

Casey dealt with inmates held by the Arizon®&partment of Corrections (ADOC) who
complained that inadequate prison law libraged legal assistanceggrams inhibited their
access to the courts. 518 U.S. at 346-48. Afterrfqmtarm, the district court directed a special
master to investigate and issue a report containing remedial measures, which the Court adopted
as a permanent injunctiomd. The Supreme Court reversed dedd that these prisoners could
not establish harm simply by arguing that thespn's law library or legaassistance program is
subpar in some theoretical sens&d’ at 351. The Court also took issue with the permanent
injunction. It faulted the digtt court because the remedial plan was developed by a law
professor in New York, rathéhan by ADOC officials, and was created “through a process

that failed to give adequate consideration to the views @& gtegon officials.” Id. at 362—63.
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While the prisoners in Casey may have bieea prickly situationthey certainly were
afforded more protections and access to cdbats detainees at Guantanamo. The difference
between the two is as stark as the differencedmtvthe tropical climate of Cuba and the desert
climate of Arizona. Prisoners in Arizona Haeken tried and conviale They could send mail
through the U.S. Postal Service. They couldnghfriends and familwho could assist them
with securing representation. And there wagwvidence that prisoners, who were represented
by counsel, would be restricted from meetwith counsel. In contrast, detainees at
Guantanamo have been held without charge or trial, are generally not permitted visitors other
than members of the International Committee for the Red Cross, and their mail is subject to
review, redaction and seizure by the military. Al-Mithali Mot. [4] at 3.

What's more Casey affirmed the District Court’s finding that at least two illiterate and
non-English-speaking prisoners suffered achaam because the ADOC Procedures did not
provide them with adequate asedo the courts. 518 U.S.385-56. If illiterate prisoners who
could nevertheless communicate with family, frieadd counsel were deemed to lack sufficient
access to the courts, there carlittle doubt that the Guantanamo detainees, whose are in a far
more vulnerable position, and who have been denied access to their own counsel, have likewise
suffered an injury which the Court may righljuredress using its edfable powers.

Unlike the circumstances (@asey, the Protective Order wasgeested by, and developed
in consultation with, the Government. Judtmgan, a wise and experienced jurist who had
previously served as the Chief Judge of thosi€, and not some melaw professor, carefully
considered the pleadings andlcsirguments of the partiesnd the history of Guantanamo
habeas litigation before issuing the Protective ©rdrar from providing remedial measures, the

Protective Order simply reaffirmed counsel-acqessedures that had been in place for four
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years.

A. There is Sufficient Evidence to Findhat Petitioners Would Suffer Actual
Harm Absent Court-Ordered Counsel Access.

But even unde€asey, the Court need only find “past mnminent official interference
with individual inmates’ presentation of clainwsthe courts,” before issuing an injunction to
prevent such harm. 518 U.S. at 349. As tharChas repeatedly shiin the context of
Guantanamo Bay, “access to the Court means nothing without access to cofindeldi, 406
F. Supp. 2d at 22. It follows that any regulatitmst imminently threaten detainees’ access to
counsel likewise threaten their assdo the courts. Therens question that the Government
here has already interfered amhtinues to interfere with detainees’ presentation of claims to the
Court. Petitioners Esmail and Uthman haeen denied access to counsel since May 2012.
Esmail & Uthman Reply [21] at 7. All other p@titers in this case are threatened with losing
access to counsel under the Protective Orderilevite Government maintains that counsel-
access is nevertheless provided by the MOUleasribed in sections Il and V.Bypra, the
MOU gives the Commander of JTF-GTMO immertscretionary authily to unreasonably
deny detainees access to counsel.

All petitioners here are represetitiey private counsel, acting pro botfoThe costs

associated with such represeima are immense. Partners associates, who would otherwise

2 The Court would like to note that pro bono counsel in these cases have worked diligently to provide detainees
with competent legal counsel. It would have been difficult and costly for the Court to manage its Guantanamo
docket without the help of pro bono counsel. They have acted in the highest spirit of casi@nofé\sThe
Atlantic magazine so eloquently put it,

At its core, pro bono legal work is charity work. It is done by those with a particular expertise --

lawyers, paralegals, investigators -- on behalf of those who cannot afford to help themsalves. It i

both a gift and an ethical obligation that thgdlecommunity in America has undertaken since

before the Revolution. . . . [Detainees held at Guantanamo Bay] deserve under our wile bla

represented by attorneys. This is so becaugedwding these men with lawyers we say, both to

the detainees and to the rest of the world, that ebetter, that we are fairer, than those we fight.
Andrew Cohenln Defense of Pro Bono Legal Service, Whatever Form It Takes, The Atlantic, August 24,
2012,available at http://www.theatlantic.com/national/arelei2012/08/in-defense-of-pro-bono-legal-
service-whatever-form-it-takes/261465Fhe Court could not agree more.
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be billing clients at rates certyrexceeding $500 an hour, have to spend two days to travel back
and forth to Guantanamo Bay. Esmail & UthmamplR¢21] at 10. To balance the requirements
of their practice and their ptwono work, it is not unusual for law firms to designate a team of
attorneys to represent detainees, and individtiaineys often represent multiple detainees. Al-
Mudafari & Al-Mithali Reply [20] at 6.1d. at 6-7. This allows pro bono counsel to take turns
visiting detainees as their schedules alldd:.. But the Government’s unilateral amendment to
the MOU would allow only two attorneys to haaecess to any particular detainee. Resp. Opp.
[12] at 11 n.3. Detainees could le¢t without representation fdong stretches if these attorneys
were unable to visit detainees because ofrqgibading matters. If an attorney decided to
withdraw representation, the detainee coulteftenithout representain because the MOU only
allows those attorneys who had previously sigtie Protective Order to provide representation
to detainees under the MOU’s ternee MOU [12-1] at 3.

The change to the MOU likewise restricts the number of translators who will be allowed
access each detainee to one. Resp. OppaflZ], n.3. Because the number of private
translators holding security clearances sufficterdllow access to Guantanamo is necessarily
limited, this restriction would fuier intrude on counsels’ abilitp meet with detainees, as
coordinating the schedules of a limited numbecafnsels and a single translator with the
military is likely to become prohibitively diffidt Al-Mudafari & Al-Mithali Reply [20] at 6-7;
Esmail & Uthman Reply [21] at 16 n.9. And the Court simply cannot countenance placing the
“operational needs and logistical constraintsGaantanamo ahead of detainees’ constitutional

right to access to counsel. MQLR-1] at 8(c).

B. The History of Detainee Litigation Provides Sufficient Evidence of Past
Interference to SatisfyCasey.
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The Government notes that if counset@ss under the MOU proves unworkable,
petitioners could simply requetste Court’s interventioat that point. Hr'g Tr. at 10-11. But,
under the last two protective ordetise Court was forced to step in multiple times to ensure
counsel-access. lItis likely that that the Gawwuld be called on to decide future counsel-access
issues under the MOU, but without the benefipiacedents governing the Protective Order. For
example, petitioner’s counsel averred that urtde MOU the Government would have the
power to read attorney-counselitrand listen to privileged convsations, both procedures that
were specifically rejected il Odah. Hr'g Tr. at 60—61Al Odah, 346 F. Supp. 2d at 4-5. The
Court can see nothing from the face of the Mtbat would prevent the Government from
requiring counsel to submit to such procedutesr. its part, the Government did not guarantee
such procedures would be off the talthet instead countered that counsel merely
“misunderstood” the MOU and noted that thatd how the MOU “process is meant to work.”
Hr'g Tr. at 62. Thankfully, esn if the Court wished to isswa permanent injunction, it would
not have to wait for such isssi were ripe for reviewCasey allows the Court to consider past
interference with detainees’ presentation of claims in order to satisfy the actual harm
requirement. 518 U.S. at 349. While the Court will not review the whole history of detainee
counsel-access litigation, a few cases sutficegitimize the Court skepticism of the
Government’s promises to provide adequate counsel-access under the MOU.

In Adem v. Bush, the Government attempted to creatgrocedural loophole in order to
deny counsel-access. Petitioner Adem, whandidspeak English, asked a fellow detainee who
did and who had counsel to communicate tacbisnsel that Adem deed to challenge his
detention. 425 F. Supp. 2d 7, 9 (D.D.C. 2008)o bono counsel took the case and filed a

habeas petition on Adem’s behalfl. After securing the necesgaclearances, petitioner’s
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counsel was denied access to Adem becausesel could not presefwritten evidence” of
representationld. This presented a comical catch-22 as such evidence was something that
counsel could not obtain withoutdt being allowed to meet wither client. The Government
first suggested that counsel mail a letter, Wwhi@s impossible becauee legal-mail provisions
of the Protective Order were malicable before counsel presed evidence of representation.
Id. at 10 n.5. The Government then propaded the “only acceptable way to confirm” a
detainees desire to be reprdsérnoy counsel was to have tihetainee “sign a form and send it
through the ‘non-legal mail’ channels,” a presavhose efficacy the Court was skepticallof.

at 24-25. The Court found that petiter Adem had the right to meeith counsel in absence of
any written evidence of repsentation under the termstbé Protective Ordend. at 8.

In a series of cases, the Court has bestetbto demand that the Government allow
counsel to review detainee medical records inmi@assure that detainees are not being put in
such a state by the Government as to rendarribi to habeas resw meaningless. [fumani
v. Obama, counsel argued that the conditions ditmmer’s detention had caused such severe
mental illness that the detainee was no longertabparticipate in I habeas action. 598 F.
Supp. 2d 67, 70 (D.D.C. 2009). The Governmenintered that there was no evidence of
significant interference with petitiorie ability to assist counseld. The Court sided with the
petitioner and ordered productiontbe detainee’s medical recordsl. at 71.

In Al-Joudi v. Bush, counsel learned that petitioneng)o were participating in a hunger
strike, were being mistreated. 406 F. Supp. ZtbatPetitioners’ filed an Emergency Motion to
Compel requesting that the Gomment provide counsel with his clients’ medical records or
allow counsel telephonic access to detainédsat 15-16. Counsel tesétl that he had been

informed that the Government had shackled or otherwise placed restraints on detainees’ arms,
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legs, waist, chest, knees arghld, and had inexperienced medstalf place intravenous lines to
force feed detaineedd. At other times, detainees werede fed by tubes that were inserted,
without anesthesia, in the nose and traveled dowine stomach, which caused severe pain and
bleeding.Id. at 16—17. There were also allegations thbes from one detainee were removed
and inserted into another deta@without being sterilized or clezah which could have resulted
in deadly infectionsld. The Government denied all tabegations, but refused to provide
detainee-specific medical recordsatliow telephoniconversationslid. The Government

argued that there was “no adequatsl basis for Petitioners’gaested relief” and that such
relief would constitute impenissible judicial oversighdnd “second-guessing” of the

Executive’s policiesld. at 20-21.

The Court was unimpressed with the Governmémtist us” argument. It reasoned that
“[ulnless Petitioners’ counsel can have accesbdo clients, and know their true medical
conditions, including whether they are in immindanhger of death, so as to counsel them in
order to persuade them to stdiye it is obvious that their abilityo present their claims to the
Court will be irreparably compromised|d. at 22. The Court coitered the detainees’
position, as persons who did not speak Englishvamo were “totally unfamiliar with the United
States legal system,” and the pubiterest of the United Statesfbee holding that “in order to
properly represent Petitioners, their counsel rhast access to them, be able to communicate
with them and must be made aware if their cBaare in such fragile pkical condition that their

future ability to communicatis in imminent danger.td. at 21-22"3

3 The Court inAl-Joudi applied a four-factor test for preliminanjunctions, which is the same as the test the
Government proposed for a permanent injunction in this dasepare 588 F. Supp. 2d at Mith Resp. Opp. [12]

at 14. TheAl-Joudi Court found that irreparable harm was established by showing that the health of a vulnerable
person was threatened, that the liketil of success on counsel-access claas established, that there was no
substantial injury to the Government when weighed against the irreparable injury to the petitioners, and that the
public interest of the United States was “served by ensuring that habeas petitioners have acoess tpdbat

they can meaningfully challenge their detention. . Al-Joudi, 588 F. Supp. 2d at 19—23. The Court here believes,
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In Husayn v. Gates, petitioner alleged that medicatiopiescribed for him by doctors at
Guantanamo cause him to become incoherenthpsigc and interfered withis ability to write
and speak. 588 F. Supp. 2d 7, 9 (D.2QA08). Petitioner’s counsel sougimter alia, access to
all of the detainee’s medical reds, and the right to consulitiv and disclose the detainee’s
medical records to an independent physiciah. The Government objected that the requested
remedy would constitute an intrusion into théitpmner’s conditions otonfinement, which is
precluded from judicial review under the MCAd. The Court held for the detainee and ordered
the Government to provide counsel withpees of the detainee’s medical recorti$.at 12. The
Court reasoned that the requested informadimh access did not interfere with the Executive’s
prerogative to run the Guantananhetention facility, but was ragh “a legitimate and important
effort to provide effective representation grdsent the court witappropriate information
affecting the lawfulness of his detentiorid. at 11. The Court noted that if the detainee’s “right
to present his case with the assistance of cousmisghave any meamg, his counsel must be
able to” assess whether the petier’'s physical and mentabadition would undermine his right
to assist in his own habeas actidd. at 9, 11 (internal quotation marks omitted).

C. Requesting that Petitioners Procee®ro Se or Write to the Court If They
Seek Assistance of Counsel Does Neitovide Adequate Access to Counsel.

The Government has taken the quite preposgeposition that petitioners are not being
denied access to the courechuse petitioners can procged se or “send letters to the Court
requesting initiation of habeas case, or submeitfthm that the Government makes available to
Guantanamo detainees for that very purpose SpR@pp. [12] at 25. The Court cannot take this
contention seriously. It is uncontested that most if not all of the éetare illiterate in

English, if not in their nativeongue. While the Government sdlat forms made available to

without deciding, that if it analyzettie present case under the Governmeaposed four-factor test, the Court
would come to the same result as the Coufdidourdi.
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detainees for the purposes oframunicating with the Court aferwarded to the Court, the
Government provides no timeline for doing $d. Nor has the Government has put forward any
documentation of the procedures thet in place to ensure that detainees can complete the forms
that they are provided with. While the Govermialso argues that detainees can communicate
with the Court or with theicounsel through “non-legal mdithe Court has been given no
guarantee that detainees will be provided with paper, pens or pencils to write letters, that they
will be given envelopes or stamps to mail theraf they will be shown how to properly address
mail, or that illiterate detages will receive any assistand&hat’s more, non-legal mail is

subject to review and censorship by the militai.. And, mail would certainly have been an
option unavailable to detaineesHiusayn or Al-Joudi, whose medical conditions left them

unable to think or write.

Indeed, the Court has sufficient reasonddabt that the Government will guarantee
detainees the ability taccess the Courts thugh the mail. In the past, the Government’s
attempts to notify detainees of their rights anthtke sure they can exercise those rights were
“marginally effective at best.’Adem, 425 F. Supp. 2d at 15. Although the Government notified
detainees of their right to file for habeas relibe Government failed to explain what habeas
relief meant.Id. The Governments forms notifying det@es that thegould obtain legal
representation used “so muclyd and technical language” thhe Court “doubt[ed] it would
mean much of anything to an individual rmdrteady familiar with the United States legal
system.” Id. at 18 n.19. Translations of the detaineesice of rights were poor and confusing,
and the government made no provisions to notifeithte detainees of what the notice sdul.
at 16. Some detainees simply mailed baekklsheets because they did not understand and

were not told that more was necessary in order to obtain coddsat.12 n. 9. Guantanamo
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staff was prohibited from assisfjriletainees in any way and they were not allowed to answer
detainees’ questions regarding their righHts. As related irAdem, mailing a letter to counsel
certainly did not guarantee it would arrivigl. at 18, 25. Indeed, it was in light similar concerns
that the Protective Order specified precisecpdures for sending and receiving legal m&gde
P.O. at 11 11.D.12-11.D.13.

For detainees whose petitions have beendhaad denied, the Government’s argument is
even less persuasive. The Court agreespatitioners Uthman and Esmail that the “legal
framework for uncharged Guantanamo detainedgnamic and fluid, subject to change for any
number of reasons,” including changed domestit international circumstances, and amended
legal and regulatory schemes. Reply [21].aFiling successive petitions will necessarily
require analysis of these constantly evolvimgumnstances. And, the Government has conceded
that under the MOU, petitionérsccess to information, legand non-legal, is at the
unreviewable discretion of the Executiidothing would stop the Government from
withholding relevant information or prevemd the Government from unreasonably denying
access to counsel if it fears that new legal tigraents would benefit a detainee. In such
circumstances, the Court would almost certabidyagain called on to determine counsel-access
issues.

The Government also argues that the Court is interfering with the Executive’s prerogative
to control classified information. Resp. Op2]at 35. This objection does not pass the smell
test. The Protective Order has stood unoppogeakfarly four years. The Government
requested the Protective Order speally to protect classified information. The Court is aware
of no leaks of classified information undbe Protective Order or otherwise in these

Guantanamo cases. Interestingly, the Goventt:i®OU specifically irtorporates provisions
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of the Protective Order that peat classified and other protedtmformation from disclosure
without adding new protections (except for strigpcounsels’ need to know). MOU [12-1] at |
3. The Government seems satisfied that theeBtige Order appropriatelyrotects classified
and other protected information, and, therefore Gburt is certain thats holding here, which
merely affirms that the Protective Order remsan effect, does nothing to challenge the
Government’s rights to protect classified information.

VIl.  CONCLUSION

The Court has an obligation to assure thate seeking to challenge their Executive
detention by petitioning for habeas relief hadequate, effective and meaningful access to the
courts. In the case of Guantanamo detairsssss to the courtseans nothing without access
to counsel. And it is undisputed that petitioneese have a continuing right to seek habeas
relief. It follows that petittners have an ongoing right to acciescourts and, necessarily, to
consult with counsel. Thereforthe Government’s attempt tapgersede the Court’s authority is
an illegitimate exercise of Executive powéihe Court, whose duty it is to secure an
individual’s liberty from unadtorized and illegal Executiveonfinement, cannot now tell a
prisoner that he must beg leave of the Exeelgigrace before the Court will involve itself.
This very notion offends the separation-of-posverinciples and ouromstitutional scheme.

For the foregoing reasons, the Court finds the Protective Order continues to govern
access to counsel for all petitionerghe above captioned case.

A separate Order consistent with ttdemorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, Chief Judge, on September 6, 2012.
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