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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT AND CARLA DOE et
al.,
Plaintiffs,
V.

Defendants.

MEMORANDUM OPINION

On January 10, 2017, this case was referred to the undersigned Magistrate Judge,
pursuant to Local Civil Rule 72.2(a), for resolution of any discovery dispitending before
the Court is the Doe Plaintiffs’ Motion to Compel (“Motion”) [ECF No. 231], which chgks
the adequacy of Defdant District of Columbia's response to Plaintiffs' Interrogatory No. 9.
After reviewing the Motion, Plaintiffs' Memorandum in support thereof (“Memaduan”) [ECF
No. 231-1], Defendant District of Columbia’s Opposition to Plaintiffs’ Motion to Compel
(“Opposition”) [ECF No. 233], Plaintiffs’ Reply (“Reply”) [ECF No. 234], the represeona of
counsel at the February 7, 2017 status conference, and the entire record hereint thél Cour

deny the Motion without prejudice for the reasons set forth below.

I. BACKGROUND
A. Factual and Procedural History
The Doe Plaintiffs filed suit against Defendant District of Columbia (“Defetiaarthe

“District”) and several employees of the District’s Child and Family SenAggscy (“CFSA”)

I This case was initially referred to Magistrate Judge Alan Kay, on &ebtir, 2016, for resolution of “any
potential discovery matters.” (2/17/2016 Minute Order.) After Magfistdudge Kay retired in early January, 2017,
the case was reassigned to Magistrate Judge Meriweather.
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after CFSA temporarily removed two of their children from their home without & caier,
alleging violations of District of Columbia law and the Constituti&eeFirst Amended
Complaint for Damages, Declaratory and Injunctive Relief [ECF No. 30],2]B&lge Hogan
dismissed the complaint in its entirety, and the Doe Plaintiffs appealed thatnle8s®Doe v.
District of Columbia 958 F. Supp. 2d 178 (D.D.C. 2018ijf'd in part, vacated in part, Doe v.
District of Columbia 796 F.3d 96 (D.C. Cir. 2019)p0e v. District of Columbia796 F.3d 96
(D.C. Cir. 2015). The opinions issued by Judge Hogan and the United States Court of Appeals
for the District of Columbia Circuit‘Circuit Court”) thoroughly describe the factual and
procedural history of this case. Accordingly, this opinion discusses only tharfactsocedural
history pertinent to the resolution of Plaintiffeotion to compel.

When evaluating the viability of Plaintiffeonstitutional claimsgainst the District
under a theory amunicipal liability, the Circuit Court concluded that the District's liability
would turn on whether “District policy allows for the warrantless removahitddren when there
is no bona fide emergencyahd, relatedly, whether the Doe children wersmowed pursuant to
a custom or policy of the District.Doe 796 F.3d at 105The Circuit Court therefore reversed
the award of summary judgment to the District on the Fourth and Fifth Amendmerg alzd
remanded so that the District Court could determihether those claims could proceed under a

municipal liability theory.

2 Plaintiffs alleged a myriad of constitutional and common law claimijdimg claims for violation of their civil
rights pursuant to 42 U.S.C. §1983eeFirst Amended ComplainE[CF No.30]. On March 7, 2008, Judge Hogan
narrowed the claims against Defendants when he dismissed mutiightscand portions of additional countee
3/7/20080rder on Defendants’ Motion to Dismids¢F No.37]. The litany of claims surviving the Defendants’
Motion to Dismiss included alleged violations of Plaintiffs’ proceduralpleeess rights under the Fifth
Amendment; constitutional violations under the First and Fourth Amertdpaamd assorted claims for defamation,
assault, negligence, and invasion of privacy, among other cl&se8/1/2013 Memorandum OpinioECF No.
208] at 89.



On remand, Judge Hogan granted Plaintiffs’ motion to propound limited discovery that
Plaintiffs characterized as being “focused on more fully developing fadte\adience that
would be useful in answering the questions posted by the [Circuit Court].” Motion fee Lea
Conduct Limited Discovery on Remand [ECF No. 223] at 1; 12/23/2015 Order [ECF No. 226] at
2. Plaintiffs propounded ten interrogatories on January 4, 2016. The discovery dispute involves
Plaintiffs’ Interrogatory No. 9.

B. The Parties' Discovery Dispute and Efforts to Resolve that Dispute

Interrogatory No. 9 requests that Defendant:

[P]rovide the material facts of each CFSA investigation for the piened of

2002 to 2007 that involved children being removed from their homes where a
court order was not sought prior to the removidie term “material facts” is used

to mean (a) a caséentifier that does not disclose the names of the parties
involved, (b) the open and clodates for the case, (c) a description of the

reason(s) CFSA got involved in the case, (dgscription of any exigent
circumstances or immediate danger that played a role ihettision to remove,

(e) the number of children invadd, (f) the length of time thehild(ren) remained

in care outside the home, (g) a description of all services provided, if any, in order
to avoid the need to remove the child(ren), and (h) a description of any safety plan
the family had in place at the time of the removal.

Plaintiffs’ Interrogatories on Remand [ECF No. 227] at 2-3. On February 5, 2016, the
District objected to Interrogatory No. 9, arguing that it was overly broddiaduly
burdensome SeeDefendant District of Columbia’s Answers to Pil#ifs’ Interrogatories
on Remand [ECF No. 231-4Pefendanthallengedherelevance of including facts
regarding removals that occurred betw2605 and 200Because that time period
postdated the 2004 removal of the Doe children from their h@red.

On February 17, 2016, Plaintiffs’ counsel advised the District that the discovery
dispute could be resolved the District would search its case files for the narrowed

period of January 2003 through October 2004 and provide key dates including any pre-



removal court hearing date, and facts relevant to the basis for removal asxdgancy.”
Memorandum at 3. On March 4, 2016, the District supplemented its response to
Interrogatory No. 9 by providing a 14&ge chart containing “data pulled from CFSA’s
electronic system (FACES)” regarding removals during the 2003-2004 tinoel pSee
Defendant District of Columbia’s Supplemental Answers to Plaintiffs’ Ingataries
[ECF No. 2315] at 56. That supplemental response addressed some of the information
requested in Interrogatory No. 9 but did not provide “a description of any exigent
circumstances or immediate danger that played a role in the decision to rentoat.”
5-63

The patrties, with the assistance of Magistrate Judge Kay, strove teerdsat discovery
dispute informally. Beginning in June, 20MagistrateJudge Kay convened numerous
telephonic status conferenées an effort to develop a workable plan for the production of
additional records — such as complaints, removal placement screens, and afffdavits
reasonable efforts- in response to Plaintiffs' Interrogatory No.MagistrateJudge Kay sought
to balance Plaintiffprofessed need for that informatiagainst the District's claim that it would
be unduly time-consuming and expensive to retrieve the information requestediiff$lai
because not all such information was available in a searchable form withustbdycof CFSA.

Magistrate Judge Kay alonducted am camerareview of certain documents, but was unable

3 Plaintiffs characterize the chart as “a table of removal cases that has cadg@amkng court hearings and orders,
but no details of the hearings or orders, and no information on exigemeogeng circumstances.” Memorandum
at 3.

4 Telephone status conferences were held on: June 3, 2016; June 6, 2016; 2006;2Iyne 30, 2016; July 12,
2016; August 9, 2016; and August 16, 2016.



to ascertain whether tlimcuments were responsive to all of the categories of information
requested by the Plaintiffs.

By August 16, 2016, it had become apparent that this matter could not be resolved
informally. Accordingly, Plaintiffs were permitted to file a motion to compel. Pléshiotion
was filed on September 16, 2016, and Defendant District of Columbia filed its Opposition on
October 7, 2016.

[Il. LEGAL STANDARD

Federal Rule of Civil Procedure 33 allows a party to serve written insdomgs that
“relate to any matter that may be inquired into under Rule 26(b).” Fed. R. Civ. P. 33. Rule
26(b), in turn, permits parties to

obtain discovery regarding any nonpleged matter that is relevant to any party's

claim or defense and proportional to the needs of the case, considering the

importance of the issues at stake in the action, the amount in controversy, the
parties' relative access to relevant information, the parties' resouees, th
importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit.
Fed. R. Civ. P. 26(b). Rule 33(d) permits a party to provide business records ifistead o
preparing a narrative written response to an interrogatory. Fed. R. Civ. P sgg&(é)aughton v.
District of Columbia 161 F. Supp.3d 100, 102 (D.D.C. 2014). Regardless of the form of the
interrogatory responseld] party to whom an interrogatory is propounded ‘must provide true,
explicit, responsive, complete, and candid answeiGuantanamera Cigar Co. v. Corporation
HabanosS.A.,263 F.R.D. 1, 7 (D.D.C. 2009) (quotikgual Rights Ctr. v. Post Props., Inc.
246 F.R.D. 29, 32 (D.D.C. 2007)A party who believes that the opposing party has failed to

meet thabbligation may, after conferring with the opposing party, move to compel a response.

> The documents were produced in folders within a large box, with no imdsptanation of what was contained
therein, and many of the documents had nothing to do with Plaintiffsest;i.e., they were medical or educational
records.



SeeFed. R. Civ. P. 37(a). The moving party bears the burden of proving that the discovery
responses were incomplet8eeGuantamera Cigar Cp263 F.R.D. at 7.
[ll. DISCUSSION

Plaintiffs asserted that Interrogatory No. 9 was not unduly burdensomelghovad
insofar as it sought “relevant and discoverabfermation[,]” and Plaintiffs had agreed to limit
the scope of the Interrogatory to the “twenty-two months prior to the removal of thehiddren
which was within the time frame of the events alleged in the Complaint and tbe peevant
to a determiation on the issue of municipal liability. . . ” Memorandum at 7- 8. Plaintiffs argued
thatthe information was necessary to resolve the question of municipal liatyhat f the
District did not provide responsive information priorémewing itsmotion for summary
judgment Plaintiffs would be forced to move pursuant to Federal Rule of Civil Procedure 56(d)
“to pursue the same discovery they [sought] via Interrogatory Nine” which would Suddlay
resolution of this matter’Memorandum at 9.

Plaintiffs proffered that the District had the option of providing responsivenaftoon or
producing documents in lieu of answering Interrogatory No. 9, and, if the Distréxt tupt
produce documents, Plaintiffs offered to “review the [documents] winsa and extract the
relevant information themselvesld. at 1:12. Plaintiffs claimed that any privacy concerns
raised by the District during the telephonic status conferences had been vesigaddisuch
concerns were “not timely asserted in the B8t original response to Interrogatory No. 9d.
at 12. Plaintiffs didhowever, agree to be bound by a protective order “to ensure that the privacy
of the information to be provided in response to Interrogatory No. 9 is protedteat’ 13.
Plaintiffs requested that the Court compel Defendant to provide a complete amswer t

Interrogatory No. 9 or deem admitted “that the District’s practice, padicg custom during the



relevant period was to not seek a pre-deprivation hearing invedroases, even when there was
no exigency or bona fide emergency[If.

Defendant argued that its “overly burdensome” objection was appropriagétiofl
Plaintiffs’ initial request for information spanning a period of five yearschviias
dispropationate to the needs of the cas@pposition at 1&1. The District reiterated its
estimate of the time and effort needed to respond to Interrogatory No. 9, and cdtichide
“[tlhe burden and expense necessitated in responding to Plaintiffs’ Interrolyato®, subpart
d, far exceeds the amount in controversigl’at 11. The District asserted that Plaintiffs were
not entitled to CFSA records because Rule 33 does not mandate such production but merely
provides the 6ption of producing records to respond to an interrogatorg.’at 1+12
(emphasis in original)Additionally, the District disputed Plaintiffs’ entittlement to any of their
requested stipulationdd. at 1920.

Notwithstanding its objections to Plaintiffs’ Interrogatory No. 9, therBisoffered as
an alternativeto produce redacted records, subject to the entry of a protective order to govern
the use and disclosure of information contained in the rec@els.idat 12-13.The District
requested that it be permitted sufficieme to “retrieve, review, redact, and produce the
records.” Id. at 13.

In their Reply, Plaintiffs summarized the District’s proposal to produzade
responsive to Interrogatory No. 9, subject to a protective order, as follows:

[T]he District’s Office of Attorney General (OAG) Child Protection Division (CPD)

attorneys [will] produce to Plaintiffs, within five months, redacted versiotiseof

relevant documents found in the District's Courtview computer database, inclugling an

Complaints/Complaintdrms, Petitions, and Affidavits of Reasonable Efforts for the
period January 2003 to October 2004, subject to [ ] an appropriate protective order.



Reply at 1. Plaintiffs indicated that th&gould accept this offer as a resolution of this discovery
dispute and the instant Motion to Compel” subject to the following four conditions: (1) the
District must agree that the narrowed time period was the appropriaid pehbe used to
determine the nature of the practices, customs, or policies for purgasasioipal liability; (2)
records would be produced “on a rolling basis,” (3) redactions should only be “non-substantive;”
and (4) the parties must agree to language for a protective order governielgdise.ld. at 1-2.

At the request of counsdlagistrate Judge Kay set a telephone status conference for
November 3, 2016, to discuss the parties’ proposed resolution of their dispute retjgrding
District’'s compliance with Interrogatory No. $eel0/31/2016 Minute Order. The District
agreed to dift a proposed Protective Order, and another telephone conference was set for
November 16, 2016Seel1/15/2016 Minute Order. On November 17, 2016, the District filed a
Notice of Proposed Order [ECF No. 235], attaching a proposed Protective Order [ECF No. 235-
1], which was approved by the Court on November 17, 2@E@Protective Order [ECF No.

236].

The Protective Order maintains the confidentiality of the records thatarg produced
by the District in response to Interrogatory No. 9; it provides for redactiogrtaiic “identifying
information;” and it limits the dissemination of the record&tmunsel who are attorneys of
record,” their employees, and court personnel. Protective Order [ECF No. 236]. Sobseque
the execution of the Protective Order, the Court convened a telephone status conference on
December 30, 20165ee11/16/2016 Minute Order. During that telephone conference, the
parties reported that the production was progressing slowly, in part becauseotios were
coming from multiple sources, and Defendant indicated that the process wasolitake five

months. A follow-up telephone status conference was set for February 7, 2017, anddbe parti



were directed to file a status report by February 3, 2017, to identify and dekeridagtgtanding
discovery disputesSeel/12/2017 Minute Order.

On February 3, 2017, the parties filed a Joint Status Report [ECF No. 28 parties
acknowledged that, after the Protective Order was entered, the Distrieignadd to a rolling
production of redacted Petitions and Complaints, concerning the removals ofrchribdnetheir
homes for the period January 2003 through October 2004.” 2/3120it/Status Repost 1.

As of February 3, 2017, the District had “turned over several batches of documentjngposi
759 Bates-numbered padesnd the parties anticipated that “thdl faroduction should be
completed within four months.id.

During the February 7, 2017 telephonic status conference, the Court confirmée that t
redactions on the records that had thus far been produced by the District conformeddpédhe s
of the redations identified in the Protective Order. The parties indicated that the flow of
information was appropriate, and that they anticipated that production would taks sewer
months because the recomtgginated fran a variety of sources. Counsel eegsed no other
concerns with the pace or scope of the production. At the conclusion of the status conference
the Court scheduled the next status conference for April 10, 2017, with a status report due by
April 5, 2017.

As the foregoing discussion demtmases the District's rolling production of records
responsive to Interrogatory No. 9 under the terms of the November 17, 2016 Protedtive Or
has, at this juncture, resolved the dispute upon which the Motion to Compel was based. That
rolling production of records for the period January 2003 through October 2004 reflects a
compromise that both parties deemed acceptahliessentially rendemmoot the dispute that

gave rise to th&lotion to Compel. Consequently, the Court denies the Motion. However,



because the production is ongoing (and expected to last several more months), sudhatlenial s
be without prejudice to the Plaintiffs’ ability to renew the Motibdisputes about the
sufficiency of the District’'s response arise in the futuUee genety Food Lion, Inc. v. United
Food and Commercial Workers Int’l Uniph03 F.3d 1007, 1012 (D.C. Cir. 1997) (noting that
trial courts exercise considerable discretion in handling discovery nmatterhe event that the
Plaintiffs believe that circumstaas have arisen that would warrant renewal of the Motion, they
should first attempt to resolve the dispute with Defendatiiose efforts fail, they should
contact the Court to request a telephone status conference.
V. CONCLUSION
For the foregoing reasons, the Court will deny without prejudice Plaintiffgidv to

Compel. An appropriate Order accompanies this Memorandum Opinion.

DATED: March 31, 2017 Zobiin . Wencweatter

ROBIN M. MERIWEATHER
UNITED STATES MAGISTRATE JUDGE
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