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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AGUDAS CHASIDEI CHABAD OF
UNITED STATES
Plaintiff,
V. 05ev-1548 (RCL)
RUSSIAN FEDERATIONGgt al,

Defendants.
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INTRODUCTION

Plaintiff Agudas Chasidei Chabadtbe United States is a New Yebased, normprofit
religious corporation holding a default judgment under the Foreign Sovereigmitiea Act
(“FSIA™), 28 U.S.C. 88 1330, 1602 seq. agairst the Russian Federation, a foreign state, the
Russian Ministry of Culture and Mass Communication (the “Ministry”), the iRus3tate
Library ("RSL”), and the Russian State Military Archive ("RSMA”). Thealdf judgment
entitles plaintiff to a collectio of religious books and artifacts concerning the cultural heritage of
its fore bearers These items fell into defendants’ hands in the early 20th century, and Russia
has, to date, declined to return them. Further complicating matters, upon learhieglefiault
judgment after withdrawing from this litigation, Russia announced that it will rédusan
cultural artifacts and art to institutions in the United States for fear that plaiftiéftiach such
items in satisfaction of the default judgmeBeefore the Court are plaintiff's motions seeking
permission to pursue execution of its judgment and imposition of sanctions on all defemdants f

failure to return the collections. The Court will gréme former and deny the lattatr this time.
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. PROCEDURAL HISTORY

The full background underlying this action is set forth in this Court’s prior opinion in
Agudas Chasidei Chabad v. Russian Fed®6 F. Supp. 2d 6, 10-14 (D.D.C. 2006). In short,
plaintiff is the incorporated entity and successor to a worldwide organization ishJehgious
communities having origins in Eastern Europe and Rusdiat 11. These groups were part of
the Chasidim movement and adhere to Chasidism, which teaches of the presence oflGod in al
things, even the most mundand. Duringthe tumultuous periods of World War | and World
War I, two sets of historical and religious records were lost to the Chasiou@ament. In
particular, the “Library,” which includes books and manuscripts maintained bgatierk of the
movement, was tah by the Soviet Department of Scientific Libraries following the Bolshevik
Revolution, while the “Archive,” which consists of more than 25,000 pages of materials
handwritten by the movement’s leaders, was left in Poland in 1939 by the leader of the
movement when fleeing to America and subsequently seized by the Soviet Armgdfeated
German troopsld. at 12—13. Though remaining in Soviet possession through much of the 20th
century, in the early 1990s a series of rulings by Soviet tribunals deterthatede Library and
Archive were not the national property of the Soviet Union and ordered that the collections be
returned to plaintiff.ld. at 13. Before the return could be accomplished, however, the Soviet
Union was dissolved and the new Russian Federation nullified the prior oidler&s a result,
both the Library and the Archive remained in Russian possession.

Plaintiff turned to the U.S. courts in 2004, bringing suit against Russia and varieus stat
agencies in the Central District of Califieat. The action is brought under the FSIA, which
codifies principles of sovereign immunity by barring the assertion of jutisdiover foreign

states by any state or federal court in the United States. 28 U.S.C. § 1604. Atdhersg the



Act enumerates several specific exceptions to general principles of sovengigniiyn one of
which is applicable here: “A foreign state shall not be immune . . . in any cabe&mnghts in
property taken in violation of international law are in issue.”§ 1605(a)(3). Plaintiff's action
was transferred to this Court in 2005, and shortly thereafter the Court grantedaindodenied
in part defendants’ motion to dismiss on both jurisdictionfangm non conveniergrounds.
Agudas Chasidei Chabad66 F. Supp. 2d at 31 Following nearly four years of active
litigation between the partiesll defendantsvithdrew from this mattegxplainingthat “[t|he
Russian Federation views any continued defense before this Court and, indeedj@pstpoar

in this litigation as fundamentally incompatible with its rights as a sovereign riagtatement
of Defendants with Respect to Further Participation 2, Jun. 26, 2009 [71] (“Ds’ Stmy9arA
later, the Courentereddefault judgmenéfterfinding that “[p]aintiff has met its burden of
proving aprima faciecase against defendants and has established its right to relief by evidence
satisfactory to the Court.Agudas Chasidei Chabad v. Russian Fed20 F. Supp. 2d 141, 148
(D.D.C. 2010).The Court simulineously ordered defendants “to surrender . . . the complete
collection of religious books, manuscripts, documents and things that comprise they’Laiod
the ‘Archive.” Order & Judgment 2, July 30, 2010 [80].

Following entry of default judgment, pfdiff sent byFedExcopies of the opinion and
final judgment, in both English and Russianthte address and contact for each defendant that
was provided by defendants’ former counsel at the time Russia and the Russesweittitirew
from this case CompareCertificate of Service, Oct. 20, 2010 [84-4jth Ex. A to Reply in

Support of Motion to Withdraw, Aug. 6, 2009 [75]. Two months later, the Court received a

! n particular, the Court dismissed all claims related to the Library andeetaiftlaims related to the
Archive. On appeal, the D.C. Circuit reversed this Court’s holdiitisrespect to the Library and remanded the
matter to proceed with claims related to both the Library and Arcifigedas Chasidei Chabad v. Russian Fed’'n
528 F.3d 934, 955 (D.C. Cir. 2008).



letter from the U.S. Department of State indicating that the Russian Ministryegf@ffairs
had returned these documents to the American Embassy in Moscow. Dec. 8th ketté),D
2010 [86]. In the intervening period, plaintiff had also sent copies and translationseof thes
papers to the State Department for service through diplootatitnels. Notice of Service, Nov.
24, 2010 [85]. Not long thereafter, the Court received another letter indicating theg sér
these documents had been effected through diplomatic channels in late 2010. Affidavit of
Service, Jan. 11, 2011 [87]. January, the Court received yet another lettthis time from the
Russian Ministry of Justice. Jan. 16th Letter, Jan. 21, 2011 [88]. A translation incheatibet
Jan. 16th Letter declares as follows:

The Ministry of Justice of the Russian Federatr@meby returns

without judicial review all court documents issued by the

Columbia District Court along with the petition filed by the

Chassidic Community of the United States, seeking return of the

Chassidic religious library. The documents are being returned due

to nonexistence of an international treaty between the United

States and Russia which would regulate legal provisions pertaining
to civil, family and trade matters.

Certified Translation, Feb. 24, 2011 [90-1]. A few months after receipt of the Jan. 16th Lette
plaintiff filed motions requesting a determination that notice of the default judgragiglen
provided to defendants—allowing plaintiff to pursue execution of the default judgment—and
seeking imposition of sanctions against defendants. Motion to Enforce Judgment and Permit
Attachment, Apr. 4, 2011 [91] EnforcementMtn.”); Motion for Sanctions, Apr. 4, 2011 [92]
(“Sanctions Mtn.”).

Before the Court could address these motions, two events relevant to theiridisposit
occurred. First, Russia announced that it was suspending exchanges of Russian dturahd cul
artifacts with American institutions, such as museums and universities, untitiesof this

case, and directed its Staten museums to cancel scheduled loans to their American



counterparts. Carol Vogel & Clifford J. Levjspute Derails Art Loans from Russid.Y.

Times, Feb. 2, 2011. According to one account, Russian officials are seekingdegahass

from the United States that any art and artifacts will be immunedttanhment by plaintiff or

others.Ild. Second, in light of these developments, the United States appeared in this action and

asked the Court for additional time to review plaintiff’'s motions before amgrulas issued.

Notice of Potential Participatn, Apr. 15, 2011 [93]. In an attempt to remedy any concerns,

plaintiff sent a letter to the State Department in May promising that it “will not seek ta@enfor

its default judgment by attaching or executing against any art or objedtwhtsignificance

loaned by the Russian Federation to American museums that is covered” ly dettates.

May 9th Letter, May 13, 2011 [9%}. Plaintiff then submitted a copy of that letter to the Court,

and separately declared that it “does not seek to disraptyimanner the neprofit exchange of

art and cultural objects between the Russian and American people.” Statemairitiof, RMay

13, 2011 [94]. A few days later, the United States requested another thirty days to respond in

light of plaintiff's letter and statement. Second Notice of Potential Participation, May 16, 2011

[95]. Once again attempting to head-off any governmental involvement, plairiffitted a

stipulation in which it agreed not to seek attachment of any objects from Rudsizdey the

State Department to be of “cultural significance” that were to be part of an ungcerhibit.

Stipulation Prohibiting Attachment of Certain Cultural Objects, May 18, 2011 [96].
Notwithstanding plaintiff's commendable attempts to minimize anyfernce with the

exchange of art and cultural artifacts between the United States and ResSiaii¢d States

eventually submitted a Statement of Interest, June 15, 2011 [97] (“U.S. Stid) statement

explains that th&nited Stategiovernment has an interest in ensuring proper enforcement of 22

U.S.C. § 2459(a), which immunizes from “any judicial process” art and other objéctdtafal



significance” imported into the United States from any foreign country wardagreement
between “culturabr educational institutions” in both countries. U.S. Stmt. at 3. The United
States goes on to explain that, if issued, plaintiff's “proposed order would failtothler
courts or enforcement authorities to the potential immunities applicable todaets’
property,” and thus could risk undermining the effectiveness of § 243@(&t 5. In response,
plaintiff submitted a new proposed order that includes the following text:

(3) Plaintiff may enforce the judgment against defendants . . .

through attachment and execution of defendants’ property which

falls within the immunity exceptions under 28 U.S.C. 88

1610(a)(3), (b)(2) and is not protected by 22 U.S.C. § 2459. Any

application by Plaintiff for a Writ of Attachment . . . shall identify

the spedic property that is the subject of application. . . . Pursuant

to its agreement, Plaintiff shall not enforce the default judgment in

this action by seeking to attach or execute against any art or object

of cultural significance which has been grantedeutidn under 22
U.S.C. § 2459.

Proposed Order 1-2, June 21, 2011 [98-1]. With the entirety of this background in mind, the
Court now turns to the merits of plaintiff's motions.
1. ANALYSIS

Plaintiff asserts, based on the above record, that it haseflfit obligations to give
defendants notice of the default judgment entered against them sufficient togdamuiff to
attempt to execute its judgment as permitted under the FSIA, and that the extdayicauked
by defendants throughout their participation and participation in these proceedings, as well
as their refusal to comply with the Court’s order directing turnover of therliarad Archive,
warrants the imposition of sanctions. The Court discusses each issue in turn.

A. Plaintiff’'s Mo tion for a 1610(c) Order

Having obtained a judgment against the Russian entities, plaintiff now pursues the

enforcement of that judgment and returrir@Library and Archive.In its present motign



plaintiff requests a court order “finding that a reasonable period of timdapsed following
entry of judgment . . . and that the notice required . . . has been given to defendants.”
Enforcement Mtn. at 1. This request stems directly from paragraph (c) of 8 1610 ofAhe FS
which governs attachment of property and execution of judgments. That provisien state
No attachment or execution referred to in subsections (a) and (b) of
this section shall be permitted until the court has ordered such
attachment and execution after having determined that a rédesona

period of time has elapsed following the entry of judgment and the
giving of any notice required under section 1608(e) of this chapter.

28 U.S.C. § 1610(c). In response to plaintiff's motion, the United States expresses uratase “t
broad, unqualified attachment order in this or any other proceeding could be usedemah att
to seize immune property, including cultural objects protected by § 2459.” U.S. Stmt. at 4-5.
The Court first discusses whether plaintiff has satisfied the requiremegt1610(c), and then
turns to the government’s concern.
1. Plaintiff Ha s Complied with Section 1610(c)’'s Requirements

Section 1610(c) of the FSIA imposes two basic requirements on a plaintiff sézking
enforce a judgment against a foreign state or its ageaad instrumentalities: first, each
defendant must receive notice that judgment has been entered against it; and seltond, ea
defendant must be given an adequate opportunity to respdungbhy v. Islamic Republic of
Iran, No. 06 Civ. 596, 2011 U.S. Dist. LEXIS 43363, at *5-6. The record in this case shows that
plaintiff has served defendants using two distinct methods, and that several montbadsade
since both entry of judgment and transmittal of copies of that default judgment. Fadbesre
set forth below, the Court finds that plaintiff has satisfied the requisites and & )lGr
should issue.

Before permitting enforcement of a FSIA judgment, a court must ensure traeajhf

entities involved receive notice of the exposure of theiperty and other interests to attachment



and execution. Where, as here, that foreign state or agency is not participaasgrathdrawn

from the ligation, the entry of a default judgment will not, in and of itself, give serftigvarning

that the defndant’s interests and assets are exposed. Accordingly, 8 1610(c) requires that
“notice required under section 1608(e)” be given. 28 U.S.C. § 1610(c). Section 1608(e), in turn,
requires that “[a] copy of any such default judgment shall be sent torthgrfatate or political
subdivision in the manner prescribed for service in this sectiohn.8 1608(e). Such service

must be made on each and every defenddntrphy, 2011 U.S. Dist. LEXIS at *6. Plaintiff is
therefore required to have served a copthe default judgment on Russia and each of the

Ministry, RSL and RSMA.

Section 1608 divides the methods for serving foreign entities under FSIA into two
sections: procedures governing service “upon a foreign state or politicalisuddiand
procedures governing service “upon an agency or instrumentality of a fotatigri 28 U.S.C.

8 1608(a)—(b). Service on a foreign state or political subdivision is governed by § 1608(a)
which “prescribes four methods of service, in descending order of predefelaintiffs must

attempt service by the first method (or determine that it is unavailable) beforeedmg to the
second method, and so orBenRafael v. Islamic Republic of IraB40 F. Supp. 2d 39, 52

(D.D.C. 2008). These methodse service (1)in accordance with any special arrangement . . .
between the plaintiff and the foreign state,” (2) “by delivery . . . in accordaiticen applicable
international convention,” (3) “by sending a copy of the summons and complaint and a notice of
suit, together with a translation of each into the official language of the fatitg by any

form of mail requiring a signed receipt,” and (4) “by sending two copies” ttt8eDepartment

of State, which “shall transmit one copy of the papers through dgtiochannels to the foreign

state and shall send to the clerk of the court a certified copy of the diplomatindiosting



when the papers were transmitte@8 U.S.C. § 1608(a)(1{4). In § 1608(a), Congress
intended to “set[] forth the exclusiveqmedures for service on a foreign statéransaero v. La
Fuerza Aerea Boliviana30 F.3d 148, 154 (D.C. Cir. 1994). Thus, plaintiff “must strictly
comply with the statutory service of process provisions” when serving Russta@aMinistry.
Magness v. Russian Fed247 F.3d 609, 616 (D.C. Cir. 2001).

Service on RSL and RSMA is governed by § 160&®¢, Agudas Chasidei Chaha@9
F. Supp. 2d at 146-47 (finding that RSL and RSMA are “agencies or instrumentalities of
Russian Federation”), which meits service (1) “in accordance with any special arrangement”,
(2) “by delivery . . . either to an officer, a managing or general agent, or to amnag#ncy
authorized . . . to receive service of process in the United States [or] in aceonddman
applicable international convention on service of judicial documents,” (3) or, “dmabb/
calculated to give actual notice, by delivery . . . as [either (a)] directed dythority of the
foreign state][, or (b)] any form of mailing requiring a signed receipt, to bessl and
dispatched by the clerk of the court[, or (c)] as directed by order of the coustenanwith the
law of the place where service is to be made.” 28 U.S.C. § 1608(b)(1)—(3). In § 1608(b),
Congress was “concerned with substance rather than farmarisaere 30 F.3d at 154. Thus,
unlike service against a foreign state or political subdivision, “section 1608(bhersatisfied
by technically faulty service that gives adequate notit@. {concurring with Third, Sixth, Niht
and Eleventh Circuits). Incorporating these observations into a workable frameveotk .
Circuit has explained that “substantial compliance with the provisions of service upgercy
or instrumentality of a foreign statethat is, service that ggs actual notice . . . to the proper
individuals within the agency or instrumentalitys-sufficient to effectuate service under section

1608(b).” Magness247 F.3d at 616.



The first two options for service against all defendants under either 8 1608(a) or §
1608(b)—by special arrangement or under an international agreenagatunavailable to
plaintiff in this case. Plaintiff argues that the provision of mailing addsdsseach individual
defendant constitutes a “special arrangement” between the p&hés.cement Mtn. at 1-2.

But the record is clear that defendants determined not to participate in this litigd&asta
month before their former counsel submitted these addresses, Ds’ Stmt. at 1, dnsl that t
subsequent submission was merely salis attempt to comply with local rules, which require
that an attorney withdrawing without his or her client’s consent must submit suahaitifom to

the Court. Local Civ. R. 83.6(c). In these circumstances, the Court will not trarteform
provision of addresses by counsel upon withdrawing from represerdéttothe parties

notified the Court of their intention to longer participate into a “special amaggg between
plaintiff and the Russian defendants for the continued service of legal p&ie@.E. Trans.
S.p.A. v. Republic of All693 F. Supp. 2d 132, 137 (D.D.C. 2010) (finding existence of special
arrangement only in contract between parties). Nor can plaintiff have sereadafs through
any international agreement. Though Russia is a member of the Hague Convention on the
Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercadiievs, Nov.

15, 1965, art. 3, 20 U.S.T. 361, 658 U.N.T.S. 163, Status Table, April 8, &¢diRble at
http://www.hcch.net/ index_en.php?act=conventions.status&cid=17, in 2003 Russia “altylater
suspended all judicial cooperation with the United States in civil and commercial malttess
Dep't of State, Russia Judicial Assistaritip://travel.state.gov/law/judicial/judicial_38tml
(last visited July 20, 2011). As a result of Russia’s unilateral action, no method to thedive
default judgment to defendants “in accordance with an applicable internationahtton\a

service of judicial documents” exists. 28 U.S.C. 8 181@).

10



Moving on to the remaining options for service on Russia and the Ministry under 8
1608(a), plaintiff's attempted mailing also fails to meet the standard facséby any form of
mailing requiring a signed receipt, to be addressed and dispatched bykhaf the court to the
head of the ministry of foreign affairs of the foreign state concerned.” 28 U.S.C. &1BDG(

In light of the necessity of strict adherence to the form of sersigeg plaintiff's (1) failure to
submitsignedreceips of service, (2) choice to send the mailing itself rather than through the
clerk of the court, and (3) decision to send the packages to individual Russian entitietheat
the “head of the ministry of foreign affairs,” are all fat8lee Nikbin v. lamic Republic of Iran
471 F. Supp. 2d 53, 68 (D.D.C. 2007) (rejecting adequacy of service against foreign state under 8
1608(a)(3) where package was mailed by plaintiff rather than court clerk anel stiygping
company did not return signed receipthal said, plaintiff's decision to turn to the State
Department for service upon Russia and the Ministry through diplomatic chamnels, a
contemplated in § 1608(a)(4), was a wise oneearly January, the State Department informed
the Court that service through this method had been completed. In light of this evidence, the
Court finds that defendants Russia and the Ministry have been properly served wéfatlie
judgment as required by § 1608(a).

With respect to RSL and RSMA, 8§ 1608(b) does not specify additional methods for
service, but instead permits service by delivery either “as directed by anitgudhtre foreign
state,” “by any form of mailing requiring a signed receipt [and] dispatblgede clerk of the
court,” or “as directed by order . consistent with the law of the place where service is to be
made.” 28 U.S.C. § 1608(b)(3). In this instance, plaintiff's two methods of servingrRISL a
RSMA do not fall cleanly within any of these subcategories. The Court, howeweins

mindful that the “substantial compliance” test applicable to § 1608(b) service “isedewot

11



common sense realism: a party can give ‘technically faulty’ service sedgon 1608(b), as

long as the intended party for service in fact received actual notice of thdtlawhe test

rejects formalism.”In re English High Court Proceedingslo. 06 Civ. 2935, 2006 U.S. Dist.
LEXIS 96140, at *9 (E.D. La. Nov. 2, 2006). Here, there can be no dispute that both methods
relied upon by plaintiff were calculated to provide notice to RSL and RSMA. And more
importantly, the subsequent actions by the Russian defendants—which include retlirning
documents served by mail on every defendant to the U.S. Embassy in Moscow and later
submitting a letter, after diplomatic service,igating that none of the defendants would accept
service—demonstrate that those entities are vaglare of the import of the papers served upon
them. Thus, based on the record before it, the Court holds that plaintiff has provided adequate
notice of the default judgment to both RSL and RSMs&e Doe v. State of IsradD0 F. Supp.

2d 86, 102 (D.D.C. 2005) (“[The] requirements of § 1608(b) are less stringent than those of §
1608(a), and can be satisfied by ‘technically faulty service’ as long aketandants receive
adequate notice of the suit and are not prejudiced.”) (Clttagsaerg 30 F.3d at 154).

Having concluded that all defendants were served consistent with the dradtgre
1608(e), the Court now turns to whether sufficient time has passed between final judgment
subsequent service of the default judgment, and the present—as required by § 1610(c)—and
concludes that there has in fact been an adequate passage of time. As an initjalefeaiter
judgment was entered almost a yago, and notice of that judgment was provided by diplomatic
note nearlyight months ago. The Court finds no basis in the FSIA to suggest that any longer
period is needed, particularly in comparison to the period of time—60 days, 28 U.S.C. §
1608(d)—that a foreigrsovereign is given to respond to service of a complaint and summons.

Additionally, a period of a few months—a shorter period than in this chas-been repeatedly

12



found sufficient under the ActSee Ned Chartering & Trading, Inc. v. Republic of PAROF.
Supp. 2d 64, 67 (D.D.C. 2001) (collecting cases to conclude “that other courts have found
periods such as two or three months sufficient to satisfy section 1610(c)’s rezntseand
separatelyleterminingthat six weeks was acceptabl&jnally, in the eight months since Russia,
the Ministry, RSL and RSMA were provided notice, defendaat®informedthe Ministry of
Justice of the Russian Federation ofdleéaultjudgment, and that Russian agency—which is not
otherwise a party to these proceedirgmstransmiteda letter to the Court statingthat it
“hereby returns without judicial review all court documents issued by aher®ia District
Court along with the petition filed by the Chassidic Community of the United S¢ateleng
return of theChassidic religious library.Tertified Translation. If defendants had sufficient
time to undertake these acts, they certainly had sufficient time to evahetonsider responses
to the Court’s entry of default judgmerftee Ned Charterind30 F. Supp. 2d at 67 (explaining
that “a court’s determination of ‘reasonable time’ should be informed by an retaoni of”
several factors, including “evidence that the foreign state is attempting topasadent of the
judgment”). The Court therefore finds that an order announcing that plaintifatisfees
requirements under 8 1610(c) should issue.

2. The Effects of a 1610(c) Order

Turning to the United States’ concern with plaintiff's proposed 1610(c) order, any such

objection turns on the continuing effectiveness of the federal Mutual EducationaliumcIC
Exchange Program, which declares, in relevant part:

Whenever any work of art or other object of cultural significance is

imported into the United States from any foreign country, pursuant

to an agreeent entered into between the foreign owner or

custodian thereof and the United States or one or more cultural or

educational institutions within the United States providing for the
temporary exhibition or display thereof within the United States at

13



any cutural exhibition, assembly, activity or festival . . . no court
of the United States, any State, the District of Columbia, or any
territory or possession of the United States may issue or enforce
any judicial process . . . for the purpose or having thecetbf
depriving such institution . . . of custody or control of such object.

22 U.S.C. § 2459(a). This provision “fulfills an important role in fostering the exchange of ar
and cultural works between this country and other natiol&lewicz v. Amsteain 362 F.
Supp. 2d 298, 310 (D.D.C. 2005). According to the United States, the “proposed order would
fail to alert other courts or enforcement authorities to the potential immunitiesadgbplio
Defendants’ property” and risks undermining the effectiveness of § 2459. U.S.t3tr8. a
The Court concludes that the government’s concerns are based on a misconception about
the scope of a 1610(c) order and are therefore unfounded. A 1610(c) order, in the context of this
casedoes notauthorize the attachent or execution of particular property—or any property at
all. The proposed order is clear on this point, asking the Court tomiyléhat (1) a “reasonable
period of time has elapsed following entry of judgment,” (2) plaintiff “has givepitheer
notice to defendants that is required under 28 U.S.C. § 1608(&)(3) plaintiff “may enforce
the judgment against defendants.” Proposed Order, Apr. 4, 2011 [91-1]. Thus, to the extent the
United States is concerned that such an order might authiogizétachment of property
potentially immune under other statutesweh as art and cultural artifack U.S.C. § 2459—
that worry is unfounded. Any court, whether this or another, would be required to e@aluate
proposed attachment of specific propertyhis case by reviewing the jurisdictional provisions
of § 1610(a){b), as well as any other immunities that might ap@ge, e.gMagness v.
Russian Fed'n84 F. Supp. 2d 1357, 1360 (S.D. Ala. 2000) (denying attachment of objects

included in exhibit related to Russian Tsars under § 2459 without discussion of § 1610(c)).

2The United States also notes that “the proposed order . . . does not apggfrticular property that
would be subject to attachment and execution,” asserting that a “writ of attatcbrrexecution against a foreign

14



The purpose of the order sought by plaintiff is a practical one. Section 1610(c) is
designed to ensure that a foreign power is always given an opportunity to egaldiagspond
to ary court judgment entered against it which could subject its property and isterdss
United States to attachment or execution. As the legislative history of the F&é& piaar,
Congress was very concerned that the normal procedures for attachment atidreréc
judgments—which often lack formal legal processight fail to give foreign defendants
adequate notice. H.R. Rep. No. 94-1487, at 30 (1976). Section 1610(c) was therefore written
into the statute as a way to ensure, through judicial review, that property ardtgtdrforeign
entities are not onlgotimmune—which is accomplished by review of a proposed writ's
consistency with 88 1610(gp)—but also that each foreign power has a fair and adequate
opportunity to appear and contest artg@iment or executierwhich is accomplished by §
1610(c)’s notice requirement. The purpose of obtaining an order finding compliance with 8
1610(c), then, is to permit a FSIA plaintiff to establish that one of the prereqisssissfied so
that the plantiff may pursue specific attachments without worry over any limgei 1610(c)
requirements. In light of the severe hurdles to enforcement of judgments thdaoéd-SIA
plaintiffs, a 1610(c) order makes practical sense. But such orders say nothindnabout t
remaining jurisdictional immunities that must be overcome before an order grénging
attachment or execution of particular property may isSee Rubin v. Islamic Republic of Iran
637 F.3d 783, 800 (7th Cir. 2011) (“[E]ven when the foreitate fails to appear in the execution
proceeding, the court must determine that the property sought to be attaekezbted from

immunity under 8 1610(a) or (b) before it can order attachment or execution.”).

sowereign . . . should identify specific property to which it relates.” Uti@t.S&t 5 n.3 (citindRubin v. Islamic
Republic of Iran637 F.3d 783, 796 (D.C. Cir. 2011)). This argument misses the mhaekorder sought by
plaintiff is not a writ of attaciment or execution; nor does the order authorize the attachment of, or exepation
any property—either generally or with respect to specific interests. The order meael¢ only—finds that the
requirements of § 1610(c) have been satisfied.

15



Though the Court ultimately concludes that entry of a 1610(c) order creates no risk to
Russian art or artifacts on loan to American institutions that otherwise wouldisip{péadntiff,
in light of the United States’ concerns, has made several concessions in g @ttesolve
imagined problems. Included among these concessions is a new proposed order that adds a
specific exemption for property covered by 22 U.S.C. § 2459. While superfluous, the Court sees
no prejudice in the inclusion of such text in a 1610(c) order, givenahwiffs’ consent, and
will therefore incorporate similar language into the order accompanying samj@nion.

B. Plaintiff's Request for Sanctions

In its second motion, plaintiff asks the Court to sanction the Russian defendants for two
basic reasons: first, defendants have failed to return the Library and Atchplaentiff in
accordance with the Court’s order accompanying the default judgmentioBariMtn. at 11-13;
and second, defendants are also “actively making the return” of the LibchAremve “more
diffi cult,” in contravention of this Court’s prior order barring any party from ahgrathat
would cause unreasonable delay to these proceedihgst 12—14. Plaintiff points the Court to
sanctions issued in other cases—ranging from $25,000 to $50@&008yp—and requests that
the Court enter similar levies against defendants in this ¢dsat 15-16.

Federal courts enjoy inherent contempt pow&,Hemisphere Assocs., LLC v. Dem.
Rep. of Congo637 F.3d 373, 377 (D.C. Cir. 2011), and the D.C. Ciregiently reaffirmed that
this inherent power to sanction persists in the FSIA contesé idat 378 (“[T]here is not a
smidgen of indication in the text of the FSIA that Congress intended to limit a federés c
inherent contempt power.”). “Civil contempt, unlike the punitive remedy of criminatogtt
is designed to coerce compliance with a court order or to compensate a comfibailosses

sustained.”SEC v. Bilzerian613 F. Supp. 2d 66, 70 (D.D.C. 2009). To determine whether civil
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contempt is appropriate in a particular case, the Court must evaluate whethetdthe p
contemnor has violated an order that is clear and unambiguous,” and whether suchoa violati
has been “proved by clear and convincing eviden8edderick v. Donaldsam37 F.3d 1226,
1234 (D.C. Cir. 2006).

Without reaching a conclusion concerning defendants’ effect on the pace withthikic
matter is resolvedthe record is clear that defendants have not—to detenplied with the
Court’s order directing them to return the Library and Archive to plaintiff.t rder
unequivocally instructs defendants to “surrender to the United States Embassscovhor to
the duly appointed representatives of Plaintiff . . . the ‘Library’ and the ‘Archized to “assist
and authaze the transfer of the ‘Library’ and the ‘Archive.”” Order & Judgment.att2s clear
that the Library and Archive remain in Russian possession, and the record provideghmet hint
defendants have taken any steps necessary towards compliancewdtuttis order. Indeed,
defendants’ prior statement that they view “any continued defense bato@otirt and, indeed,
any participation in this litigation as fundamentally incompatible with [their] rights as
sovereign state,” Ds’ Stmt. at 2, alonghwtheir letter—sent after receipt of the default
judgment—eturning documents “without judicial review,” Certified Translation, maker ¢hest
they have no intention of complying with the Court’s prior order. Moreover, the Unitex Stat

does not, at kst in its latest statements, object to the imposition of sanctions or otherwise

® Though theCourt finds that nothing in plaintiff's proposed 1610(c) order puts anyi&uas or artifacts
in any greater peril from attachment than would otherwise exist, hsasuarder does not eliminate the immunity
provided by 22 U.S.C. 8 2458upra the Cout is unwilling to conclude that Russia’s concerns about the safety of
its own cultural objects is entirely unfoundeiven prior—albeit unsuccessfatattempts to attach such objects in at
least one other case in satisfaction of a FSIA judgnS=®, e.gMagness84 F. Supp. 2dt 1353-60. While the
Court is eager to provide whatever assurances to Moscow are necessary t@erfatidtaure exchanges of art
and artifacts between the United States and Russia, as an Article Il tribei@@dart is notmbued with the
authority to prgudge any potential attachment that might ocduw. Airlines, Inc. v. FAA795 F.3d 195, 205 (D.C.
Cir. 1986). What the Court can do at this time, however, is frankly ackdge/lthat absolutely nothing in today’s
opinion or accompanying order calls into question the immunity granted toawhjects by § 2459, and thuso
the extent Russia has been previously satisfied with the prote€iisract and artifacts provided by that provision
of federal law—no events irthis case should give the Russian Federation any additional pause whemgdecidi
whether to share cultural objects with U.S. institutions under thatsprov
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suggest that negotiations for the return of the Library and Archive have mageogngss, or
are even ongoingSee generally).S. Stmt. at 67. Based on available evidentee Court finds
that plaintiffhas demonstrated defendants’ mamapliance “to a reasonable certainty,” as
required to warrant the entry of civil contempt sanctidBidzerian 613 F. Supp. 2d at 70.

In contemplating the entry of sanctions, howeverQbart must remain cognizant that a
fundamental requirement of civil contempt proceedings “is that the accused gmrtgtite and
an opportunity to be heard3EC v. Bilzerian729 F. Supp. 2d 1, 7 (D.D.C. 2010) (citimg|
Union, United Mine Workers of Am. v. Bagweéll2 U.S. 821, 826 (1994)). As the D.C. Circuit
has cautioned, “a contemnor cannot be expected to purge civil contempt through reduction or
avoidance . . . without having clear and unambiguous notice of the proscribed cosdlarar
v. Dist. of Columbia602 F.3d 431, 442 (D.C. Cir. 2010). Though defendants have certainly
received notice directing them to return the Library and Archive to plistipra they have
received no notice that failure to comply with that order may sutfjem to additional monetary
penalties. Entry of a civil contempt order at this time is therefore premsgardjajhor v.
Kempthorne518 F. Supp. 2d 221, 257 n.18 (D.D.C. 2007) (denying motion for sanctions absent
prior opportunity to respond or correct conduct); but in light of the evidence in the record
concerning defendants’ naompliance, the Court will direct defendants to show cause why
they should not be held in civil contempht’l Painters & Allied Trades Indus. Pension Fund v.
Zak Architeairal Metal & Glass, LLC736 F. Supp. 2d 35, 40 (D.D.C. 2010).

The determination that a show cause order should issue prompts the question of how such
an order will give defendants sufficient notice. Because defendants a&iwetparticipants in
this litigation, the Court is not comforted that the mere entry of an order oncket aall alert

them of exposure to potentially significant monetary sanctions. And these coareeomy
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heightened given the involvement of foreign powers and the “coercive” nature aforit@mpt.
Ashford v. E. Coast Express Evictitio. 06 Civ. 1561, 2011 U.S. Dist. LEXIS 35810, at *4
(D.D.C. Mar. 31, 2011). Atthe same time, nothing in the FSIA requires special gervice
foreign defendants of any documents other than the initial papers and any defgukntsee
generally28 U.S.C. § 1608, and thus nothing warrants placing upon plaintiff the caftthy-
burden of achieving full compliance with 28 U.S.C. § 1688e Murphy2011 U.S. Dist.
LEXIS 43363 at 6—7 (describing significant costs of diplomatic service). To rebelse t
competing concerns, the Court will direct plaintiff to serve aesayf its motion for sanctions
andtoday’s order to show cause on defendants via mail using the addresses deftordzents’
counsel provided, and will give defendants the same 60 days they are genetily ienti
responding to service of papers initiating suit under the FSIA. 28 U.S.C. § 1608(d). Because
defendants’ earlier copies of the default judgment were received via magse same addresses
(and later returnedyupra the Court is satisfied that such service will provide sufficient notice.

V. CONCLUSION

The Court is sympathetic to plaintiff, aware of the long road it has traveledl-4nd a
familiar with the difficult trail hat lies ahead in attempting to enforce a FSIA judgm®at FG
Hemispherg637 F.3d at 377 (noting that often “a plaintiff must rely on the government’s
diplomatic efforts, or a foreign sovereign’s generosity, to satifRs#A] judgment”). At the
sametime, defendants’ ongoing failure to comply with the Court’s order to turn ovérktray
and Archive cannot eliminate the requirement that they be given notice and amoipptot
respond before entry of civil contempt. And with respect to any artitacts belonging to
Russia and currently in the United States, the Court reaffirms what should have bees obvi

beforehand: absolutely nothing in today’s order has the effect of removing orgpétry

19



protection for cultural objects subject to imnmy under 22 U.S.C. § 2459. The Court hopes that
today’s opinion will help facilitate a return to business as usual in the sharirtgasfta and
history between nations that is crucial to the promotion of cross-cultural undengtandi
global world that the ability to attach and execute property not otherwise subject to immunity
under FSIA or any other federal statute may aid plaintiff in its pursuit oétbenrof the lost
Library and Archive containing the cultural heritage and history of the Chasidvement, and
that the show cause order may prompt Russia to rethink its decision to retain itermente
historical and religious significance, seized during times of great cndigaviolation of
international law, in warehouses rather than return them to their rightful owners

Separate Orders consistent with these findings shall issue this date.

Signed by Royce C. Lamberth, Chief Judge, on July 26, 2011.
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