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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CARL A. BARNES, et al,

Plaintiffs,

THE DISTRICT OF COLWBIA,

)
)
)
)
V. ) 06v-315(RCL)
)
)
)
Defendant )

)

MEMORANDUM OPINION"

Before the Courare threadiscoverymotions:defendant’s Motion to Compéiscovery
Responses or Preclude Plaintiffs from Using Certain Eeeldday 22, 2012, ECF No. 351,
defendant’s Motion to Strike, Or, In the Alternative, For Extension of Time andelé&n
Designate Rebuttal Expert(s), June 29, 2012, ECF No. 365; andiffgdaiNton-Consent
Amended and Ré&tated Motion to Compel Production of the Release Discrepancy Database,
June 25, 2012, ECF No. 364Jpon consideration of the motions, the oppositions and replies
thereto, and the recotterein the Courtwill deny in partand grant in pariefendatis Motion to
Compel [351] anddeny defendant's Motion to Strikg365]. The Court will also deny
defendaris Motion in the Alternative for Extension of Time and Leave to Designate &ébut
Expert(s) [365]. The Court will reopediscovery for28 days to allowthe depositions of
plaintiffs’ expert withessesnstead of the 74 days requested by the defendamthermore, the
Court will grantin part and deny in part plaintiffs’ Motion to Compel [362].

l. BACKGROUND
This case concerns the District of Columbia DepartmentCoirections’ (“DOC”)

practiceof overdetaining and strip searchiitglinmates. Te plaintiffs, former inmates subject

* Following defendant District of Columbia’s Motion to Clarify the Record, S2pt 2012, ECF
No. 394,the Court decided to make twmon-material changes to clarify the factual reco8keECF No.
396. Those changes areflected in footnote 11 (page 22 of the ECF version) and Part.lll.E. (pp. 24-25).
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to overdetentions and strip searches, filed a class action against thet Dist@olumbia
(“District”) over sixyearsago. Compl., Feb. 23, 2006, ECF No. 1. This lammning case is
virtually identical toa prior case before this CouBynum v. District of ColumbjaCivil Action
No. 02956 (RCL) (filed in 2002) Given this extensive history, ti@ourt assumes familiarity
with its prior opinions, which set forth the background of this edm$®n litigation in greater
detail. See, e.g., Barnes v. District of Columbi@3 F.Supp.2d 260, 265 (D.D.C2011)(ECF
No. 307)(disaussing background of case upstanmary judgment stagé).

In June 2011, the Court granted plaintiffdotion for Summary Judgment as to the
District of Columbias liability for any overdetentions at its jails, throughout the class period,
caused by th®0OC's application of the scalled “10 p.m. cubff’ rule, and all overdetentions
occurringfrom September 1, 2005 to December 31, 200@6.at 286. The Court granted the
District's Motion for Summary Judgment as to overdetentions occurring from February 26, 2008
forward that were not caused by the DOC's enforcement of the 10 p-off cule. Id. The
Court denied both partiesnotions as to the District's liability for overdetiems that occurred
from January 1, 2007 to February 25, 2008 (tdesputed” or “Trial Period”) that were not
caused by the DOC's enforcement of the 10 p.moffutle. Id. at 286& n.18. The Districts
liability for that subset of overdetentions remains undetermined pending trial.

Following these rulingsthe Court ordered limited, additional discovery in December
2011. SeeBarnes v. District of Columbj&78 F.R.D. 14, 18 (D.D.C. 2011) (ECF No. 328he
parties competing trial proposals each as®d the need for additional fact and expert discovery

prior totrying the remaining liability issues, and the Cedresponding to and agreeing with the

! Consideringsome ofthe partiescurrent motions-which frequentlyraise issues that could have
been resolved by carefully reading the prior Orders of this €eassuming familiarity might be a
stretch. The following three paragraphs of this background section are takeny)drget the Court’s
descriptionin Barnes v District of Columbia281 F.R.D. 53, 534 (D.D.C. 2012).
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District's concerns-resticted that discovery “to suchas will assist the parties in determining
how many overdetentions occurred during the disputed perldd.The Court made clear thét
would not permifurther discovery on “process” and related issudsat 23. The Court ordered
the parties to update their expert reptays=ebruary 10, 2012, and ordered that this additional
discovery period would close on April 6, 2012I.

Between January 13, 2012 and March 2812, the District served four sets of
interrogatories and requests for production on plaintiffs, seeking informaimut @laintifs’
contentions regarding the number of overdetentions during the Trial Period. Rlaetiponses
to two of those sets of interrogatories, as well as the scope of an upcomingialepis
plaintiffs’ statstical expert, were in disputélhesedispute were rooted in a disagreement as to
the proper scope of discovery. The District contenthed the only overdetentions that are
relevant to the upcoming liability trial are those not caused by the 10 p.roff cutle.
Corsequently, the Districhbelievedthat plaintiffs needd to determinethe number of 10 p.m.
cutoff rule overdetentions during the Trial Period so that those overdetertord be
excluded. Plaintiffs argud thatthe plain language of the CowtDecember 2011 Order limited
addtional discovery to the number of overall overdetentions during the Trial Period, without
specifying that this number had to exclude overdetentions caused by the 10 pofffh.ralet
See Barnes v. District of Columbja281 F.R.D. 53, 55D.D.C. 2012) (ECF No. 336)
(summarizing partiegdiscovery disputes).

On April 3, 2012, the Court resolved these discovery disputes in a Memorandum
Opinion? Barnes 281 F.R.D. 53. The Court considered both parties’ positions “substantially

justified,” id. at 56 n.2put ultimately agreedwith the District that the purpose of the Court's

2 The Courwill refer to this opiniomndorder as “April & Discovery Opinion” herein.
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December 2011 discovery Order was to permit the parties to ascertain the ofrdisputed
overdetentions during the Trial Peridbdd. at 55. To this end, the Court ordered treenpiffs to
answer the District's Interrogatory 1 (seeking overall number ofdetentions during Trial
Period) and Interrogatory 2 (seeking number of overdetentions during Tiiadl Baused by 10
p.m. cutoff rule). 1d. The Court fecognize[d]lthat adering a partyto create a document that
doesnt existor to perform analyses it hasn’t yet performed is somewhat uriusutitiecided:

In the circumstances of this case, where plaintfégure to perform the required

analysis would almost certainlgsult in the exclusion of that key evidence prior

to trial, and where that analysis can be performed comparatively easily using

computerized data plaintiffs have in their possession, ordering plaintiffs te crea
the requested information is reasonable.

Id. at 55562 To allow for the completion of this additional analysis, the Court extended
discovery first until April 25, 2012 (Minute Order, Apr. 24, 2012), then until June 11, 2012
(Order, Apr. 27, 2012, ECF No. 345), and ultimately until June 14, 2012 (Minute Order, June 12,
2012). The plaintiffs filed two supplemental expert reports and one set of erratmeni4
2012. SeeSealed Documest June 14, 2012, ECF No. 360.

On May 22, 2012, before the amended discovery deadlines had passed, the [2idtact fi
Motion to Compel interrogatory responsesid preclude plaintiffs from introducing certain
evidence ECF No. 351. Upon receipt of the plaintiffs’ supplemental expexrts and errata,
the District filed a Motion to Strike the expert reports. ECF No. 365. In the aiveinthe
District requested additional time to complete discovery and leave to desigbattal experts.

ld. These motions are related to onetaar, and the Court considéhgmin turn.
While creating the supplemental expert reports, the plaintiffs claim that theirtexpe

discovered that the District's production was incomplete. The plaintifts fde June 22, 2012,

® This Opinion also denied parties’ motions to compel as to several oteerogatories and
outlined the proper scope of the interrogatory of plaintiffs’ expert Dedér. 1d. at 55-57.
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their NonConsent Amended and F&ated Motion to Compel Production of the Release

Discrepancy Database. ECF No. 362. This opinion also resolves this motion.

Il. LEGAL STANDARD

A. Motion to Compel

Under Federal Rule of Civil Procedure 26(b)(1), “[p]arties may obtain discovery
regarding any matter, not privileged, that is relevant to the claim or defensg péry.” This
right is subject to Rule 26(b)(2)(C), which limits discovery thatinggr alia, unreasonably
duplicative, burdensomey expensive.A party maysubmit toanother partynterrogatories that
“relate to any matter that may be inquired into under Rule 26(b).” F.R.C.P. 33(a).

When a party fails to respond to a proper discovery request or interrogatory, the other
party may—after first attempting to resolve th&sue by conferring with the other partjile a
motion to compel. F.R.C.P. 37(a)(1). Courts consider the prior efforts of the pane=lve
the dispute, the relevance of the information sought, and the limits imposed by Rule @6(b)(2)
when deciding whether to grant a motion to comp&eeg e.g, Oppenheimer Fund, Inc. v.
Sanders437 U.S. 340, 3562 (1978);Harris v. Koenig 271 F.R.D. 356, 363 (D.D.C. 2010);
U.S. ex rel. Pogue v. Diabetes Treatment Centers of America,2B&.F.R.D. 521, 5280
(D.D.C. 2006) (Lamberth, J.)An appellate court wilteviewa district court’s decision whether
to compeldiscoveryfor an abuse of discretiorSee Libscomb v. Winte2009 WL 1153442, *1
(D.C. Cir Apr. 3, 2009) (affirming district court becaussppdiant has not shown the district
court abused its discretion in denying his motion to compel disc8ueryCourts may, if
appropriate, consider motions to compel filed after discovery has cloSed. Lurie v. Mid
Atlantic Permanente Medical Group, P,@62 F.R.D. 29, 31 (D.D.C. 2009) (Lamberth, C.J.)

(“[Clourts routinely consider motions related to discovery, even though theyeefitside the



discovery period.”).

Interrogatories, as a part of the discovery process, help litigants priepatrgal by
narrowing the issues and determining what evidence they will need at tri&lHABDES ALAN
WRIGHT, ET AL., FED. PRAC. & PrROC. § 2162 (3d ed. 2012)Parties must amger interrogatories
“fully” with “true, explicit, responsive, complete and candid” answdfgual Rights Ctr. v. Post
Properties, Inc.246 F.R.D. 29, 32 (D.D.C. 2007)The party objecting to.discovery bears the
burden of ‘show[ing] why discovery shoufibt be permitted,”Alexander v. F.B.J.193 F.R.D.

1, 3 (D.D.C. 2000) (internal citations omitted), while the party seeking to compel digt@meer
the burden of proving that a discovery response is inadeglgteal Rights Ctr 246 F.R.D. at

32. Couts treat evasive or incomplete answers to interrogatories as a failure todrespon
F.R.C.P. 37(a)(4).

B. Motion to Strike

Under Federal Rule of Civil Procedut@(f), a court may strike all or part of a pleading
for insufficiency, redundancy, immateriality, impertinence, or scandalousngseF.R.C.P
12(f); Judicial Watch, Inc. v. Dep'of Commerce224 F.R.D. 261, 263 (D.D.Q004). Under
this Rule, “pleading” encompasses expert repddseU.S. ex rel. Pogue v. Diabetes Treatment
Centers of Americalnc., 474 F. Supp. 2d 75, 79 (D.D.C. 2007) (Lamberth,(@rpviding
standard of review for motion to strike expert report, applying 12(flhese motions are
strongly disfavored, and the decision of whether to strike all or part of ampdeadits within the
sound discretion of th€ourt. See Judicial Watch224 F.R.D. at 263 (collecting authorities);
2-12 MOORE S FEDERAL PRACTICE-CIviL § 12.37 (2006).A “motion to strike is considered an
exceptional remedy and is generally disfavorédifouchev. Dept of the Treasury2000 WL

805214 at *13, (D.D.C. Mar. 31, 2000) (citiMpoRrEs at8 12.37), and the proponent of such a



motion must carry a “formidable burdenJudicial Watch 224 F.R.D. at 264.

Defendant seeks to strike supplemental and amended expert reports, so the legal
standard for filing and amending expert repoaierelevant. Rule 2@\)(2)(d) states:

A party must [disclose expert testimony] at the time and in the sequenceethat th

court orders. Absent a stipulation or court orde,disclosures must be made: at

least 90 days before the date set for trial or for the case to be ready for tfial; or i

the evidence is intended solely to contradict or rebut evidence on the same subject

matter identified by another party..., within 30 dagfer the other party's

disclosure.
F.R.C.P. 26A)(2)(d) (original formatting omitted) The Rules further state:

A party who has made a disclosure under Rule 26(a)...must supplement or correct

its disclosure or response: in a timely manner if the party learns that in some

material respect the disclosure or response is incomplete or incorrect, had if t

additional or corrective information had not otherwise been made known to the

parties during the discovery process or in writing; or as ordered by the court.
F.R.C.P. 26(e) (original formatting omitted). Courts do not allow supplemental emdzioh
reports simply at the whim of a party; they are permitted: “(1) upon codet;of2) when the
party learns that the earlier information is inaccurate or incomplete; or @) @wnswers to
discovery requests are inaccurate or incompletdiheba Co., Ltd. v. Paps231 F.R.D. 3, 6
(D.D.C. 2005) (citingKeener v. United State$81 F.R.D. 639, 640 (D. Mont. 1998)).

C. Extension of Time

The Rules provide that “[w]hen an act may or must be done within a specifiedtiien
court may, for good cause, extend the time: with or without motion or notice if theactsiror
if a request is made, before the original time or its extension expires; or on matienafter the
time has expired if the party failed to act besmawf excusable neglect.” F.R.C.P. 6(b).
Specifically pertaining to scheduling orders, Federal Rule 16(b) and Rutall16.4 allow the

Court to modify the discovery deadlines of a scheduling order “upon a showing of good cause.”

Myrdal v. District of @lumbiag 2007 WL 1655875, *2 (D.D.C. June 7, 2012) (Lamberth, J.).



Deciding whetheto extend discovery is within the sound discretion of the trial cdbee e.g,
U.S. v. Microsoft Corp 253 F.3d 34, 100 (D.C. Cir. 2001) (“[T]he trial court [has] evidtitude
to receive evidence as it sees fitFpod Lion, Inc. v. United Food and Commercial Workers
Int'l Union, 103 F. 3d 1007, 1012 (D.C. Cir. 1997) (“Trial courts exercise considerable
discretion in handling discovery matter¥).] In deciding whether good csel exists undeRules
16(b) and 16.4 to amend a scheduling order, the Court primarily considers the dilojehe
party in seeking discovery before the deadliSee Johnson v. Mammoth Recreations, Bit5
F.2d 604, 609 (9th Cir. 1992)Rule 16(b)'s ‘good cause’ standard primarily considers the
diligence of the party seeking the amendment....If the party was not diligent, they isioourd
end.”); St. Paul Mercury Ins. Cou. Capitol Sprinkler Inspection, Inc2007 WL 1589496, *6
(D.D.C. June 1, 2007q¥ollecting casegquotingJohnsoi).

D. Leave to Designate Rebuttal Experts

Rule 2§A)(2)(d)(ii) allows a party to designate a rebu#apert‘within 30 days after the
other party’s disclosure.Rebuttal experts are used “solely to contradiatebut evidence on the
same subject matter identified by another party.” F.R.C.P. 26(A)(2)(d){iihere is no
freestandingRule that specifically addressdsetdesignation andisclosure ofrebuttal experts
vis-a-vissupplemental or amenderpert reprts. Same Courts have held that, when a paudy
previously failedo designate a rebuttal expehat party doesot necessarily get another chance
after a report is amendedSee Hubbard v. Pottef47 F.R.D. 27, 31 (D.D.C. 2008) (denying
motion to strike supplemental expert report and denying leave to designatalrekpérts).
Other Courts, when faced with a report containing significant changes filed durnear trial,
have gone as far as striking teatire supplemental report.See Minebea231 F.R.D. at 6

(striking supplemental expert reports submitted during trial).



Ultimately, granting leave is within the discretion of the Court. Rule 26(&)2fates
that “[expert witness] disclosures shall be made at the times and in the sequecteel diy the
court.” From“the language of Rule 26(a)(2)(C), the Court has the authority to control the timing
and sequence in wth expert designations are made” including whether a party can make a
designation of an expert for the purposes of rebufstate of Vaughn v. KIA Motors America,

Inc., 2006 WL 1806454, *2 (S.D. Miss. June 29, 2006).

II. DISCUSSION
A. Defendant’s Motion to CompelAnswers to Interrogatories No. 1 and 2
The District’s current Motion to Compel relates to a previous Order of the Court
resolving several discovery motions. On April 3, 2012, the Court ruled on two motions by the
defendant to compel discovery responses and a motion by the dmtiff protective order.
Barnes 281 F.R.D. 53. The District challenged plaintiffs’ responses to Interrogatories 1, 2, 5,
and 6.1d. at 55. As previously summarized by the Court:
Interrogatory No. 1 seeks, in short, the overall number of overdetentions during the
Trial Period. Interrogatory No. 2 seeks the number of the overdetentions during
the Trial Period thaplaintiffs contend were caudeby the 10 p.m. cubdff rule.
Interrogatory No.5 seeks the number of overdetentions (the time period is not
specified) in which an inmate waent to the Medical Holding Unit before being
overdetained. Interrogatory No. 6 seeks a breakdown (“for all periods at)iefue”
the number of inmates who were overdetained for certain lengths eftiess
than 2 hours,” “2 or more hours but less than 4 hours,” and so forth.
Id. (citations omitted). This Court denied defendant’'s motion to compel as to Interrogatories

and 6,id. at 56, but granted the motibas to Interrogatories 1 and Bl. at 55. To this end:

[T]he Court will order plaintiffs toevise their responses to Interrogatories Nos. 1

*With limitations. This Court did not grant “the District's request in Interrogaiwy 1 for the
overdetention figures to be broken down into “CRER” and “6®RER” overdetentions.” 281 F.R.D. at
56. “CRER” stands for “Court Return Entitled to Release” anditiates amnmate who left the DOC'’s
correctional facilities to attend a court hearing and whoemdiied to be released upon his or her return
to jail.” 1d. at 56 n.1.



and 2 by stating how many overdetentions they contend occurred during the Trial
Period (excluding from that number the number of overdetentions that they
contend were caused by the DOC’s enforcement oféhp.m. cuoff rule) and

also by stating how many 10 p.m. -@if rule overdetentions they contend
occurred during the Trial PeriodAs requested by the District, plaintiffs must also
explain in full in their responses how they arrived at these figufdse Court
recognizes that ordering a party to create a document that deesst' or to
perform analyses it hagn’yet performed is somewhat unusualn..the
circumstancesf this case, where plaintiffsfailure to perform the required
analysis would almost certainly result in the exclusion of that key evidence prior
to trial, and where that analysis can be performed comparatively easily using
computerized data plaintiffs have in their possession, oglgtaintiffs to create

the requsted information is reasonable.

Id. at 5556. In their present motion, the District clatmdespite the Court’s April@Order—
that it still hasnot received satisfactory responses to Interrogatories 1 and 2. DeffisIS©
its Mot. to Compel 23, May 22, 2012, ECF No. 351.

The Court’'s December 2011 Trial Plan opened a period of limited disctuvelgse on
April 6, 2012. Barnes 278 F.R.D. at 18After this Court issued its April™8DiscoveryOpinion
the partieseach moved to extend the discovery deadlioeaccommodate the discovery
compelled by the OrderSeeECF docket entries 337, 338, 339, 343. On April 27, 202 th
Court resolved thse motionsand set the deadline for extended discovery for June 11, 2012,
adding: “[T]he Court shall permit the District to depose both [plasitiikperts] Dr.Kriegler
and Mr. Day, at its option. No further extensions of discovery will be permittedF No. 345.
On June 12, 2012, the Court issuedManute Order grantingan additional extension of time,
ordering the plainti to “produce the [expert] reports and all related discoverable material no
later than 12:00 AM on Thursday June 14, 2012.” On Jund®,the plaintifs submitted
their supplemental expert repsmer the Court'©rder. SeeECF No. 360.

When granting defendant’s earlier motion to pa&ias to Interrogatories and 2, this
Courtexpected that the answamaycome via supplemental expert reports. This Court carefully

considered th@ppropriatenes of orderingplaintiffs to create new documerdr perform new
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analyses, and ultimately decided tbatorderingwas“reasonable.” 281 F.R.D.at 5556. The
Court extended discovery so plaintiffs could respond to Interrogatories 1 awnah?2
supplementateports identifying the requested information and explaining thethodologies.
The Districtmay have misunderstood the Court's Aprif Biscovery Qinion, because on May
22, 2012 it filed aenewedmotion to compel. At that time, the plaintiffs hawtil June 11, 2012
to file reports answang the interrogatoriesTherefore, the Disict's May 22 motion to compel
was prematurehe plaintiffsstill had time to file their response

In any event, the plaintifidimely filed expert reportsaimed atclearly and fully
answeing Interrogatories 1 and 2. Supplemental Report of Sean R. Day, June 14E@F12,
No. 3632; Third Supplemental ExpelReport of Brian KrieglerPh.D, June 14, 201ZE.CF No.
360-3. When these reports came in, the defenfiladta Motion to Strikethe Court declines to
strike these reports, for the reasons discussed in Patrtitift@ Thedefendant may dispute the
accuracy and methodologies of the regoand they are free to doa deposition. However,
plaintiffs ansvered Interrogatories 1 and 2 in the manner and time allowed by the Court.
Therefore, the defendant’s Motion to Compel as to Interrogatories 1 and 2ad.deni

B. Defendant’s Motion to Compel Answer to Interrogatory No. 13

The District alsseekso compel plaintiffs to answer Interrogatory 13, which reads:

Please identify each fact witness (by name, address at which the persan can b

served a deposition notice such as a home address, phone number, and social

security number) you intend to callrthg the liability phase of the trial and also

please state each fact you expect the witness to testify to.
Def.’s Fourth Set of Interrog& Req. for Produc. of Docs. 5, Mar. 8012 ECF No.
351-1. The plaintiffs responded:

Plaintiffs have not yet had an opportunity to revise their trial strategy in respons

to the Discovery Revision Order [docket # 336] and so plaintiffs reserve the right
to supplement its responses but at this point plaintiffs reserve the right to call all
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fact witnesses on the defemt’'s responses to plaintiffsif] interrogatories.

Plaintiffs will state (subjectionsjc] to objections provided by the rules and other

law) “each fact you expect the witness to testify to” when the District responds

plaintiffs’ interrogatory and tells plaintiffs what those facts are.

Pls.” Resp. to Def.’s Fourth Set of Doc. Prodc. Req. 1, Apr. 25, 2012, ECF N@. 3%he
plaintiffs then listed two witnesses, Razina Jones and Judith Jamison, and indiaatige
witnesses “may be contacteddbgh plaintiffs’ counsel.”ld. at 2.

As with the dispute over Interrogatories 1 and 2, the dispute over Interrogatotgt&8 re
to another discovery ruling of the CouriVhen the District filed its Motion to Compel, the
plaintiffs had a similar motiopending. On April 16, 2012, the plaintiffs filed a Motion to
Compel Responses to Plaintiffs:1®-12 Liability Interrogatories and Documentoduction
Requests to DefendantECF No. 341. In this motion, plaintiffs sought an answer to an
interrogatory witually identical to the District’s InterrogatoNo. 13. The plaintiffs submitted:

Please identify (by name, address at which the person can be served a deposition

subpoena such as a home address, phone number, and social security number)

each fact witness whom you intend to call at trial and also please state each fact
you expect the witness to testify to.
SeePlIs.” Mot. to Compel Resp. to itsP0-12 Interrogs. 3. To the plaintiffs’ interrogatory, the
District replied generally:

The District objectsa the extent that this Interrogatory seeks to replace, expand,

or preempt the deadlines set by the Federal Rules of Civil Procedure and the

Orders of this Court. The District objects to the extent the information sought is

unduly invasive of the privacyf avitnesses who will willingly appear as current

employees of the District, and affirmatively states that, where appljcsinté
witnesses may be deposed through arrangement with District counsel. The

District objects that the requested recitation ofctedact” to be attested to in

evidence at trial in this class action involving thousands of detainees would be

unduly burdensome and vexatious.

Sedd. Subject to objections, the District provided responses for ten witness; someesxampl

Jeanette Myrick: Ms. Myrick can be reached through counsel for the District for
the purposes of a deposition. Ms. Myrick will testify regarding DOC Records

12



Office procedures, including staffing and training; the inAnatease process; and
discrepancy regts.. . .

Sean Day: Mr. Day is an expert retained by Plaintiffs and whose contact
information is already in Plaintiffs’ possession. Mr. Day will testify regaydhe
methods he used to evaluate inmate jackets and prepare the data that was used by
Dr. Kriegler in his expert reports.
Id. at 34. Plaintiffs argued that these responses were deficient because the Diatadt tist
names of witnesses and the topics they would testify to buéach fact you expect the witness
to testify to” Id. at5.
On June 12, 2012after the District filed its present Motion to Compehis Court ruled
on the plaintiffs’ motion. This Court stated:
[T]he plaintiffs’ interrogatory asks for “each fact that each witness weghifyt
to.” The Court agrees with Defgdant to an extent: this is a step too far.
Providing a complete answer to this interrogatory would be impossible.
However, defendant’s other objectieithat they could not answer such a
guestion because they have not prepared their witressesonsensida
Defendant provided the names of their witnesses to plaintiffs presumabiysbeca
the defense intends to call these witnesses at trial. Defendant must have some
understanding of their own witnesses’ testimon®therwise, naming them as
witnesses wouldbe both foolish and illogical....[D]efendant is ordetedprovide
a summary of thdikely testimony of each of the ten witnesses it named in its
responsto plaintiffs’ interrogatory/]
Barnes v. District of Columbj&012 WL 3105218, *4 (D.D.C. June 12, 2012) (ECF No. 358).
If the plaintiffs thought the District’'s responses were deficient, subely thought their
responses were no bettefhe plaintiffs did not even attempt a brief summary of the facts to
which each witness would attest. They did not include their two experts, who thegdeavite
testify at trial. SeePls.” Opp’n to Def.’s Mot. to Compé, June 8, 2012, ECF No. 354stead,
they simply referred to the witnesses’ previous affidavits and inteoggeesponses in their

opposition papersld. at Exs. 1, 2.Basically the plaintiffs played a game of discovery chicken,

refusing todetail their witnesses until the Districtiddthe same. However, a party “is not
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justified in providing insufficient answers just because [the other party] didCovad
Communications Co. v. Revonet, |58 F.R.D. 17, 24 (D.D.C. 2009).

The Court understands that the parties may try to gain a competitive adviduntamggn
gamingthe discovery process. Such strategic maneuvers can cause headaches fasdbess
trudge throughmultiple discovery motionsvith no real issues in dispute. The parties drag their
feet until prodded, hoping to gain an upper hand through delay. Plaintiffs had previously filed a
motion to compel on a nearly identical question. Plaintiffs pravadeswers even less detailed
than the defendast and even admit that they are waiting until “the District responds to
plaintiffs’ pending interrogatory.” PIls.” Resp. to Def.’s Fourth Set o€.OProdc. Req..1The
Court reminds plaintiffs thaFederalRule 37 gives the Court “broad discretion to impose
sanctions for discovery violations.Bonds v. District of Columbjé@3 F.3d 801, 807 (D.C. Cir.
1996) (ating National Hockey League v. Metropolitan Hockey Club,,1427 U.S. 638, 6423
(1976) (per curiam))see also D.L. v. District of Columhi274 F.R.D. 32032426 (D.D.C.
2011) (Lamberth, C.J.) (explaining wide discretion of trial courts to impade wariety of
sanctions). This case has been going on for over six years. The plairftifedréo do
something theywanted the Court to demarttde District to do. Discovery, at least for the
liability phase, is nearing the finish line. If the plaintiffs persist in nestfegumming up the
process, sanctions—not a further warningay be appropriate.

The plaintiffs are ordered to provide a narrative response to Interroda&oryhe Court
requires plaintiffs to answer the question in the same maanérwiththe same level of detalil
as theCourt ordered the District. If the plaintiffs have any questions about what the Court
requires, they may look at the Court’s June 12, 2012 Memorandum and Order, in particular the

languageblock-quoted aboveSee Barnes2012 WL 3105218, *4.
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C. Defendant’s Motion to Preclude Plaintiffs from Using Certain Evidence

The District also requestsithin the motion to compel discussed above, that the Court
preclude the plaintiffs from “using their experts’ reports or testimonyaat’'trDef.’s Mem. ISO
its Mot. to Compk5. The District claims that the plaintiffs’ failure “fully to answer Deferttdan
Interrogatory No. 13 and timely supplement their expert reports deptinee District of the
chance to adequately testipl#fs’ experts’ conclusions and prejudices the District’s defense of
this case.”ld. See alsdilliams v. Johnsgri278 F.R.D. 10, 14 (D.D.C. 2011) (“[T]he sanction
is automatic; ‘[|f a party fails to provide information...as required by Rule 26(a) or (e), the party
is not allowed to use that information...to supply evidence...at trial, unless the faiase
substantiallyjustified or harmless.”quoting F.R.C.P. 37(c)(1)). However, ftre reasons
discussedegarding the District's Motion to Strikmfra, the Court does not agree with the
District’s assertiorthat plaintiffs’ experts were “lying in wait to express new opinions at the last
minute.” Def.’s Mem. ISO its Mot. to Compel 5 n.3 (quotiagangelo v. Georgetown Unjv
272 F.R.D. 233, 234 (D.D.C. 2011) The plaintiffs’ experts filed their reportgithin the time
allotted by this Court. Therefore, there is no need to preclude the pafrdifi introducinghis
evidence.Cf. Dormu v. District of Columbiaz95 F. Supp. 2d 7, 28 n.16 (D.D.C. 2011) (denying
motion to strike supplemental expert report when report filed “several mentrsto trial,
leaving defendants with sufficient time to adjust their trial preparation....Amyn ithey do
experience, however, can be minimized by allowing defendants to depose thefekegrso
choose.”) (citingAlbert v. WarneiLambert Co, 2002 WL 745822, *1 (D. Mass. Apr. 24, 2002)
(“[l]n lieu of preclusion, the court will allow [the expgtio supplement his report contingent
upon his being made available for up to four hours of additional direct deposition testimony at

[plaintiff's] expense.)).
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D. Defendant’s Motion to Strike Plaintiffs’ Supplemental Expert Reports

As discussed in Part lll.Asupra the Courthaddirected the plaintiffs to respond to the
District’s Interrogatories 1 and 2 (requesting information about number of ¢eetidas during
the trial period and overdetentions attributable to the 10 p.roftutle). The Court tookhe
somewhat unusual move of ordering the plaintiffs to produce new docimeasponse to the
interrogatories.Barnes 281 F.R.D. at 5556. At that time, the Court expected the answers to
come in the form of supplemental expert repedmating thenumber of overdetentions and
explaining the reasoning behind those numbers. To permit the production of these reports, the
Court reopened discovery until June 11, 2012, ECF No. 345, and ultimately extended the
deadlinevia Minute Order to June 14. Bthe amended deadline, the plaintiffs filed their
amended expert reports answering Interrogatories 1 aBééECF No. 360.

When the District received these reports, insteaditbidrawing their nowmoot Motion
to Compel answers to Interrogatories 1 and 2, it responded with a Motion tq Sirjkde the
Alternative, For Extension of Time and Leave to Designate Rebuttal Ejpetine 29, 2012,
ECF No. 365.The District claims that the “latest expert reports radically alter their anahgis a
vastly increase their estimates of overdetentions in the Trial Periatl¢remacterize the reports
as eleventh hour filings. Def.’s Mem. ISO its Mot. to Strik&.1,The District asks the Court to
strike the amended expert reportdn the alternative, the Districisksthe Court to extend
discovery forat least74 days to allow the District to analyze the new reports and depose Dr.
Kriegler and Mr. Day, the plaintiffs’ experts. The Districk@lrequests leave to designate
potentialrebuttal expes. Id. at 12.

This is another example of the District apparently misunderstanding thissCaoonil 3"

Discovery Opinion In support of its Motion to Strike, the District dismissively states that
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“plaintiffs had already asserted on multiple occasions that answentegrfigatories 1 and 2]
would require not just a supplemental discovery response, but for them to ‘create dochatents t
did not exist’ and consult with their experts.[d. at 3. The language the District quotes,
however,originates from the Courtnot the plaintiffs. In its April 3 Discovery Opinion, the
Court stated, “The Court recognizes that ordering a pantyette a document that doésexist
or to perform analyses it hdsiyet performed is somewhat unusual...[yet] ordering plaintiffs to
createthe requeted information is reasonableBarnes 281 F.R.D. at 5556 (emphasis added).
There can be no undue surprise that this information was coming because it was whattthe Cour
had ordered. Between this Motion to Strike and the premature May 22 Motion to Compel
responses to Interrogatories 1 and 8e#mghat the District failed t@xamineor understand the
Court’s April 3¢ Discovery Opinion The Court urges the District sudythis Court’s previous
orders before filing additional motions.

It also seemghat the District failed t@xamine or understarather orders othis Court.
The District complaia that the expert reports caritiéerally on the last day of discovery,” and
therefore causkundue surprise. Def.’s Mem. ISO its Mo Strke 5. The plaintiffdiled their
expert reports on June 14, 26itthe deadline established by the Courhe defendant seems to
think that the June t4deadline applied tall aspects of the additional discovery, including the
depositions of the experts based on the supplemental expert rdpefts.Mem. ISO its Mot. to
Strike 46, 10-12. The District characterizes the plaintiffs as “lying in wait” and “sandhggg
[the District] with three new expert reportdd. at 11.

If the District had justead the Court’'s orders extending time, it could have refrained

® The District objects to the form of the plaintiffs’ answéef.’'s Mem. 1SO its Mot. t&trike 2
n.3. However, the plaintiffs answered this way because they diected to do so by the Court’s April
3" Discovery Opinion. 281 F.R.D. at 8. The District is not entitled to dictate the form of the
plaintiffs’ response Huthnance v. Districof Columbia 255 F.R.D. 297, 300 (D.D.C. 2008).
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from such dramatic languagend taken a more measured approach.thémr April 23, 2012
Motion for a Nunc Pro Tunc Extension of All Discovery Deadlines, ECF No. 343, the plaintiffs
stated: “Plaintiffs now estimate that it will take until Monday, June 11, 2012 for Mr. Day to
complete his investigation and analysis and to pass them on to Dr. Kriegler, and tBen for
Kriegler to complete his investigation and analysis, and for both to congpidtéinalize their
reports.” Id. at 6. On April 27, 2012, the Court granted plaintiffs’ motion, ordering:
“Specifically, the discovery deadlines in this case are hereby extendetManday, June 11,
2012. Furthermore, the Court shall permit the Dttto depose both Dr. Kriegler and Mr. Day,
at its option.” ECF No. 345. On June 12, 2012, the Court entered a Minute Order “granting
[plaintiffs’] Motion for Extension of Time to produce plaintiffs’ expertspogts.” TheOrder
continued: “Plaintifé are ordered to produce the reports and all related discoverable material no
later than 12:00 AM on Thursday June 14, 2012.” From these filings, it should have been
apparent to the District that it would receive the expertrtefmm the day of the deaut.

The Courtunderstandghat there might have been some ambiguity in its Apfl @rder.
The Court extended “the discovery deadlines in this case...untii Monday, June 11, 2012,
allowed “the District to depose both Ofriegler and Mr. Day, at its option,” but stated that
“[n]o further extensions of discovery will be permitted.” ECF No. 345. By this, the Gmant
that the Districtcould depose the experts, at dgtion, after it received theeports. These
depositions need not occur before Jutigakthe Court considered éhleave to take depositions
an additional extension of discovery, beyomghich “[nJo further extensions....[would] be
permitted.” Id. When the District received the reports on June 14, rather than asking the Court

to clarify its April 27" Orderto determinavhen and whether it could depose plaintiffs’ exp@rts,

® Although no Federal Rule of Civil Procedure specifically governs itmetfor clarification,”
these motions are generally recognized and allowed by federal c@aesU.S. v. Phillip Morris USA
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it cranked the dialip to eleven and filed a Motion to Strike.

The District claims that the supplemental reports depart so dramatically frometeugs
reports that te Court cannot consider them mere update$ must strike them. Def.’s Mem.
ISO its Mot. to Strike 6. The District relies Mineba v. Papst231 F.R.D. 3t 6, wherein the
Court struck anamendedexpert report where “[tjhe hare of the secondisclosure [wasko
substantially different from the first that it [felidr outside any reasonable notion of correcting
an incomplete or inaccurate reportMineba concernedan attempt by a party to amend their
expert reporduringtrial. Id. The Mineba opinion sta¢sthat “[tlhe purpose of Rule 26(a)(2)
[governing timing of expert disclosures] is to prevent unfair surprisiadt’ I1d. at 5-6.
Although this Court wants to finish discovery and proceed to trial as soon as passiadenot
yet sé¢ a trial date. Another case relied on by the Dist@les v. Perry 217 F.R.D. 1, 4
(D.D.C. 2003), concerns an attempt by an expert to supplement his report after the close of
discovery’ In the presentase, plaintiffs filed their reports during théndow of additional
discovery set aside for this purpos&he supplemental reports were filed “as ordered by the
court,” F.R.C.P. 26(e)(1)(B)y its April 3 Discovery Opinion directing plaintiffsto create
documentgesponsive to Interrogatories 1da@. Barnes 281 F.R.D. at 5556. The plaintiffs
filed Errata to the Second Supplemental Expert Report, ECF Ne3,36@orrect an incopiete

or incorrect prior report, per Ruis(e)(1)(A).

Inc., 793 F. Supp. 2d 164, 16 (D.D.C. 2011) (explaining motions for clarification). “The general
purpose of” a classic “motion for clarification is to explain or clardynsthing ambiguous or vaguel[.]”
Resolution Trust Corp. v. KPMG Peat Marwick, ef 8093 WL 211555, *2 (E.D. Pa. June 8, 1993).

" A third case relied on by the Distrid,S. ex rel. Purcell v. MWI Corp824 F. Supp. 2d 12, 19
(D.D.C. 2011) did not concern the filing of supplemental expert repdrather, “the defendant failed to
disclose two ofits witnesses”at all during discovery, and for that reason t@eurt granted “the
government’s motion to strike those witnesses’ declarationd.”at 2. While this opinion contains
strong passages that sougmbd for the District, theacts aredissimilar Here the plaintiffs submitted
supplemental reporsswritten by experts whom have already been disclegmasuant to a Court order.
This isvery different from springingwo entirely new witnessam a party
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Motions to strike are strongly disfavored, and the decision of whether to strikepalt
of a pleading or attachment thereto rests within the sound discretion Gbthe See supra
Part.ll.B. (collecting cases)As detailedin Part II.D infra, while the Court conekes that the
supplemental reportre differenfrom the prior reports, the Court does not see the changes as so
dramatic and prejudicial to the District as to warrant striking the repdkteen considering
strong sanctions a Court must consider &tgst options. Bonds 93 F.3d at 808. To the extent
the supplemental reports introduce new issues, the Court can minimize any prequdnee t
District through less severe meand. parts of the plaintiffs’ new reports contain irrelevant
information, the Court may consider narrower motions to strike bmine directed atemoving
only the irrelevant passagedoreover, #owing the District to depose the plaintiffs’ experts
ensures the District a fair opportunity to respond to the plaintiffs’ reports.

The Rules require that parties disclose their expert reports “at the times are in th
sequence that the Court orders.” F.R.C.P. 26(a)(2)(D). That is what the plaintfff®diguant
to the Court’s April 8 DiscoveryOpinion and subsequent extensions fime, the plaintiffs
filed supplemental expert reports answering defendant’s Interrogaforéesl 2. The Court
reopened discovery for this purpose and the plaintiffs filed those reports within itiotvwy
Since the plaintiffs followed the ColUstoder and timely filed their supplemental expert reports,

the Court will not strike them.

® The plaintiffs supplemented their expert reports under Rule 26(e)(1)(B), putsuhis Court’s
April 3" Discovery Opinion and subsequent extension orders. Therefore, the Court does not need to
consider the requirements of Rule 26(e)(1)(A), which sGmerts have reachorenarrowly. See Keener
181 F.R.D. at 640 (limiting supplemation under 26(e)(1)(A) to “correcting inaccuracies, or filling the
interstices of an incomplete report based upon information that wavaitable at the time of the fil
disclosure.”). In the course of preparing these supplemental repoetplaintiffsrevisited and revised an
earlier report and filed errata thereto. The plaintiffs did noisitethe earlier reporsua spontebut
discovered the inaccuracies asytiprepared the reports ordered by this Court. Therefore, this Court finds
that this errata filing was proper under Rule 26(e)(1)(A), as thetiffiaitiearn[ed] that in some material
respect the [earlier] disclosure or response [was] incompleteardéct” and the Court believes that the
plaintiffs provided corrections in a timely manner after learninp@ineed for them.
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E. Defendant’s Motion to Extend and Grant Leave to Designate Rebuttal Expest

This Court has noted that it would give the District an opportunity to depose plaintiffs’
experts Dr. Krieger and Mr. Day after the District recdithee supplemental expert reporiSee
Order, Apr. 17, 2012, ECF No. 345 (“[T]he Court shall permit the District to depose both Dr.
Kriegler and Mr. Day, at its optid). Now that the plaintiffshave submitted their expert
reports, the Court will reopen discovery for the limited purpose of allowing #$teddito depose
plaintiffs’ experts. The Court does not believe it needs to reopen discovery for the fdhyst
requested by the Distriét.SeeDef.’'s Mem. ISO its Mot. to Strike 12The District has had the
expert reports for almost three months aadreviewed them when drafting its Motion to Strike
and Reply in support thereto. Therefore, the Court will reopen discovery for 28 ddys $ote
purpose of allowing the District to depose Dr. Kriegler and Mr. Dayssunesrelating to the
expert reports they filed on June 14, 2042d other matters as allowed by the poaders of
this Court:°

The Court will notreopen discovery to allowhe District to designate rebuttal experts.
While the Rules allow a party to designate a rebuttal expert within 30 dagc@bing an
opposing party’s expert disclosure, F.R.C.P. 26(A)(2)(d)(ii), there is no sepadeatenferringa
right to designa a rebuttal expert upon receiving a supplemental or amended report from a
previouslydisclosed expertThe Courtcould reopendiscovery andyrant leavaupon a showing
of good causeas germitted by Federal Rule 16(b) and Local Rule 16Mdistrict court has

considerable discretion in handling discovery and expert withe§ss Food Lion104 F.3d at

°In a bold move, the District states it needs “at the veagt]e60 days to analyze” the
supplemental reports. Def.’s Mem. IS Mot. to Strike 12. To put this in contexthis istwice the
length that Rule 26(A)(2)(d)(ii) would allow the District to designatelauttalexpertafter receiving an
initial expert disclosure.

0 For example, in its April "8 DiscoveryOpinion, the Court clarified the permissible scope of the
District’'s deposition of Dr. KrieglerBarnes 281 F.R.D. at 57The parties are urged to review the prior
orders of this Court before filing any additional motions to compel or motiorsdtecive orders.
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1012; F.R.C.P. 26(a)(2)(C).

The deadline for discoverysave for the allowance to depose plaintiffs’ expetas
passed.The Court agreesith the plaintiffs that this requestlls under Rule 16(b}-not Rule
6(b)—because it asks to modify the discovery deadlines contained in a scheduling Seéder.
Barnes 278 F.R.D. at 18 (establishing trial plaMyrdal, 2007 WL 1655875, *2 (applying
16(b) to request to change discovery deadlink®tcury Ins, 2007 WL 1589495, *6 Filing an
expert disclosure or a supplement thereto after the close of discovery réepwesf the Court
pursuant tgF.R.C.P.] 16(b)). Therefore, theDistrict's reques requires ashowng thatgood
causeexists to reopen and extend discovery, and the Ruleslggv@ourt considerable discretion
in deciding whether to grant that requeSeeMyrdal, 2007 WL 1655875, *2.

There is no good cause where the District passedeveral opportunities to timely
designate a rebuttal expeidee Johnson975 F.2dat 609 (“Rule 16(b)s ‘good cause’ standard
primarily considers the diligence of the party seeking the amendmentDh March 6,2010,
the District received Mr. Day’s first report on his review of inmate jacke®ef.’s Reply I1SO
its Mot. to Strike 2, Aug. 15, 2012, ECF No. 381. The District did not then designate a rebuttal
expert. On November 15, 2010, Dr. Kriegler released hg& @xpert report, estimating
overdetentions based on a stratified random sample of inmate jackets provided by Mid.Day
at 2-3. The District did not then designate a rebuttal expert. On December 2, 2010, §lerKrie
revised the numbers in his first expert repoid. at 3. The District did not then designate a

rebuttal expert.On December 13, 2010, Mr. Day filed a supplemental report based on additional

' An “inmate jacket” is a term referring to the inmate’s physical file, which inelirfermation
about the inmate’s term of sentence and time of release. The District also redirgairlectronic
database of inmate information, known as CI#S,” that was supposed to compile the information
contained in the jackets. Starting in January 2007, the Districtnbsgatematically tracking
overdetentions through the production of Discrepancy Reports. The Districtotiiproduce these
DiscrepancyReports to theCourt until June 2011. For a more thorough discussion of how the District
and plaintiffs determined and tracked overdetentionsBaeges 793 F. Supp. 2d at 265-72.
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reviews of jackets.ld. at 4. The District did not then designate a rebuttal expert. Aadewy |
Dr. Kriegler again revised his first report based on Mr. Day’s new repart.The District did

not then designate a rebuttal expert. On December 7, 2011, the Court reopened lioatesiydis
until April 6, 2012 on February 14, 2012 Dr. Kriegler filed his Second Supplemental Rddort.

at 45. The District did not then designate a rebuttal experom April 3, 2012 onwards, the
Court extendedliscovery, eventually setting the deadline for plaintiffs’ supplemental exper
reports for June 14, 2012d. at 5. The District did not then designate a rebuttal expert. At no
time, in the almost two years since receiving the fregtort did the District feel the need to
designate a rebuttal expert. It is only now, after all the extended dedwwvepassed and the
Court has stated that “[n]o further extensions of discovery will be permit@dé&r, Apr. 27,
2012, ECF No. 345, that the District decidemight needan expert witness to rebut Mr. Day
and Dr. Kriegler’s reports.

If the plaintiffs submitted reports vastly diffemefrom their original reportsthen the
District might need anoth@pportunity to designate a rebuttal expert. Therefore, the Court must
examinethe supplemental reports and detemiow they differ from the original repts. First,
bear in mind that the plaintiffs created the supplemental sepotthe direction of the Court.
After summary judgment, only a subset of the facts remained in dispute. The-Gouhe
plaintiffs could respond to interrogatoripssed bytie Districtk—asked the plaintiffs to revise
their data to focus only on theverdetentions in disputeBarnes 281 F.R.D.at 5556. The
Court understood that this might require additional analysis on the behalf of the glaintiff
experts, and communicated as much in its ApfiD&scovery Opinion.ld. The District should
have known such analysis was forthcomisg it cannotclaim shockwhen plaintiffs produced

what they weresked to produce.
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The District claims that the sugphenal reports represerian entirely newanalysis—
independent of both methodologies used in Dr. Kriegléf'&R&port” and estimata number of
overetentions during thdrial Period “almost one third greater than Dr. Kriegler's previous
estimate.” Def’s Mem. ISO its Mot. to Strik&8-4 (original formatting omitted). In particular,
the District claims that Dr. Kriegler's Third Supplemental Repes#s different data sources (the
District’s DiscrepancyReports instead of statistically samplgdket datg, employs different
statistical methods (simple random sampling instead of stratified random sampichgpraes
to different results (estimating 1,543 overdetentions instead of 1,180t 6-7. The District
claims that Mr. Day’s June freport differs from his previous report because it “involves the
review of entries from a ‘Review Spreadsheet’ created by Dr. Krieghen the District's
Release Discrepancy Database” instead of “reviewing [a] random, statissielbted
assortment of inmate gkets.” Id. at 8. The District claims that Dr. Kriegler's Errata to his
Second Report simply revises the numbers upwards without any “justification ®r thi
correction.” Id. at 9.

The plaintiffs respond that these changes were justified and, in any évert require
the District to designate a rebuttal expélrhe plaintiffs state that their reports were not prepared
on a whim, but pursuant to Court order. PIs.” Opp’n to Def.’s Mot. to Strik&716Aug. 8,
2012, ECF No. 378. They mention that after the plaintiffs told the Court and the District tha
they anticipated the need to do additional analysis, “the District’'s only respons® \&ak for
leave to depose Mr. Day...[and] Dr. Kriegler upon receipt of their supplemental répioktsit
19. The plaintiffs contend that Mr. Day had previously analyzed the District Audlys\a
which is “virtually identical in design and content to the Release DiscrgpBatabase”

analyzel in Mr. Day’s June 2012 reportld. at 20. The District did not produce its Discrepancy
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Reportsto the Courtuntil June 2011.Barnes 793 F. Supp. 2d at 270The change in data
sources, plaintiffs allege, reflecteewly produceddata that allowsplaintiffs to separate out
overdetentions attributable to the 10 pm effitrule more accuratelyout Mr. Day did not change
how he reviewed the data. PIs.” Opp’n to Def.’s Mot. to Stke32. The plaintiffs explain in
detail the reasons why Dr. Krieglerifsed from a stratified random sample in his Second Report
to a simple random sample in his Third Rep@®ee id. ad3-45. Regardless of the particulars
of why they made the change, plaintiffs state:

The District does not state why adding a simpledom sample of a stratified

random sample instead of a stratified random sample...makes the analysis so

novel that it requires an expert to understand it where before the District did not

designate an expert. Arguably, if the type of statistical analggd in the Third

Supplemental Report were more complicated than the type of analysis used in the

Original Report and Second Supplemental Reporty thes might support the

District’s claim to need an expert now where it did not before. But the opposite

true—a statistical analysis using a stratified random sampling design is much

more complex than one using a simple random sample][.]
Id. at 42—43. This is perhaps the plaintiffs’ most compelling argument.

In essencethe District’s argument is that tlseipplemental expert reports and errata are
different.  Stratified random sampling is differeffom simple random samplingthe
Discrepancy Reports adifferent fromjackets; 1180is different from 1,543.What the District
fails to explain, however, is how these differencglateto its requestto potentially designate
rebuttal exped From itsprevious inaction, the Court assumes that the District was perfectly
fine going into trial without a rebuttakpert when Dr. Kriegler'seportused stratified random
sampling. The Districtdoesnot explainhowthe differenceghangehe game—how the methods
and data sources usark differensuch thathe District did not needr@buttalexpertbefore but

may reed one now It does not explain why the District feltabuld adequately rebut, without an

expert, Dr. Kriegler's Second Supplemental Report,nawt would be unduly prejudiced if the
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Court does not allowt to designate raexpert. The District passedn multiple opportunities to
designate a rebuttal experRule 16(b) requires a showing of good cause before the Court will
alter the scheduling order. The Court finds no such good cause exists, and theHastniot
convinced it otherwise.

If the District sees a problem with methods and data sources used in the sumlement
reports, it can address them durirtg depositions of Mr. Day and Dr. Kriegler. If the
supplemental reports contain new, irrelevant information such as “producing expeshsmni
a range ofother topics, extending even to the idiosyncrasies of various empleysav
techniques in the DOC Records Office,” Def.’s Md80 its Mot. to Strike 12, then the solution
would be targeted motions limine or motions to strike. The solution is not to strike the whole
report or allow the District to appoint an unnecessary expert to rebut irrelefcantation.

Judge Facciola, when faced with a similar set of facts, came to a rel@ssolation. In
Hubbard v. Potter 247 F.R.D. 27, 31 (D.D.C. 2008), the defendant received a supplemental
report from plaintiffs’ expert. In response, the defendant sought leave to desighattal
witnesses, claiming that he “would be prejudiced if not permitted to respond totiffdai
expert’s] conclusions in his second reportd. Judge Facciola decided:

Unfortunately for defendant, this argument comes too lagenoted by plaintiffs,

pursuant to the scheduling order...all expert designations were due on or before

March 3, 2006, with rebuttal designations due on or before March 31, Z406.

that point in time, defendant chose not to designate an expert wititeakso

chose not to designate a rebuttal expert witn€ss September 8, 2006, however,

when plaintiffs expert filed hissupplemental report, defendant moved to strike,

limit, or exclude the report on the grounds that it exceeded the subject matter of

the first report. In denying defendant's motion, the Court fashioned a practical

solution to address defendantconcerns byallowing defendant to take a

supplemental deposition of plaintiffexpert. Defendant has thus had ample

opportunity to address the issues raised by plaintdgbgerts supplemental

report. Defendant has identified no reason why the court should aléfendant

to change its mind at this late date, when defendant was clearly given ample
opportunity to 1) designate an expert witness, 2) designate a rebuttal expert, and
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3) depose plaintiffs expert on not one but two occasions, following the
submission of both of plaintiff@xperts reports.

Id. The fats in this case are similar. The District, after receiving the plaintiffs’ preexpert
reports, did not designate their own expert. When this Court reopened dissovggintiffs
couldcreatereports to answer Interrogatories 1 and 2, the District didewkieave to designate
experts And in this caseanstead of granting the District's motion to strieleave to designate
rebuttal expertsthe Court will fashiorf] a practical solutiond address defendant’s concerns by
allowing defendantto take a..deposition” of plaintiffs’ experts? Id. Recognizing Judge
Facciola’s wisdom and expertise resolving discovery disputes, this Court is oori@ili@wing
his lead. See also Dormu795 F. Supp. 2d at 28 n.16 (denying motion to strike supplemental
expert report and allowing deposition of expert to minimize any harm or prejutheeher,
2002 WL 745822, *1 (allowing additional deposition of expert in lieu of precluding
supplemental expert reghn

At this stage,the Court will allow the District the opportunity to depose plaintiffs’
experts, but nothing more. The Court does nottfesithe changes reflected in the plaintiffs’
supplementateportsprovide good cause to amend the scheduling order to allodetignation
of rebuttal exped, where the District had previously passed on several opportunities to so
designate Nevertheless, this does not foreclose the District’s ability to desigratttaleexperts
in the future if the plaintiffscontinue to supplement and amend their expert repofst
example, ifin response to the discovecpmpelledin the following section, plaintiffs file new
amended expert reportthe Court might then considevhether leave to designate rebuttal

expertds warranted

2 This Court feels that it has already fashioned this solution, and thatlitlready given the
District leave to “depose both Dr. Kriegler and Mr. Day, at jisom” after receipt of their supplemental
reports. Order, Apr. 27, 2012, ECF No. 345. Nevertheless, the Court will “refashiosdltitien and
formally reopen discovery to allow for the depositions of Dr. Kriegler andOdy.
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F. Plaintiff's Motion to Compel Production of the Release Discrepancy Dabase

Finally, the Court considers the plaintiffs’ June 26, 2012 Motion to Compel the
Production of the Releag#iscrepancyDatabase. ECRo. 362. Plaintiffs’ had originally filed a
similar Motion to Compel before the end of discovery. Nommsent Mot. to Compel Prodc. of
the Release Discrepancy Database, June 11, 2012, ECF No. 356. However, this rrextitm fai
include the required certificatiothat the plaintiffs met and conferredthwvthe District prior to
filing. See F.R.C.P. 37(a)(1). fer so conferring,the plaintiffs filed the present motion to
supersedéhe previous defectivenotion. SeePlIs.” Mot. to Compel 1; Def.’s Opp’n to Pls.’ dil
to Compel 3, July, 12, 2012, ECF No. 369.

In their ReStated Motion to Compel, the plaintiffs argue that they have not received all
the dataand documentthey reqiested from the DistrictSeePls.” Mot. to Compel 34. A short
history of how the District and plaintiffs have tracked overdetentions will bduhelgarly in
the original class periedfrom approximately 2005 to 2064#he District had no organized way
to track inmate overdetentions. The data for this period primarily came frorpsesabf
inmates’ physical files (commonly referred to as “jackets”) and the D@&ta management
system called the Jail and Community Corrections System (“JACCSSge Barnes793 F.
Supp. 2d at 265—-70To estimate overdetentions occurring duriinig early griod, the plaintiffs’
experts used a combination of the JACCS data and a stratified rasataple of physical
jackets Id. at 276-71. Since the District had no competing data the Court could credit, the
Court deemed plaintiffsfacts for this early p&d uncatested, and granted plaintifssimmary
judgment as to the District’s liability for overdetentions that occurred Beptember 1, 2005 to
December 31, 2004d. at 280.

Beginning in January 2007, the District finally began tracking overdetenin a
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systematic way. The DOC began producing “Discrepancy Reports” listidyidual
overdetentions by month and noting the reasons for the overdetentions. The Distrd&doro
these reportso the plaintiffsfollowing a June 2011 hearing before this Coud. at 270. For
the purposes of these reports, the DOC defaetioverdetention” as'anyone released after
11:59 p.m. on the day they are ordered released, or alternatively, situations veherel tof
sentence calculation was computed incorrectly.” Souverain Betiine 7, 2011, ECF No. 301
2. The DOC prepares these reports by runmirgguery in theJACCS database to generate a
“ Crystal Report, which identifies the inmates who have bgmtentially overdetained. The
institutional file of each inmate on this list is then reviewed by hand and a nosagiotered into
Lotus Notes ado whether the inmate was ow#etained or not.” Id. at 12 (emphasis in
original). This Court credited thegaiscrepancyReports and found that they created a contested
issue of material fact, precluding an award of summary judgment to eideerBarnes 793 F.
Supp. 2d at 292-93.

After the Court resolved the cres®sotions for summary judgment, the District’s liability
for overdetentions-not attributake to the 10 p.m. ceoff rule—that occurred between Janyar
1, 2007 and February 25, 2008 remained in dispB&e Barnes278 F.R.D. at 17. The Court
refers to this period, from January 2007 to February 2008, as the “disputed” or ‘@Gniad.P
See id. Following this narrowing of the issues, the Court opened a windoVinafed fact and
expertdiscovery ago liability” permitting “[o] nly such discovery as will assist the parties in
determining how many overdetentions occurred from January 1, 2007 to February 25,1a008
at 23. The Courstated that “[n]Jo discovery on ‘process’ and relassties shall be permitted.”
Id. The Court reaffirmed and clarified the limited scope of additional discovety salhsequent

April 3" Discovery Opinion.See Barne281 F.R.D. at 55-57.
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Plaintiffs claim that the District has wrongfully withheld sowfethe underlying data the
DOC used to create its Release Discrepancy Reports. As noted above,dfhie &epthe result
of District employees analyzingnd compilinginmate data. Plaintiffs refer to this underlying
data as the “Release Discrepancydbate,” and they claim they only received one version of
it—what the plaintiffs call “Beta.” Plaintiffs seek, among other documents, tire &elease
Discrepancy Databasewhat the plaintiffs call “Alpha.” SeePlIs.” Mot. to Compel 43. They
also seeklte query the DOC used @malyze inmate data and generate the Crystal Reports and
Release Discrepancy DatabaseePls.” Reply ISO its Mot. to Compel-B, July 25, 2012, ECF
No. 373. The District counters that “plaintiffs have all the data ttesnanded, including all the
underlying JACCS data used to generate the Release Discrepancy Database,” dmdttfiat p
motion is untimely Def.’s Opp’n to PIs.” Mot. to Compel 8, 9-11, July 12, 2012, ECF No. 369.

1. Timeliness of Plaintiffs Motion to Compel

The latenessf plaintiffs’ motion concerns the Court. The plaintiffs filed this motion on
June 25, 2012-eleven days after the close of discovery, a deadline that had been extended
multiple times to accommodate the plaintiffSeeECF docket entrie828, 339, 343, 345, 355
Minute Order, Apr. 23, 2012 (granting plaintiffs’ Motion for Extension of Time, ECF No. 339);
Minute Order, June 12, 2012 (granting plaintiff’'s Motion for Extension of Time, ECF No. 355).
Based on this untimelinesie Courtmight be justified in denying plaintiffs’ motion to compel.
SeeDag Enterprises, Inc. v. Exxon Mobil Cor226 F.R.D. 95, 104D.D.C. 2005) (ordering
protective order against untimely discovery filing).heTDistrict cites dong list of casego
support its position that this Court could deny plaintiffs’ motion simply becauwsasifiled after
the close of discoverySeeDef.’s Opp’n to PIs.” Mot. to Compel Q1 (citing, e.g, Klugel v.

Clough 252 F.R.D. 53, 55%6 (D.D.C. 2008) (motion to compel coming two months after close

30



of discovery denied as untimel\hpong v. Howard Uniy.561 F. Supp. 2d 85, 91 (D.D.C. 2008)
(denying motion where plaintiff obtained allegedly incomplete document producver three
years prior to the filing of hisotion.”)). However, ifcourts should dengll motions to compel
filed after the close of discovery, that would be the rule; it is not Gb. JinksUmstead v.
England 227 F.R.D. 143, 153 (D.D.C. 2005) (allowing untimely discovery notices to stand).

At the end ofits paragrapharguing thatthis Court should deny plaintiffs’ motion as
untimely, the District includednecitation to contrary authority. Def.’s Opp’n to PI8ot. to
Compel 1611. This Court recognizes the caseurie v. MAPMG, 262 F.R.D. 29 (D.D.C.
2009) (Lamberth, C.J.)—as its own. In that opinion, this Court stated:

Although [defendanttontends thafplaintiff]’s motion to compel is untimely, it

cites no authority for its position that a motion to compel filed outside the

discovery period is untimely per seindeed, to the contrary, courts routinely

consider motions related to discovery, even though they are filed outside the

discovery period, especially where the time of fiing of such a motion is

attributable, as it is here, to tharpes attempted settlement of the discovery

dispute. See, e.g., McFadden v. Ballard, Spahr, Andrews, & Ingersoll, RUB

F.R.D. 1, 11 (D.D.C2007) (noting that the federal rules contain no provision

regarding the time of filing for a motion to com@eld suggesting that a per se

rule would create perverse incentives in discovery).
262 F.R.D. at 31. This Court believes its discretion to manage its docket and oveesrylisc
cuts both ways. While the Court is perfectly justified in denying an ehtimotion ifit comes
too late(seeDag, 226 F.R.D. at 104), it may also exercise its discretiopetonit motions to
compel coming after the close of discoveryinksUmstead 227 F.R.D. at 153l urie, 262
F.R.D. at 31. Théme of thefiling does not end the inquiry.

CertainlyCourtsmight be less willing tagrant a discovery motiofiled after a scheduling
order’s discovery deadline has passelden the discovery deadlinbave been extended several

times over. Cf., Lurie v. MAPMG, 589 F. Supp. 2d (D.D.C. 2008) (Lamberth,(X3iven their

heavy case loads, district courts require the effective case manageaiemqiréwided by Rule
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16. Therefore, after the deadlines provided by a scheduling order have passed, the good caus
standard must be satisfied to justify leave to amend the pleadings.”) (qiMziurgson Rug

Corp. v. Parvizian535 F.3d 295, 298 (4th Cir. 2008Jphnson975 F.2d at 610 (“A scheduling

order ‘is not a frivolous piece of paper, idly entered, which can be cdyalisregarded without
peril.’...[Dlisregard of the order would undermine the court’s ability to control itketoc
disrupt the agreedpon course of litigation, and reward the indolent and the cavalier.”) (quoting
Gestener Corp v. Case Equip. Cb08 F.R.D. 138, 141 (D. Me. 1985)).

On the other hand, since there is no ruleat a motion to compel filed outside the
discovery period is untimely per,5d._urie, 262 F.R.D. at 31, plaintiffs do not have to meet the
requirements of Federal Rule 16(b) and Local Ruld 1&.file a motion to compel. After all,
they are not seeking an amendment to the scheduling order to reopen discoverygthey ar
demanding the production of documents pursuant to requests served during the discovery period.
Plaintiffs’ are not asking fotnew” discovery—they are asking for discovery they should have
already receivedTherefore, while the “good cause” and “diligence” requirements of 16(b) may
be helpfulin determiningwhether plaintiffs’ Motion to Compel comes too late, they do not
contrd. That said, the parties do not have free reign to file discovery madtowgs after
discovery has closed, without any justification for the delay.

This Court feels that it has been very generous in extending discovaity warning the
parties that-at some point—discoverymust end. See e.g, Order, Apr. 27, 2012, ECF No. 345
(extending discovery but stating, “No further extensions of discovery will be itpealti).
However, unless there would be some undegudice to the partiedt is for the Courto decide
when this generosity runs out. Beale v. District of Columbja545 F. Supp. 2d 8, 136

(D.D.C. 2008), the plaintiffs contended that the Judge Kay “bound himself to the deddline
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the defendant’s expert reports and the close of discoveegause he wrote [in an earlier
Order]: ‘“There will be no further extensions of discovery.” Judge Urbina eloquasthonded:

The plaintiffs forget a fundamental rule of litigation: the court's discretionary

pronouncements are for it—not the parties—to enforce. A judge does not bind his

own broad discretion when he runs a tight ship. And if, in furtherance of case

management, a judge occasionally betrays the fact that his bark is scariesthan hi

bite, that is not a grievance on which a losing pargnigtled to rest a reversal.

545 F. Supp. 2d at 16 (citations omitted). This Court truly wishes, in the spirit of its2&pril
2012 Order, ECF No. 345, that discovery for the liability phase would be finished by now.
However, the Court findseasornto partially grantplaintiffs’ Motion to Compel, despite the fact
that it was filed after the close of fact discovery.

The plaintiffs filed their motion less than two weeks after the close of additional
discovery. The cases cited by thetbes, Def.’s Op’n to Pls.” Mot. to Compel 10, deal with
significantlylonger delays.See Klugel252 F.R.D. at 55-56 (motion to compel filed two months
after close of discovery).ong 561 F. Supp. 2d at 91 (motion filed over three years after
plaintiff received allegedly incomplete document productiddyntrust Bank v. Blue Water
Fiber, LP, 210 F.R.D. 196, 26202 (E.D. Mich. 2002) (motion filed 18 months after discovery
closed); Tim W. Koerner & Assocs., Inc492 F. Supp. 294, 298 (S.D. Tex. 1980) (motion filed
nine months after plaintiff received allegedly defective productio8jnce “@urts routinely
consicer motions related to discoverygYyen though they are filed outside the discovery pgriod
Lurie, 262 F.R.D. at 31, this Court finds that an eleven day delay does not necessarily disqualify
plaintiffs’ motion.

2. Substantive Merits of Plaintiffs’ Motion to Compel

The timeliness of plaintiffs’ motion will play a factor, but notntwl, the Court’s

disposition of plaintiffs’ Motion to Compel. Therefore, the Court will consider thetautdge
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merits of plainiffs’ requests irgreaterdetail.

Plaintiffs claim the information they seek relates to three previous documeestequ
Plaintiffs’ Eighth Document Requests sought “[a] Release ProcessitgnsiZata Production to
include data from all fields and all tables for inmates released on ofeftéember 1, 2005” and
“all writings or documents related to any Lotus Notes system used in the commitriegniode
or release of inmates from any DOC facility including datautted into the system since 2005
and all writings or documents related to show how the system was created ontemedior
operated.” SeeDef.’s Resp. to PIs.” Eighth Doc. Req. 4, 8, Mar. 29, 2010, ECF No4366
(original formatting omitted). In the Document Requests Seriadthe Deposition Notice of
Shirley Simmons, plaintiffs requested “fa} other reports or writings generated by or tioe
District of Columbia regarding late releases and erroneous releaSeeDef.’s Resp. to PIs.’
Doc. Req. Served in Dep. Notice of Shirley Simmons 8, March 23), HQF No. 366. The
District argues thait produced everything responsive to these requests, subjecbtmections
limiting production to the class periodnd in any eventplaintiffs’ requests come years after
they should have realized the production was incompl&eeDef.’s Opp’n to PIs.” Mot. to
Compel 4-11.

After ruling on summary judgment, ti@ourt ordered the parties to focus their remaining
discovery efforts on the “disputed” or “Trial PeriddBarnes 278 F.R.D. at 17. Despite this,
plaintiffs seek discovery beyond the Trial Period, including “the entire Relemseepancy
Database fortte class period to date.” Pls.” Mot. to Compel 1. The document requests plaintiffs
claim coverthis all predate this Court’'s summary judgment rulingcompareld. at 16-13

(listing three document requestsjith Barnes 793 F. Supp. 2d at 2993 (June 2, 2011).
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Plaintiffs’ Eighth Document Requests, quoggpra came before March 29, 201D.SeeDef.’s

Resp to PIs.” Eighth Doc. Req. 10. Plaintiffs’ Document Request Served in Deposition Notice
of Shirley Simmons, quoteslpra came before March 23, 20. SeeDef.’s Resp. to PIs.’ Doc.
Req. Served in Dep. Notice of Shirley Simmons 10. When the Court restricted all atlditiona
discovery to the “Trial Period,” it stated that “[d]iscovery beyond this narr@weisvould
needlessly prolong this litigatiorsince plaintiffs had ample opportunity to probe such issues
prior to the close of liabilijphase discovery.’278 F.R.D. at 1819. The Court finds no reason

to reopen discovery beyond the disputed period. To the extent the Court grants any part of
plaintiffs’ Motion to Compel, such production shall be limited to documents relating to alleged
overdetentions occurring from January 1, 2007 to February 25, 2008any documents or
writings that would aid plaintiffs in interpreting data from that perio@iei such writings were
created outside of the Trial Period).

i. Plaintiffs’ Request for the Entire Release Discrepancy Database for the
Class Period and All Documents Needed to Interpret the Data

First, the plaintiffs ask the Court to compel the Distrecptoduce:
the entire Release Discrepancy Database for the class period to date in native
format or in an excel spreadsheet, as well as all documents needed to interpret th
data in the database, such as the names of the fields, both the programmer names
and the data entry field names, and to produce all writings on how the database
was created and how it has been used by the District.
Pls.” Mot. to Compel £2. As noted above, the Court will not permit any produdbeyond the
Trial Period. Therefore, plaintiffs are not entitled to production of ‘dmtire Release

Discrepancy Database” regardlesf whether this information is responsive to an earlier

document request. The time for that discovery has long since pasddtie Court and parties

3 The plaintiffs attached, as the exhibits to their Motion to Compel, te&i@is responses to
their document requesinstead of the original requestSeePIs.” Sealed Exs., July 2, 2012, ECF Nos.
366-1-10. The District's responses are datadd logic dictates that the plaintiffs could not serve
requests before the date the District responded.
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have shifted their focus to the Trial Period. In the next section, the Courlesnsaihether the
plaintiffs are entitled to the complete Release Discrepancy Database as it relakes to t
overdetentions that occurred during th&lTPeriod*

The party filing a motion to compel ithe burden of showing that the production they
received is incomplete or inadequatéqual Rights Ctr 246 F.R.D. at 32.There is a showing
that the District withheld the query DOC usedatmalyze inmate data and generate the Crystal
Reportsand Release Discrepancy Datab®s&eePls.” Mot. to Compel 58; Pls.’ Reply ISO its
Mot. to Compel 4. The “query” refers to the search algorithm the DOdh againstinmate
datato identify potential overdeigions. In essence, it is a set of software commands created by
the District to help createthe Discrepancy Reports. As such, it is “electronically stored
information” that counts as a “writing” under Federal Rule R4{6A). The Court also agrees
with plaintiffs that the query is a “writing generated by or for the governmenthef t
District...regarding late releases or erroneous releases” relating to “dosumeeded to
interpret the data in the databaseSeePlIs.” Reply ISO its Mot. to Compel 3. Thguery is
clearly relevant to the case. In order for the plaintiffs to understalhd the District's
Discrepancy Reports, they need to have all the underlying data and indororahow the DOC

prepared the Reports. The query the DOC used is a kpimee of this—it selected which

4 Although the Courseparates the plaintiffs’ motion into two “requests,” thisreome overlap
between the two.

!> The District moved for leave to file a surreply, claimingt thaintiffs in their Reply raise for
the first time the issue of whether the District produced the dispusg[du Def.’s Mot. for Leave to
File Surreply, Aug. 2, 2012, ECF No. 376. This Court, noting that “sueeplie generally disfavored,”
denied the District's motion. Memorandum and Order, Sept. 5, 2012, ECF No. 386 (dbiatbsgyv.
LaHood 786 F. Supp. 2d 189, 231 (D.D.C. 2011)). The Coartcedes thaplaintiffs went into far
greater detail about the query in thiReply. SeePls.” Reply ISO its Mot. to Compeld. However, this
was in direct response to the District’'s lengthy discussion of they qudts Opposition. SeeDef.’s
Opp’n to PIs.” Mot. to Compel-8. Thereforejf anyone raised it for the first time, it was the District.
And most importantly, this Court thoroughly reviewed the District's propsseceply before denying
leave. The Court did not see anything that would convtricerule on plaintiffs’ motiordifferently.
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records would be subject to further revie@eeSouverain Decl. 22 (“In order to identify an
overdetention, the DOC runs a “Crystal Report,” which identified the inmates wholesre
potentially overdetained.”); Declof Steve Fezul] 5 July 12, 2012, ECF N&70-3 (“Every
month, a query is run in JACCS to identify potential late releases, and the datadolitaméhe
query is exported (in spreadsheet form) into the Release Discrepancy Pdjali2ecl. of
Reena Chkrabortypassim June 29, 2012, ECF No. 340(discussing use of query in preparing
Discrepancy Reports)The plaintiffs have the right to check the District’'s work and determine
whether the Discrepancy Reports accurately reflect the total number détargions.

Having established that the query is a writing, falls under one of the plaintéfgops
document requests, and is relevant, the Court must determine if there is anyn@a®s compel
its production. If the plaintiffs already received the query the District used, then there iagioth
to compel. Cf. Hubbard 247 FR.D. at29 (“[P]laintiffs fail to account for the possibility that
they may in fact have already received all responsive documents.”). Dishrect seems to
concedein its Opposition and exhibits theretbat the plaintiffs haveot received the query the
DOC usedto prepardts Discrepancy Reports. The District repeatedly argues that “the query
identified [by plaintiffs] isnotthe one usd to generate the Release Discrepancy Datab&se”
e.g, Def.’s Opp’'n to Pls.” Motto Compel 6. What is missiagtellingly—is any claimby the
District that it has already produced the query the DOC did use. Even in tpenposed
Surreply—which theDistrict claimed was necessary to counter the plaintiffs’ “new” allegation in
Reply that the District did not produce the query (Def.’s Mot. for Leave to File@ur2)—the
best the District could argue was that since the plaintiffs hadré&ted” thedisputed query
“based on the information provided by the District” they already have it and théwnms

moot. Def.’s Proposed Surreply 2, Aug. 2, 2012, ECF No-Z37®his does not explain why the
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District never produced the query in the first place, and therefore the plam¢fistheir burden
of showing that the District’s production was incompl&te.

After incompleteness has been establishiby@ burden shifts to the party opposing
production to show that the movant’s requests are burdensome, overly broad, vague, outside the
scope of discovery, or otherwise fall within the limitationsdiscovery in Rule 26(b)(2)(C)
Chubb Integrated Sys. Ltd. v. Nat'l Bank of Washingi@®3 F.R.D. 52, 5560 (D.D.C. 1984).

The plaintiffs should not have to mse engineer the District's quely. It would be much
simpler for the District just to produdé Therefore, the query’s production would not be
“unreasonably cumulative or duplicative” and it could not be “obtained from somesotiree”

than the District “that is more convenient, less burdensome, or less expensive.” F.R.C.P
26(b)(2)(C)(i). Moreover, the District makes no claim thahé burden or expense of the
proposed discovery outweighs its likely benefit.” F.R.C.P. 26(b)(2)(C)(ii)). Tis&i® does

not contendhat the query would be particularly expensive to find or produce. Presumably, the
query is simply a set of instructiortisat the Lotus Notes database prognams against the
inmatedata. The query itself must dwarf in “sizehen compared to the data to which it is
being applied. Furthermore, as a query repeatedly used by the DOC to help geserate it
Discrepancy Reports, it should be easily identifialdased on the District's multiple assertions
that the plaintiffs are cons@das to which query the DOC ragseg e.g, Def.’s Opp’n to PIs

Mot. to Compel 6-8), surely the District knows which query the RI@CGun.

181t is not material to the outcome of this motion that, in a sehseDistrict’s Opposition made
the clearest case that the plaintiffs do not have the query. Aftangetiee briefings, the Court is
convinced that th®istrict failed to dentify or produce something it should have.

" The District also does not get to say, in one plieat the plaintiffs already have the correct
guery because they-oeeated it, Def.’s Proposed Surreply 2, but claim elsewhere that théffgaquery
was not the one used by the DistricdeeDef.’s Opp’n to Pls.” Mot. to Compel 7 (“Plaintiffs simply
assumedhat the overbroad query developed by Lee Gatdaglentify potential overdetentions is the
same one used by the DOC to generate the Release Discrepancy Database. Not so0.”).
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The District restgart of its argument on Federal Rule 26(b)(2)(C)(ii), which provides
that “the court must lim the frequency or extent of discovery otherwise allowed by these
rules...if it determines that...the party seeking discovery has had ample opjyadusbtain the
information by discovery in the action[.]'See alsdDef.’s Opp’n to PIs.” Mot. to Compel 11
(“[P]laintiffs’ motion should be denied pursuant to Fed. R. Civ. P. 26(b)(2)(C)(i))[.This is
where the timeliness of plaintiffs’ motiendiscussed in detail in Part H.1. supra—comes in.
When a partys mation comes late, some courts havealenied mations to compel on
26(b)(2)(C)(ii)) grounds because the party “had ample opportunity to obtain the information
during the fact discovery period, and failed to raise the issue with the Court agiptopriate
time.” Gucci America, Inc. v. Guess?, In¢90 F. Supp. 2d 136, 140-42 (S.D.N.Y. 2011).

The District’'s own Opposition helps explain why the plaintifight not have objected
this incomplete production earkeithe plaintiffs could have beeuander the false impression, for
some time, that thegireadyhad the query the District used. As the District explains:

Plaintiffs...cite the query developed by Lee Gazlay (a former consutta@C)

to identify potential late releases as the source of the “Crystal Reports” which ar

exported on a monthly basi®m JACCS into the Release Discrepancy Database.

But the query identified imot the one used to generate the Release Discrepancy

Database....[T]he query identified by Lee Gazéag discussed in his deposition

has never been identified (by DOC) as the one used by DOC to generate the

Release Discrepancy Database.

Def.’s Opp’n to PIs.” Mot. to Compel 6. What the District doessay is that ithasproduced
the query that DOQIid use, and if the lpintiffs searched the productiainey could have
corrected their mistake Generally,adversaries do not have a duty to actively help the other
side—but the Districtdid havea duty to produce the queryhe District’'s Oppositioralso des

not providea real explanation of why the query was not produced in the first pldmeDistrict

cannotwithhold discoverable informatiomllow plaintiffs falselyto think they alreadyhavethe
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information, andthenclaim the request comes too latece plaintiffs realize they do not have
the correctinformation. Permitting such an approach could incentivize discovery abuses.

The “query” is a writing, the production of which is reasonably calculatecatbtte the
production of relevant evidenceseeF.R.C.P. 34(a)(1)(A); F.R.C.P. 26(b)(1). It should have
been produced pursuant to plaintiffs previous request for “all writings or documikatésl o
show how the system was createfigeDef.’s Resp. to PIs.” Eighth Doc. Req. 8. Its pration
hasbeen again requested by the plaintiffgdtion to compel “all documents needed to interpret
the data in the database” and “all writings on how the database was created anbdsolein
used by the District.” Pls.” Mot. to Competd With the burden of showinghat the Distret’'s
production was incompletaet (see Guantanamera Cigar Co. v. Corporation Habanos, S.A.
263 F.R.D. 1, 7 (D.D.C. 2009) (Lamberth, Q.,Jthe District has not met its burden to show that
the plaintiffs’ request is overbroad, vague, or falls under one of the limitations ef Rul
26(b)(2)(C). SeeChubh 103 F.R.D. at 5960. While theplaintiffs’ request for the query comes
late, that doesat overcome the plaiifts’ right to the information. Therefore, the Court will
grant, in part, plaintiffs motion to compel as to their first request. The Court ndiir ahe
immediate production of any database quergearch algorithm used by thesBict during the
Trial Period to help @mpare its Discrepancy Reports.

However, the plaintiffs’ request for the entire Release Discrepancy Database is
overbroad, especially considering the Court’s narrowing of the remaining dig¢owée “Trial
Period” Furthermore, except as to the “query,” the plaintiffs haveshotvnthat the District’s
production was otherwise incomplete. In the following section, the Court will distgssater
detail the plaintiffs’ clainthat there are records and data miggrom the produced version of

the Release Discrepancy Database.
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ii. Plaintiffs’ Request for the All the Data the District Used toComplete its
Discrepancy Reports

Second, the plaintiffs ask the Court to compel the District to produce:

the entire databaser electronic compilation of records from which the

discrepancy reports filed by the District under Notice of Filing [Docur#e3@1]

and referenced by Ms. Souverain in her Declaration [Document #2]301

[“Delta’] were taken from, if that database is different from the complete Releas

Discrepancy Database [“Alpha’f.

Pls.” Mot. to CompeR. As with theplaintiffs’ first request,any production would need to be
limited to the Trial Periodand the Court will nobrderthe production of “the entire dataleds
extending beyond the period of overdetentions in dispute.

Plaintiffs basic argument is that while “complying with the Court’s order to calculate
total overdetentions for the Trial Period and total ‘disputed aletentions’ for the Trial
Period,” plantiffs’ expertexaminedthe information available,” and discoverttht “the version
of Release Discrepancy Database the District produced” was missing informBi®’ Mot. to
Compel 34. As such, thelaintiffs request “production of the missing records, the missing
comments, and the missing entries from the Discrepancy Type fieldat 4.

The District argues that there is “no data is missing here.” Def.’s Opp’n.taviels to
Compel 4 (formatting omitt). First, theDistrict spends over three pages of its Opposition
arguing that thelaintiffs used the wrong “query” to examine the District’'s raw data and “find”
missing records.Id. at 48. Since theplaintiffs used the wrong “query,” their claims alio
missing information arerroneous See id Furthermore, as to th@aintiffs’ “complain(t] that

empty comments in the District’'s Release Discrepancy Database is ‘miggmghation that

should be compelled,” the District responds: “However, whestridi employees arentering

8 The Court also considers, in this section, the plaintiffs’ request for “Alptize entire Release
Discrepancy Database whighlaintiffs claim, contains records missing from what has been produced.
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data in the Release Discrepancy Database, commentspao@al” Id. at 7 (emphasis in
original). Overall, the District's argument is: “The records plaintiffs claim are ‘missvege
never part of the Release Discrepancy Database in the first plaiceiffs have all the data they
demanded, including athe underlying JACCS data used to generate the Release Discrepancy
Database....The information plaintiffs claim is ‘missing’ withheld is neither. The District
produced the complete Release Discrepancy Database, and all the data from which it was
developed.”ld. at 8-9.

This request comes down to whetktee plaintiffs have met their burden of showing that
the District’s production is incomplete. If there is any “missing” informattbe plaintifs are
entitled to it. The complete database and all the information the District usedptvepres
Discrepancy Reports are clearly relevant under Rule 26(b)(1) and responsivatttisplarior
document requests. SeePls.’ Mot. to Compel 1413 (listing three document requests quoted in
this Opinion suprg. If there is missing data, the District hast made any showing that
producing it would be unduly expensive or burdensome under Rule 26(b)(2)(@){@gsmade
no showing that the information could come from a more convenient or less expensive source
under Rule 26(b)(2)(C)(i). To the extent there are additional unproduced records, producing
them would not be “unreasonably cumulative or duplicative.” F.R.26f0)(2)(C)(i). The
District may notproduce some, but not all, of the data and claim that plaintiffs have everything
they need. The plaintiffs are entitled to all the tools needed to criticallyzantdg District’s
Discrepancy Reports and come teithown estimates of overdetentionSeeNovelty, Inc. v.
Mountain View Marketing, Inc265 F.R.D. 370, 378 (S.D. Ind. 2009) (“Producing only those

documents that are deemed helpful to the produparty's litigation positioa-parsing out the

19 Again, subject to the limitation that any information produced must leeamt to alleged
overdetentions occurring during the Trial Period.
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bad fromthe good—is, of course, impermissiblg, see also United States v. Procter & Gamble
Co, 356 U.S. 677, 682 (1958) (explaining that liberal discovery provisions of Federal Rules are
designed to make “trial less a game of blind man’s bluff and more aofatiext with the basic
issues and facts disclosed to the fullest practical extentlig plaintiffs also explain why their
motion to compel comes relatively late, and why they have pneviously “had ample
opportunity to obtain the information by discovery in the action.” F.R.C.P. 26(b)(2)(C)tig
plaintiffs did notnotice that records might be missing uttigy calculated, per Court order, the
number of alleged overdetentions for the Trial Peri@eePls.” Mot. to Compel 23. After
making this “discovery,” the plaintiffs promptly told the District andsti@ourt that they
believedrecordsweremissing.

To find that a production is incompletégetCourt requires more than a mere “theoretical
possibility that more documents exist...to justify adadial discovery.” Hubbard 247 F.R.D. at
29. Instead, the Court must be able to makeeasonable deductidrirom the documents that
exist that“other documents may exist or did exist and have been destroydd. See also
Harris, 271 F.R.D. at 370 [f plaintiffs are speculating that documents responsive to these
requests do exist, there must be a reasonable deduction that that is true, and nbuachgre
The Court believes the District when it says the plaintiffs were using the incomecy tp
determine that there werecordsmissing. Def.’s Opp’n to Pls.” Mot. to Compel8. As such
the plaintiffs have net-for now—mettheir burden of proving that there are any missing records
to be produced. However, the Court will deny the plaint¥otion to Compelon this issue
without prejudice. The plaintiffs were unable to correctly scrutinizeDik#ict's data because
the query—key to understanding how the District analyzed its-dditas not been produceds

explainedsuprg the Court willcompel the immediate production of the quasedduring the

43



Trial Period to analyzanmate dataand generatedhe Release Discrepancy Database and
Discrepancy Reportslf, after using the correct query to analyze the information available, the
plaintiffs can show that information is missing, then the plaintiffs rien file a motion to
compel. The Court urges the plaintiffe work diligently and quicklyafter receiving the correct
guery,to determine if any files are missirgp discoveryor the liablity phasemay finally come

to an end.

IV.  CONCLUSION

Both of the District'smotions [351] and [365]would have been unnecessary tiad
parties carefully reviewed this Court’s orders and engaged in discoveopdhfaith. Both the
District andthe plaintiffs are to blame The District askedor answers to interrogatorias
should have known were forthcoming. When the District received those answeoseid to
strike therr—based, in part, on undue surpris€he District failed on severapportuities to
designate a rebuttal expert, but ndemanddeave almost two years after receiving the initial
report from plaintiffs’ experts. The plaintiffs, while asking the Court to compel a narrative
response to one of their interrogatories, felt theynditineed to do the same when answering a
nearly identical interrogatory from the District.

This case presents serious issues. This Court has already found that thet Distri
wrongfully overdetained hundreds of inmatéxarnes 793 F. Supp. 2d at 286Hundreds more
alleged overdetentions are now in dispute. If true, this represents a considetibbights
violation. The Court understands that the attorneys owe a dutyziealmisadvocates for their
clients, but this does not excuse gaming disary simply to gain a tactical advantage. It does
not excusesloppy, lateor repetitive filings. It does not exsefailing to examinethis Court’s

prior orders, and naskingfor clarification if key points arambiguous Each party has reason
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to beannoyed and frustrated at the other, and this comes out in their filings. But the Court urges
the parties to remember the importance of this case. The plaintiffs’ counsehatogsnply
represent the named partidsit hundredsvho may have had theiivd rights violated. The
defendant’s counsel represents the District of Columbia, and by extension it$06/600
citizens?® Both parties owe a duty litigatethis casdairly, honestly, and carefully. The Court
knows that each party is capablesoich, and asks them to focus on the real issost®ad of

how many misspellings are in the other party’s filfig.

For the reasons stated above, the Court denies in part and grants in part thesDistrict’
Motion to Compel [ECF No. 351]. The District hdseady received a satisfactory resporise
Interrogatories 1 and 2 anbusthe Court denies the motion as to thasterrogatories The
plaintiffs refused to answer Interrogatory 13 because the District Hagnswered airtually
identical questiorthe way plaintiffs wanted. The Court grants the District’'s motion as to
Interrogatory 13 and orders the plaintiffs to answer the question in the same thenGeurt
hadearlier directed the DistrictSeeBarnes,2012 WL 3105218, *4granting plaitiffs’ motion
to compel against District on virtualigienticalinterrogatory).

The Court denies the District’'s Motion to Strike [ECF No. 365]. The Court finds no
reason to strike supplemental expert reports that the Court itself ordered. Motistnke are
strongly disfavored and require the Court to consider alternatives. The Cauriemies the
District’'s motion, in the alternative, for an extension of time and |léaveesignate rebuttal

experts[ECF No. 365]. The Court has not found tlygtod cause égts to grant leave to

®The Census Bureau estimates the pojurladf the District of Columbia, as of July 2011, as
617,996 U.S. Census Bureadynnual Estimates of the Resident Population for the United States,
Regions, States, and Puerto Rico: April 1, 2010 to July, 1,22011POPULATION ESTIMATES (Dec.
2011),available athttp://www.census.gov/popest/data/state/totals/2011/tablesB$IP011-01.csv.

*1The Court also asks the parties not to include such careless typos istthiadie.
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designate experts after the close of discovery. The District’s requesipenrdiscovery for 72
days to allow for the depositions of Dr. Kriegler and Mr. Day is excessivdéeathsthe Court
reopens discovery for 28 days from this date for the sole purpose of allowingsthiet 2o
depose Dr. Kriegler and Mr. Day.

The plaintiffs’ NonConsent and R8tated Motion to Compel the Production of the
Release Discrepancy Database [ECF No. 362] presents more complicated iBse€ourt’s
April 3" Discovery Opinion required the plaintiffs to revise their expert reports tosfoa
overdetentions occurring during the “disputed” or “Trial Period.” In doing so, the ifflaint
claim they discovered that the District's production wasomplete. The plaintiffs seek
complete discovery, including the eetiRelease Discrepancy Databasehat theplaintiffs dub
“Alpha.” In responding to the plaintiffs’ motion, the District argued that the plaintiffsl use
faulty methods to determine thaete are “missing” recordsl herefore, as long as the plaintiffs’
argument rests on their application of the wrong “query,” they cannot meetbtirdien of
showing that “Alpha” exists and has not been produced. In so replying, however, the Distric
betrayed the fact that the District never revealed or produced which “query” thediklDeto
identify potential overdetentions.By discussing the unproduced and undisclosed query in
greaterdetail, the District's Opposition helped the plaintiffs demonstrate that the District's
production was incomplete and that the District wrongfully withheld production of the.query

Therefore the Court grants in part and denies in paintiffs’ Motion to Compe[362].

The Courtcompelsthe District to immediately pduce and identify any Lotus Notes query or
othersearch algorithm usddly thedefendant or defendant’s ag@tduring the Trial Periodo
analyzeJACCSor other inmatealatato identify potential overdetentions, any queryotherwise

used in connection Wi generatinghe Discrepancy Reports and Release Discrepancy Database
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during the Trial Period. The Court will not compel the production of éhttre Release
Discrepancy Database. The Court furthermore denies, without prejudictiffglamotion to
compel the production of data underlying the District's Discrepancy reportsetextent such
data is different from the version of the Release Discrepancy Database tinet Dest already
produced. The plaintiffs cannot, at this time, meet their burdéshmwing that any records or
data is missing; however, after the plaintiffs have had a chance to analyze thet'Dukita
using the correct query, they might be able to make such a showing.
A separate Order consistent with this Memorandum Opinioniskak this date.

Originally Signed, Royce C. Lamberth, Chief Judge, September 19, 2012.

Amended Pursuant to Rule 60(a). Mem. Op. & Order, Sept. 28, 2012, ECF No. 396.

Amended Opinion Signed, Royce C. Lamberth, Chief Judge, September 28, 2012.
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