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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
ELIZABETH MURPHY, et al., )

Plaintiffs,
V. 06-cv-596(RCL)
ISLAMIC REPUBLIC OFIRAN, et al.,

Defendants.

N N e N N

MEMORANDUM OPINION

Introduction.

This case arises out of the Octob&y 2983, bombing of the United States Marine
barracks in Beirut, Lebanon (“the Beirut bloimg”), where a suicide bomber murdered 241
American military servicemeim the most deadly stasgponsored terrorist attack upon
Americans until the tragic attacks on Septerride 2001. The Court will first discuss the
background of this case: the commencementisfdéise by plaintiffs, the later inclusion of
plaintiffs in intervention, the retroactive apation of recent changes to the Foreign Sovereign
Immunities Act (FSIA), the judicial notice takeffindings and conclusions made in a related
case, the entry of default judgment, and a summftlye claims made in this case. Second, the
Court will make findings of fact. Third, theo@rt will discuss the Court’s personal and subject-
matter jurisdiction. Fourth, the Court will discuss defendants’ liability under the federal cause of
action created by the Foreign Sovereign Imitiesi Act. Finally, the Court will award

compensatory and punitive damages as appropriate.
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Il. Background.

This case contains two complaints: one byplagntiffs, the other by the plaintiffs in
intervention (also referred to as “intervembaintiffs” or “intervenors”). The terrorism
exception to the FSIA, as recently amendegliap retroactively talaims made by both
plaintiffs and intervenors. The Court has taken judicial notice of the findings and conclusions
entered in a related case. Teurt will enter default judgmeiigainst defendants and in favor
of all plaintiffs and intervenors. Plaintiffs and intervenoase brought various claims of
wrongful death, assault, batterydaintentional inflicton of emotional distress (IIED), for which
they seek compensatoayd punitive damages.

A. Retroactive Application of Recenty Amended Provisions of the FSIA to
Plaintiffs and Intervenors.

Plaintiffs originally brought this action amst defendants under 28 U.S.C. § 1605(a)(7),
the former state-sponsor-of-terrorism exceptmthe general rule cfovereign immunity
enumerated in the Foreign Sovereigmunities Act of 1976, 28 U.S.C. 88 1330, 1602-1611.
SeeCompl., Mar. 31, 2006, ECF No. 1. Seatil605(a)(7) “was ‘mety a jurisdiction
conferring provision,” and theref@did not create an independéderal cause of action against
a foreign state or its agentslii re Islamic Republic of Iran Terrorism Litig659 F. Supp. 2d 31
(D.D.C. 2009) (Lamberth, J.) (quotit@jcippio-Puleo v. Islamic Republic of IraB53 F.3d
1024, 1027, 1032 (D.C. Cir. 2007)). It merely openeddor to plaintiffs seeking to bring suit
in federal court against foreign sovereigns foraesm-related claims, which had to be based on
state tort law.Id. at 40—48 (providing a historical overweof the FSIA terrorism exception)
Further, the FSIA did not permit the awardofgounitive damages against foreign states

themselvesld. at 48.



This case comes to the Cotollowing final judgment inPeterson v. Islamic Republic of
Iran. See Peterson v. Islamic Republic of |fab5 F. Supp. 2d 25 (D.D.C. 2007) (Lamberth, J.)
[hereinaftePeterson ] (final judgment);Peterson v. Islamic Republic of Ira®64 F. Supp. 2d
46 (D.D.C. 2003) (Lamberth, J.) [hereinafieterson ]| (default judgment).Peterson
established the liability of Iran and MOIS in the teisbattack out of which this case also arise,
but did so under 8§ 1605(a)(7), thus reachingdimsstent and varied result[s]” when various
states’ tort laws differedln re Islamic Republic of Iran Terrorism Litigs59 F. Supp. 2d at 59;
Congress responded to this inconsistency aaditiavailability of punitive damages by replacing
8 1605(a)(7) with 8§ 1605A, a new terrorism excaptihat provides an ingendent federal cause
of action and makes punitive damages available to plaintiée In re Islamic Republic of Iran
Terrorism Litig, 659 F. Supp. 2d at 58—61 (discussing repé8&l1605(a)(7) and enactment of
8 1605A). Plaintiffs now seek tetroactively take advantage oke changes. As do plaintiffs
in intervention; Intervenors filed their complain intervention stating claims only under
§ 1605A, but they too must ssfiy certain procedural requireents to take advantage of
8 1605A, enacted in 2008, to the BeiBambing, which occurred in 1983.

Parties seeking to take advantage of tlew federal cause of action and punitive-
damages allowance must proceed under one @ fimocedural approachagjich are laid out in
part in the National Defense AuthorizationtAar Fiscal Year 2008 (2008 NDAA), Pub. L. No.
110-181, § 1083(2)—(3), 11Kat. 3, 342-43 (20085ee generally In re Islamic Republic of Iran
Terrorism Litig, 659 F. Supp. 2d at 62—-65). These thrge@gches are prior actions, related
actions, or stand-alone actions.

First, 8 1605A may apply to a “prior actiémyhich is one that (1) “was brought under

section 1605(a)(7) dftle 28, United States Code . . . beftine date of the enactment of this



Act,” the 2008 NDAA, January 28, 2008, 8§ 1083(c)®{0); (2) “relied upon . . . such provision
as creating a cause of actio8,1083(c)(2)(A)(ii); (3) “has been adversely affected on the
grounds that [such] provision[] fail[ed] toeate a cause of actiagainst the state,”

8 1083(c)(2)(A)(ii); and (4Yas of such date of enactment, [Whefore the courts in any form,”
8 1083(c)(2)(A)(iv). Second and alternativelyl@&5A may apply to a &lated action,” which
is one “arising out of the same act or incideag™an action arising owff an act or incident
[that] has been timely commenced under sacti605(a)(7) of title 28, United States Code.”

8§ 1083(c)(3). Third and finally, potential plaffé may pursue a stand-alone action, which is
one in which 8§ 1605A need not retroactively apply to some past attack. Plaintiffs and
intervenors in this case proceed under the seapptbach. This case is related to, among other
cases)alore v. Islamic Republic of Iram consolidation of four cas, all of which were timely
commenced under § 1605(a)(7) and whacose out of the same acticident as this case: the
Beirut Bombing. Valore v. Islamic Republic of Irair00 F. Supp. 2d 52, 57 (D.D.C. 2010)
(Lamberth, C.J.) (“All plaintiffs in this caseigmally brought their idividual actions against
defendants under 28 U.S.C. § 1605(a)(7) . .. .").

To secure retroactive applitan of 8 1605A, a party in aleed action must seek such
retroactivity “not later than thiatter of 60 days after the daiéthe entry of judgment in the
original action”—the one to which the reldtaction is related—or January 28, 2008—the date
of the enactment of the 2008 NDAA. § 1083(c)(B)aintiffs sought reoactive application
through their Motion for Leave to Amend Comipla ECF No. 46, which was filed on February
26, 2010. Plaintiffs in intervemn sought retroactive applicatity filing their Complaint in
Intervention, ECF No. 31, on Nowier 17, 2008. Final judgmentWMalore was entered on

March 31, 2010.SeeOrder & J. Valore No. 03-cv-1959 (D.D.C. Mar. 31, 2010), ECF No. 60.



Both plaintiffs and intervenors therefore commeth their respective portions of this action well
before 60 days after theteyof final judgment irvalore The Court may therefore apply

8 1605A to all claims in this case, and hdsve¢d plaintiffs to amend their complaint and
intervenors to intervene. Order GrantingtMor Leave to Am. Compl., Apr. 13, 2010, ECF
No. 52; Order, Nov. 17, 2008, ECF No. 3@eAm. Compl. for Dam., Apr. 13, 2010, ECF No.
54 [hereinafter Pls.” Compl.]; Compl. Intervention, Nov. 17, 2008, ECNo. 30 [hereinafter
Ints.” Compl.].

B. Judicial Notice and Default Judgment.

The Court has taken judicial th@e of the findings of factral conclusions of law made in
Petersonwhich also arose out of the Beirut Bombimgthe orders taking such notice, the Court
also issued default judgments against both defasdehich failed to appear. Order Granting in
Part and Finding as Moot in Part Mot. for JudidWotice of Findings of Fact and Conclusions of
Law on Liability of Defs., Apr. 13, 2010, EQWo. 53; Order, Oct. 2, 2007, ECF No. 27.
Plaintiffs and intervenors had batktablished their right to relighy evidence satisfactory to the
court,” 28 U.S.C. § 1608(e), through “uncontraed factual allegations, which are supported
by ... documentary and affidavit evidencef’'| Road Fed’'n v. Embassy of the Democratic
Republic of the Congd 31 F. Supp. 2d 248, 252 n.4 (D.D.C. 2001) (quotation omitted).

A court may take judicial notice of any faetdt subject to reasonabtlispute in that it
is . . . capable of accurate and ready detertioiméy resort to sources whose accuracy cannot
reasonably be questioned.” Fed. R. Evid. 201(nder Rule 201(b), cots generally may take
judicial notice of court recordsSee21B Charles Alan Wrigh& Kenneth W. Graham, Jr.,
Federal Practice arferocedure § 5106.4pe also Booth v. FletchetO1 F.2d 676, 679 n.2 (D.C.

Cir. 1938) (“A court may take judicial notice ofjégive effect to, its owrecords in another but



interrelated proceeding . . .."). Indeed, aslheen noted in severalh&r FSIA cases brought in
this District, “this Court ‘may take judicial noe of related proceedings and records in cases
before the same court.’Brewer v. Islamic Republic of Ira64 F. Supp. 2d 43, 50-51 (D.D.C.
2009) (quotingHeiser v. Islamic Republic of Irad66 F. Supp. 2d. 229, 267 (D.D.C. 2006)
(Lamberth, J.) [hereinaftédeiser ). At issue is the effect of such notice.

Although a court clearly may juclally notice its findings ofacts and conclusions of law
in related cases, this Circuit has not directinsidered whether and under what circumstances a
court may judicially notice th&uth of such findings and conclusions. Circuits that have
addressed this question have daded that “courts generally canrtake notice of findings of
fact from other proceedings for the truth assetiedein because these are disputable and usually
are disputed”; but because “it is conceivable ¢hlanding of fact may satisfy the indisputability
requirement,” these courts have not adopt@er se rule against such notidaylor v. Charter
Med. Corp, 162 F.3d 827, 829-30 (5th Cir. 1998 alsdNyatt v. Terhune315 F.3d 1108,
1114 n.5 (9th Cir. 2003)nt’l Star Class Yacht Racing Ass’n v. Tommy Hilfiger U.S.A., If6
F. 3d 66, 70 (2d Cir. 1998%en. Elec. Capital Corp. v. Lease Resolution Gd&p8 F.3d 1074,
1082 n.6 (7th Cir. 1997)Jnited States v. Jong29 F.3d 1549, 1553 (11th Cir. 199#Iplloway
v. Lockhart 813 F.2d 874, 878-79 (8th Cir. 198Bee generall21B Wright & Grahamsupra
§ 5106.4 (“While judicial findings diact may be more reliable thather facts found in the file,
this does not make theimdisputable . . . .”).

This District has followed a similar approachHSIA cases: judiciatotice of the truth of
findings and conclusions is not prohibited persg,is inappropriate absent some particular
indicia of indisputability Here, there are no such indicMl/ith “defendants having failed to

enter an appearancdletersorwas decided without the full beritsfof adversarial litigation, and



its findings thus lack the absolute certaintyhwihich they might otherwise be afforded.
Peterson | 264 F. Supp. 2d at 49. Just as “findinggact made during thig/pe of one-sided
hearing should not be given a preclusive effaatéinstein v. Islamic Republic of Irah75 F.
Supp. 2d 13, 20 (D.D.C. 2001) (Lanmtie J.), they also should not be assumed true beyond
reasonable dispute. Moreover, because “digfiadgments under the FSIA require additional
findings than in the case ofdinary default judgmentsid. at 19-20, the court should endeavor
to make such additional findings in each case.

The taking of judicial notice of theetersoropinion, therefore, does not conclusively
establish the facts found Retersorfor, or the liability of the diendants in, this case. But “the
FSIA does not require this Court to relitigate issihvas have already beesettled” in previous
decisions.Brewer, 664 F. Supp. 2d at 54. Instead, the €may review evidence considered in
an opinion that is judicially nated, without necessitating the reepentment of such evidence.
Heiser | 466 F. Supp. 2d at 264 (recoreitig evidence presentedBtais v. Islamic Republic
of Iran, 459 F. Supp. 2d 40 (2006) (Lamberth, Jij) rendering default judgment against
defendants, the Court was therefore requiredrid,did, find facts and make legal conclusions
anew. Below, the Court expounds on those findings and conclusions.

C. Summary of Plaintiffs’ and Intervenors’ Claims.

Servicemen Armando Ybarra and John L’Hewxrgvho survived the attack have brought
claims of assault, battery, and intentional infliction of emotional distress, seeking damages for
pain and suffering and economic losses. The estates of one servidiedan the attack—
Terrance Rick (“decedent”), represented by Elizabeth Murphy—has brought a claim for
wrongful death, seeking to recover decedent’'su@gies and earnings. Finally, family members

of servicemen-victims—Elizabeth Murphy, Bryanrks, Mary E. Wells, Kerry M. L’'Heureux,



and Jane L. L’Heureux—havedught claims for intentional fliction of emotional distress,
seeking solatium. Armando Ybarra and John Likeix have also sobgpunitive damages.
lll.  Facts.

Based on plaintiffs’ and intermers’ uncontroverted factual assens in their complaints
and with due reference to facts foundPetersonthe Court finds the following:

A. The Relationship Between Hezbollah and Iran.

In late 1982 [during the Lebanese CWar], with the concurrence of the
United Nations, a multinational peacekeeping coalition consisting of American,
British, French, and Italian soldiers arrived in the Lebanese capital of Beirut. In
May of 1983, the 24th Marine Amphibiousit of the U.S. Marines (“the 24th
MAU”) joined this coalition.

Following the 1979 revolution speadded by the Ayatollah Ruhollah
Khomeini, the nation of Iran was transformed into an Islamic theocracy. . . . The
post-revolutionary government in Iran..declared its commitment to spread the
goals of the 1979 revolution to othettioas. Towards that end, between 1983
and 1988, the government of Iran spent approximately $50 to $150 million
financing terrorist organizations in the Né&ast. One of the nations to which the
Iranian government directed its att@emtiwas the war-torn republic of Lebanon.

“Hezbollah” is an Arabic word meanirithe party of God.” It is also the
name of a group of Shi'ite Muslims in Lebanon that was formed under the
auspices of the government of Iran. Belfah began its existence as a faction
within a group of moderate Lebanese’ig&s known as Amal. Following the
1982 Israeli invasion of Lebanon, the Irangovernment sought to radicalize the
Lebanese Shi'ite community, and encouraged Hezbollah to split from Amal.
Having established the existence @zHollah as a separate entity, the
government of Iran framed the primary ettive of Hezbollahto engage in
terrorist activities in furtherance of the transformation of Lebanon into an Islamic
theocracy modeled after Iran.

Peterson | 264 F. Supp. 2d at 49-51 (footnotes omitted).

During thePetersortrial, several experts testified tnan’s terrorist activities. Patrick
Clawson, Ph.D., “a widely-renownexpert on Iranian affairs,” testified that in 1983, Hezbollah
was “a creature of the Iranian governmerit” at 51. According to Dr. Clawson:

Both from the accounts of Hezbollalembers and from the accounts of the
Iranians and of every academic study thataware of, certainly at this time,



Hezbollah is largely underdnian orders. It's almost entirely acting . . . under the
order of the Iranians and being firt&ad almost entirely by the Iranians.

Id. Dr. Clawson’s testimony was oborated by that of Michaklkedeen, Ph.D., “a consultant
to the Department of Defense at the time efMuarine barracks bombing and an expert on U.S.
foreign relations, [who] testifiedt trial that ‘Iran invented, eated, funded, trained, and runs to
this day Hezbollah, which is arguably the vislmost dangerous terist organization.” Id. at
51 n.8. Dr. Clawson’s testimony was furtherroborated by Reuven Paz, Ph.D., “who has
researched Islamic groups for the last 25 yeard"vaho testified at trighat Hezbollah “totally
relied upon . . . Iranian support” and that &t time of the Beirut bombing, “when Hezbollah
was not yet formed as a strong group, it waallipcontrolled by Ira and actually served
mainly the Iranian interest in Lebanond. at 52. Dr. Paz testifiedirther that Hezbollah could
not have carried out the Beilobmbing “without Iranian trainingyithout . . . Iranian supply of
the explosives . . ., and without directidram the Iranian forces in Lebanon itselfid.

It is clear that the formation and emergence of Hezbollah as a major
terrorist organization is due to the goweemt of Iran. Hezbollah . . . receive[d]
extensive financial and military tectwal support from Iran, which funds and
supports terrorist activities. Theimary agency through which the Iranian
government both established and exsdioperational control over Hezbollah
was the Iranian Ministry of Informatn and Security (“MOIS”). MOIS had
formerly served as the secret police & 8hah of Iran prior to his overthrow in
1979. Despite the revolutionary govermtie complete break with the old
regime, it did not disband MOIS, but instieallowed it to contiue its operations
as the intelligence orgagation of the new government. . . . MOIS acted as a
conduit for the Islamic Republic of Iramprovision of funds to Hezbollah,
provided explosives to Hezbollah andalittimes relevant to these proceedings,
exercised operational ostrol over Hezbollah.

Id. at 53. See generallouncil on Foreign Relationklezbollah (a.k.a. Hizbollah, Hizbu’llah)

(July 15, 2010), http://www.cfr.orghblication/9155 (“[Hezbollah] hasade links to Iran . . . .”);

Council on Foreign RelationState Sponsors: Ira(Aug. 2007), http://www.cfr.org/publication/



9362 (“Iran mostly backs Islamist groups;luding the Lebanese Shiite militants of
Hezbollah . .. .").

It is clear that MOIS was no rogagency acting outside of the control
and authority of the Iranian government. [T]he October 23 attack would have
been impossible without the express approfdranian government leaders at the
highest level . . ..

The approval of the ayatollah anc thrime minister was absolutely
necessary to carry out the continuing economic commitment of Iran to Hezbollah,
and to execute the October 23 attack. Given their positions of authority, any act of
these two officials must be deemaa act of the government of Iran.
Peterson | 264 F. Supp. 2d at 52-53 (footnotes omittedy.Dr. Clawson testified, approval for
the attack could only come after “a discussiothe National Security Council which would
involve the prime minister, aritiwould also have required the approval of Iran’s supreme
religious leader, Ayatollah Khomeini.ld. at 53;see als®Anthony H. Cordesman & Martin
Kleiber, Ctr. for Strategic & Int'| Studie$ran’s Military Forcesand Warfighting Capabilities
131 (2007) (noting that MOIS is funded byrraith “a comparatively large budget” and
“operates under the broadgridance of Ali Khamenei”).

B. The Beirut Bombing.

The complicity of Iran in tB 1983 attack was established
conclusively . . . [by a] message [thatpHaeen sent from MOIS to [the] Iranian
ambassador to Syria . . . . The mesddigected the Iranian ambassador to
contact . . . the leader of the terrogsbup Islamic Amal, and to instruct him to
have his group instigatdtacks against the multith@nal coalition in Lebanon,

and “to take a spectacular action agathe United States Marines.”

Hezbollah members formed a plancarry out simultaneous attacks
against the American arktench barracks in Lebanon.

[A] 19-ton truck was disguised sodthit would resemble a water][-]
delivery truck that routinelarrived at the Beirut Inteational Airport, which was
located near the U.S. Marine barrack8eirut, and modifiedhe truck so that it
could transport an explosive devic®n the morning of October 23, 1983,
members of Hezbollah ambushed the redaewdelivery truck before it arrived at

10



the barracks. An observer was placed oilaear the barracks to monitor the
operation. The fake water delivery trutien set out for the barracks . . . .

At approximately 6:25 a.m. Beirutte, the truck drove past the Marine
barracks. As the truck circled in tlerge parking lot behind the barracks, it
increased its speed. The truck crastedugh a concertina wire barrier and a
wall of sandbags, and entered the barradkien the truck reached the center of
the barracks, the bomb in the truck detonated.

The resulting explosion was the lasg non-nuclear explosion that had
ever been detonated on the face of thehEalhe force of its impact ripped
locked doors from their doorjambs aéthearest buildingyhich was 256 feet
away. Trees located 370 feet away were shredded and completely exfoliated. At
the traffic control tower of the Beirut Inmtgational Airport, ovehalf a mile away,
all of the windows shattered. . . . The egqbn created a cratar the earth over
eight feet deep. The foutesy Marine barracks wasdaaced to fifteen feet of
rubble.

Peterson | 264 F. Supp. 2d at 54-58 (footnotes omitted).

“As a result of the Marine barracks exptog 241 servicemen were killed, and many
others suffered severe injuriedd. at 58. In the immediate aftermath of the explosion, those
who could “ran to the rubble and started seafor survivors among the loose hands, heads,
legs, arms, and torsos that littered thiele-strewn ground.” Eric M. Hammdihe Root: The
Marines in Beirut, August 1982—February 1984 330 (1985). In theemains of the barracks,
“[hJuge blocks of steel-laced concrete angledlirdirections” where “twisted corpses dangled
from the cracks.”ld. at 352. Many of those who survivithd shredded skin adhering to their
lower legs and feet . . . causegthe force of the blast.Id. at 351. The Court need not expand
further on the gruesome detail of this horrditack; several historiarsd eyewitnesses have

contributed to a rich histiwal record of the tragedy.

! For the Marine Corps’ official histy of the event, see Benis M. FrakkS. Marines in
Lebanon: 1982-1984t 1-5, 94-105 (1987), availablehdip://purl.access.gpo.gov/GPO/
LPS98826. For gripping first-harmdtcounts, see Glenn E. Dolph2#, MAU 1983: A Marine
Looks Back at the Peacekeeping Mission to Beirut, Leba6br90 (2005) and Michael Petit,
Peacekeepers at War: A Marine’sagdaint of the Beirut CatastropH€5-98 (1986). For an
excellent combination of eyewitness accounting astbhical analysis, inalding the role of Iran
and Hezbollah in the attack and a discussion oP#tersorlitigation, see Timothy J. Geraghty,

11



IV.  Jurisdiction.

The FSIA “is the sole basis of jurisdiati over foreign states in our courtdri re
Islamic Republic of Iran Terrorism Litig659 F. Supp. 2d at 39. The FSIA concerns both
subject-matter jurisdiction and persopaisdiction. Tke Court has both.

A. Subject-Matter Jurisdiction.

Several sections of the FSIA and related statset forth several specific requisites that
must be satisfied for the Court to have juriiditc over the subject mattef this case. These
requisites may be broken down irfitar categories: grant ofiginal jurisdiction, waiver of
sovereign immunity, requirement that a cldienheard, and limitadns. Plaintiffs and
intervenors have satisfied all subject-matter jurisdictional requisites.

1. Grant of Original Jurisdiction.

The FSIA grants U.S. district courts “original jurisdiction without regard to amount in
controversy of any [(1)honjury civil action [(2)] against a forgm state . . . [(3)] as to any claim
for relief in personam [(4)] with respect to whittte foreign state is neintitled to immunity.”

§ 1330(a). The FSIA defines a fagaistate to include any “politicalibdivision” or “agency or
instrumentality” thereof, 8 1603(a), and furthefigkes an agency or instrumentality as “any

entity (1) which is a separate legal person, corpavabtherwise[,] . . . (2) which is an organ of

a foreign state or political subdivision thereofaamajority of whose shares or other ownership
interest is owned by a foreigrast or political subdivision theof{;] and (3) which is neither a
citizen of a State of the Unitestates . . . nor created undee taws of any third country,”

§ 1603(b). Ininterpreting and applying these statutory definitions, this Circuit employs a core-

functions test, under which “an dgtthat is an ‘integral paxf a foreign state’s political

Peacekeepers at War: Beirut 1983—M&rine Commander Tells His Stogt—-121, 181-201
(2009).
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structure’ is to be treated as the foreignesteelf” while an “entitythe structure and core

function of which are commercial is to be treated as an ‘agency or instrumentality’ of the state.”
TMR Energy Ltd. v. State Property Fund of Ukraih&l F.3d 296, 300 (D.C. Cir. 2005)
(quotingTransaero, Inc. v. La Fuerza Aerea Boliviai3® F.3d 148, 151 (D.C. Cir. 1994)).

First, no party has sought ayurial, nor are they erited to one under the Seventh
Amendment in this type of caséroesus EMTR Master Fund L.P. v. Federative Republic of
Brazil, 212 F. Supp. 2d 30, 40 (D.D.C. 2002) (“[C]laiorsder the FSIA arrot eligible for
resolution by a jury . ...”). Themfe, this is a onjury civil action.

Second, plaintiffs and intervenors haveitsed this action agast Iran and MOIS, both
of which are considered to be a foreign state., ménourse, is the foreign state itself. “MOIS is
considered to be a division of state of Iran, artdeigted as a member oktltate of Iran itself.”
Bennett v. Islamic Republic of IraB07 F. Supp. 2d 117, 125 (citiRpeder v. Islamic Republic
of Iran, 333 F.3d 228, 234 (D.C. Cir. 200®alazar v. Islamic Republic of IraB70 F. Supp. 2d
105, 116 (D.D.C. 2005)) (Lamberth, J.). In other vgoMOIS is a political subdivision of Iran.
Therefore, this action is againstageign state as defined by the FSIA.

Third, as discusseddfra Part IV.B, the Court hgsersonal jurisdiction over the
defendants as legal persons, rather than prop&hgrefore, this is an action in personam, rather
than in rem.

Fourth and finally, as discussedra Part IV.A.2., Iran and MC5 are not entitled to
immunity from this suit. Accordingly, becautfgs is a nonjury civil action against a foreign
state for relief in personam to which thdaedelants are not immune, the Court has original

jurisdiction over this case.
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2. Waiver of Sovereign Immunity.

Under the FSIA, “a foreign state is presumptively immune from the jurisdiction of United
States courts; unless a specified exceptigiies a federal court lacks subject-matter
jurisdiction over a claim against a foreign stat84udi Arabia v. Nelsgrb07 U.S. 349, 355
(1993). Because “subject-matteriggliction turns on tl existence of an exception to foreign
sovereign immunity, . . . eventlie foreign state does not endéer appearance to assert an
immunity defense, a District Court still mustelenine that immunity is unavailable under the
Act.” Verlinden B.V. v. Cent. Bank of Niger#61 U.S. 480, 495 n.20 (1983). Under the FSIA
terrorism exception, sovereign immunity is wedwvhen (1) a foreign state (2) committed “an
act of torture, extrajudicial killing, aircraft sabotage, hostage taking, or [provided] material
support or resources for such an act if sucloaptovision of materiadupport or resources is
engaged in by an official, employee, or agerguth foreign state while acting within the scope
of his or her office, employment, or agency,) {&ich “caused” (4) “personal injury or death”
(5) for which “money damages are sought.” 8 1605A(1).

First, plaintiffs and interveors have brought suit agaisin and MOIS, both of which
are considered to be a foreign sta®eediscussiorsupraPart IV.A.1.

Second, plaintiffs and intervenors, in theispective complaints,lafje that defendants
committed torture, committed extrajudicial kijnand provided material support and resources
therefor by providing operationabotrol over and financial anéc¢hnical assistance to Iranian
agents of Hezbollah who constructed, depthyand exploded the truck bomb, injuring and
killing hundreds. Pls.” Compl.  15; Ints.” Comfil9. Plaintiffs and intervenors therefore have
sufficiently alleged the commissi of acts of torture and extuajicial killing and the provision

of material support and resaes therefor by defendants.
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Third, concerning causation, “there is mait-for’ causation requirement” for claims
made under the FSIAN re Islamic Republic of Iran Terrorism Litig59 F. Supp 2d at 42. In
Kilburn v. Socialist People’s Libyan Arab Jamabhirjyacase which interpied the substantially
similar 8§ 1605(a)(7) thas now 8§ 1605A, this Circuit noted thatthe FSIA, “the words ‘but for’
simply do not appear; only ‘caused by’ dd&76 F.3d 1123, 1128 (D.C. Cir. 2004). Adopting
the Supreme Court’s approach to a differentdomilarly worded jurisdictional statute, the
Circuit interpreted the causation element “tquiee only a showing of ‘proximate causeld.
(citing Jerome B. Grubart, Inc. v. Great Lakes Dredge & Dock 603 U.S. 527, 536—-38
(1995)). “Proximate cause exists so longhase is ‘some reasonable connection between the
act or omission of the defendant and theages which the plaintiff has suffered Brewer, 664
F. Supp. 2d at 54 (construing causation elemeftli605A by reference to cases decided under
8 1605(a)(7)) (quotingilburn, 376 F.3d at 1128). Here, thene several reasonable alleged
connections between the acts of defendamdstlae injuries suffeceby plaintiffs and
intervenors: plaintiffs and tervenors allege that Iran’sdfi-level technical participation
facilitated the construction andmeyment of the bomb so asnwaximize its destructive effect,
that defendants ordered the attack and oveitsamperation, and that Indinancially supported
Hezbollah. Pls.” Compl. 1 11, 13, 16; Ints.” Comi1.6, 8. Plaintiffs and intervenors therefore
have sufficiently alleged causation.

Fourth and fifth, plaintiffs and intervenors @eseveral instances pérsonal injury and
death for which money damages have beentdouthe FSIA does not restrict the personal
injury or death element to injury or death suftedérectly by the claimant; instead, such injury
or death must merely be the bases of a cfamwhich money damages are sought. § 1605A(1).

In this case, plaintiffs andt@rvenors alleged, of courseettieaths of 241 servicemen and
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numerous other physical injuriegffered by those who survivéite attack, but also emotional
and financial injury to survivors, decedents;elgent’s estates, and decedent’s family members,
for which plaintiffs and intervenors seek millions of dollars in money dam&gmsRIs.’

Compl.; Ints.” Compl. Plaintiffs and interversonave therefore alleg@ersonal injury or death

for which money damages have been sought.

Accordingly, because plaintiffs and interags have brought suit against a foreign state
for acts of torture and extrajudat killing and the provision of ntarial resources for the same
which caused personal injury and death for Wintoney damages have been sought, defendants
are not entitled to sovereign immunity.

3. Requirement That a Claim Be Heard.

A federal district court “shall hear a afai under the FSIA terrorism exception when
certain conditions are met. § 1605A(2). Onehsset of conditions applies where (1) “the
foreign state was designated agate sponsor of terrorism aethime the act” giving rise to the
claim occurred “or was so designated as a reddltich act,” 8 1605A(a2{(A)(i)(1), and, in a
related action, “was designatedaastate sponsor of terrorism @rhthe . . . related action under
section 1605(a)(7) . . . was filedg”1605A(a)(2)(A)()(I1); (2) “the chimant or the victim was, at
the time the act” giving rise to the claim, rfational of the United States[,] a member of the
armed forces|,] or otherwise an employee ef Bovernment of the United States[] or of an
individual performing a contract awarded bg tbnited States Government, acting within the
scope of the employee’s employment,” 8 1605A(#¥Xii); and (3) “in a case in which the act
occurred in the foreign state against whichdlaém has been brought, the claimant has afforded
the foreign state a reasonable opportunity biti@te the claim in accordance with the accepted

international rules of arbitti@n,” 8 1605A(a)(2)(A)(iii). The FSIA elaborates on the first
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element by defining “state sponsor of terrorigm’mean “a country the government of which the
Secretary of State has determined . . . is amovent that has repeatedly provided support for
acts of international terrorism,” 8 1605A(h)(énd the second by defining “national of the
United States” to mean “a citizen of the Unitet@tes[] or . . . a person who, though not a citizen
of the United States, owes permanent alleggan the United States,” 8 U.S.C. § 1101(22);

8 1605A(h)(5).

First, concerning designati@s a state sponsor of tersm, Iran was so designated by
the Secretary of State in pattresponse to the Beirut bombing. U.S. Dep’t of State,
Determination Pursuant to Section 6(i) o ®xport Administration Act of 1979—Iran, 49 Fed.
Reg. 2836, Jan. 23, 1984 (designating Iran as a g@tsar of terrorism for the first time upon
concluding that “Iran is a countwhich has repeatedly providedpport for acts of international
terrorism”). Iran also remained so designatéen the action to which this case is related—
Valore—was filed in 2003.SeeU.S. Dep't of StateRatterns of Global Terrorism 2003t 86
(2004),available athttp://www.state.gov/documents/orgzation/31912.pdf. The requirements
of 8 1605A(a)(2)(A)(i) are therefore satisfied.

Second, concerning claimants and victime, @ourt identifies victims as those who
suffered injury or died as a rdsaf the attack and claimants #ese whose claims arise out of
those injuries or deaths but whaght not be victims themselves. In this case, victims include
the 241 members of the U.S. armed forces whe iled, the many more who were physically
and emotionally injured, and the family members alleging injury suffered from intentional
infliction of emotional distress, all of whomeanationals of the United States. Claimants
include the same groups or the estates thereof. The requirements of 8§ 1605A(a)(2)(A)(ii) are

therefore satisfied.
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Third and finally, because the Beirut banmdpoccurred in Lebanon, not the defendant-
state, the arbitration gairements of 8 1605A(a)(2)(A)(iii) do not apply.

Accordingly, because Iran was designatetibée sponsor of terror by the U.S. State
Department as a partial result of the Bebambing and remained so designated when a case
related to this one was filed; all victims andiolants were or are members of the U.S. armed
forces, U.S. nationals, or the estates therewf;aabitration need not be attempted, the Court is
required by the FSIA to hear plaintiffs’ claims.

4. Limitations.

All cases brought under § 1605A face a 10-yaitations period. 8§ 1605A(b). For a
related action, the action to which the related action is related must have been “commenced
under section 1605(a)(7) . . . not later thanlalter of 10 years after April 24, 1996, or 10 years
after the date on which the cause of action aro8d.605A(b). The action to which this action
is related—valore—was commenced in 2003, well within the 10-year period after April 24,
1996. Accordingly, plaintiffs and interversosatisfy the 10-year limitations period.

5. Conclusions Concerning Subject-Matter Jurisdiction.

First, these cases are nonjury civil actionaiasft a foreign state for relief in personam to
which the defendants are not immune. The Cinariefore has originglirisdiction over these
cases. Second, plaintiffs haweught suit against a foreigtate for acts of torture and
extrajudicial killing and the prosion of material resources ftire same which caused personal
injury and death for which money damages haeen sought. Defendants are therefore not
entitled to sovereign immunityThird, Iran was designated a state sponsor of terror by the U.S.
State Department as a partial result of theuB&ombing and remained so designated when

cases related to this one were filed; all vigtiamd claimants were or are members of the U.S.
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armed forces, U.S. nationals, or the estates thexrd arbitration need not be attempted. The
Court is therefore required to hear plaintiffs’ olgi Fourth and finallyplaintiffs satisfied the
10-year limitations period. Plaiffs are therefore not time-baddrom bringing suit. The Court
therefore has subject-matter jurisdiction over these cases.

B. PersonalJurisdiction.

The FSIA provides specific statuy rules controlling when federal district court shall
have personal jurisdictn over a foreign statege§ 1608, and ordinary minimum-contacts
requirements of the Fifth Amendment do apply to non-person foreign entitis®e TMR
Energy 411 F.3d at 299-302. Under both the statutolgs and the minimum-contacts test, the
definition of foreign state otherwise applitalo provisions of ta FSIA does not apply;
Congress and the courts distilfubetween a foreign state ifsend a political subdivision,
agency, or instrumentality (Bectively, “entities”) thereof.§ 1603(a) (defining “foreign state”
for all FSIA sections except § 1608); 8 1608 (settorth statutory distinitons between foreign
states and entities thereodMR Energy411 F.3d at 299-302 (discussing jurisprudential
distinctions between foreign statand entities thereof). Apphg these distinains, the Court
has personal jurisdiction undire FSIA over Iran—a forgn state itsel—and MOIS—a
political subdivision thereof—and tmainimum-contacts test does not apply.

1. FSIA-SpecificRules.
The FSIA establishes the requirenseftr proper service upon a foreign

state or a political subdision of a foreign stateSeeFed. R. Civ. P. 4(j)(1). The

FSIA prescribes four methods of servitedescending order of preference.

Plaintiffs must attempt seice by the first method (or determine that it is

unavailable) before proceedingttee second method, and so @ee28 U.S.C.

§ 1608(a).

The preferred method of service ididery of the summons and complaint

“in accordance with any special arrangetfen service between the plaintiff and

the foreign state.” 28 U.S.C. § 1608(a)(1f)no such arrangement exists, then
delivery is to be made “in accordance waih applicable international convention
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on service of judicial documentsid. 8 1608(a)(2). If neither of the first two

methods is available, plaintiffs maymgkthe summons, complaint, and a notice of

suit (together with a translah of each into the offial language of the foreign

state) “by any form of mhbrequiring a signed receipto be addressed and

dispatched by the clerk of the court to tead of the ministry of foreign affairs of

the foreign state concernedd. § 1608(a)(3). Finallyif mailed service cannot

be accomplished within thirty days, theme statute permits plaintiffs to request

that the clerk of the coudispatch two copies of the summons, complaint, and

notice of suit (together with translation of each intbe foreign state’s official

language) to the Secretary of Statbpwhen “shall transmit one copy of the

papers through diplomatic channels te tbreign state and shall send to the clerk

of the court a certified copyf the diplomatic note indicating when the papers

were transmitted.”ld. 8 1608(a)(4).

Ben-Rafael v. Islamic Republic of IraB40 F. Supp. 2d 39, 52 (D.D.C. 2008)).

In this case, no special arrangements forise exist between Iran and plaintiffs or
intervenors, nor is Iran a paty any applicable internationebnvention on service of judicial
documents.SeeU.S. Dep't of State, Bureau of CongulAffairs, Service Of Legal Documents
Abroad, http://travel.state.gbaw/judicial/judicial_680.htm({last visited Sept. 24, 2010)
(discussing international conventions on sereicprocess); Hague Conf. on Private Int’'l Law,
Status Table, http://hcch.e-vision.nl/index_en.@gb2conventions.statustd=17 (last visited
Sept. 24, 2010) (showing that Iramigt a signatory to the Conv@mn on the Service Abroad of
Judicial and Extra-Judicial Documents in CmilCommercial Matters)The first two methods
of service are therefore inapgige. Concerning the third thed, plaintiffs and intervenors
attempted to serve the summons, complaint, and notice of suit, translated into Farsi, the official
language of Iran, to the headtbé Iranian Ministry of Foreign Affairs, but to no avail; service
was refused.

Plaintiffs and intervenors therefore requestet the clerk dispatch two copies of the

summons, complaint, and notice of suit, translatem Farsi, to the Secretary of State. The

2 See § 1608(b) for language applying to Eeref agencies aridstrumentalities of
foreign states.
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Court granted plaintiffs’ and inteenors’ requests, the clerk dispatched the documents, and the
Secretary of State transmittede copy of the documents to Iran via a diplomatic note though the
Embassy of the Swiss Confederatishile returning the other copy the clerk. Plaintiffs and
intervenors therefore properlyrsed defendants undg 1608(a)(4).
2. Fifth-Amendment Requirements.

The Due Process Clause of the Fifth Ameadtrto the U.S. Constitution mandates that
“[n]o person shall . . . be deprived of life, libgror property, without duprocess of law.” In
civil cases against persons, then, the Due Prddlesse “requires that the defendant ‘be not
present within the territory of the forum, he haestain minimum contacts with it such that the
maintenance of the suit does not offend traditional notions of fair play and substantial justice.”
Price v. Socialist People’s Libyan Arab Jamahitig®4 F.3d 82, 95 (D.C. Cir. 2002) (quoting
Int'l Shoe Co. v. Wash326 U.S. 310, 316 (1945n{ernal quotation omitted)). “In the absence
of such contacts, the libertyterest protected by the Due Pres&€lause shields the defendant
from the burden of litigating in that forumId. (citing Burger King Corp. v. Rudzewic471
U.S. 462, 471-72 (1985)). Whether this minimoomtacts requirement applies to defendants
sued under the FSIA depends on whether sutdndants are persons under the Due Process
Clause.

Concerning foreign states themselves, thisuilittas squarely held that “foreign states
are not ‘persons’ protectdny the Fifth Amendment.’ld. at 96. As the Circuit later put it, “as a
constitutional matter, there is no constitutional mattém”. Consultants, Inc. v. Republic of
Pakistan 351 F.3d 1184, 1191 (D.C. Cir. 2003). The Gitrceasoned that “in common usage,
the term ‘person’ does notclude the sovereign.Price, 294 F.3d at 96 (quoting/ill v.

Michigan Dep'’t of State Polic&l91 U.S. 58, 64 (1989) (interngliotation omitted)). Moreover,
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because states of the United States are nabmeentitled to the Fifth Amendment Due Process
protectionsSouth Carolina v. Katzenba@83 U.S. 301, 323-24 (1966), “absent some
compelling reason to treat foreign sovereigns nfaverably than ‘States of the Union,’ it would
make no sense to view foreign state§assons’ under the Due Process ClauBeite, 294
F.3d at 96. Because foreign states themselves are not persons and thus not entitled to Fifth
Amendment Due Process Protections, plainéffd intervenors need not show any contacts
threshold between Iran and the District of Columbia.

Concerning entities of a foreign state, is®ue is whether a state “exerted sufficient
control over” the entity “to make it an agent of the [s]tatEMR Energy411 F.3d at 301. If
such control is exerted, “then there is no redasa@xtend to” such entitia constitutional right
that is denied to the sovereign itselfd.®> This Circuit has held that “plenary control” by a state
over an entity thereof is sufficieto conclude that the entity not a person under the Fifth
Amendment.Id. For example, iTMR Energythe State of Ukraine had plenary control over the
State Property Fund of Ukraine because the Burpgkrations were fundeand regulated by, and
its leaders were chosen by, the Stdte.at 301-02. MOIS, which operates as the foreign and
domestic intelligence agencoy Iran, is funded by Iran armperates under the guidance of
Iranian Supreme Leader Ayatollah Ali Khameneiisltlear, then, thdtan has plenary control

of MOIS, which is therefore nat person entitled to Fifth Amement Due Process protections.

3 Price, which was limited to the issue ofrgenhood of foreign states themselves,
“express[ed] no view as to whether other entitied fall within the FSIA’s definition of ‘foreign
state—political subdivisions, agencies, and instentalities thereof—“could yet be considered
persons under the Due Process Claug284 F.3d at 99-100. The later cas@diR Energy
took on the issue expressly avoidedArice, but did so only for agernes and instrumentalities
of foreign states. 411 F.3d at 300-02. The logiEMR Energyhowever, applies with equal
force to political subdivisions of foreign states: if a foreign state exercises sufficient control over
a political subdivision thereof suthat the political sbdivision may be com$ered an agent of
the state itself, the subdivision-agent is naere person entitled to Fifth Amendment Due
Process than the state-principal.
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Plaintiffs and intervenors need not show aamgtacts threshold between MOIS and the District
of Columbia.
3. CustomaryInternational Law.

In previous cases, this Circuit has also ad&r®d the effect afustomary international
law and whether it requires a minimum-contacts-like t€®MR Energy411 F.3d at 302.
According to the Court of Appegl“[clustomary international law comes into play only ‘where
there is no treaty[] and no controlling executivdegislative act or judicial decision.’Td.
(quotingThe Paquete Haband75 U.S. 677, 700 (1900)). “Never does customary international
law prevail over a contrary federal statutéd’ (citing Comm. of U.S. Citizens Living in
Nicaragua v. Reagar859 F.2d 929, 939 (D.C. Cir. 1988)). Here, the FSIA and Fifth
Amendment jurisprudence control. The Court therefore need not decide whether customary
international law would require some contacteshold between defendants and the District of
Columbia; even if it di, it would not apply.

4. Conclusions Concerning Personal Jurisdiction.

First, plaintiffs and intervenors properlyrged defendants under FSIA-specific rules.
Second, defendants are not persons entitlétdfth Amendment Due Process, making
unnecessary any consideration aiticontacts with this forum. Third, customary international
law, regardless of the extent to which it ntayl for a minimum-contastlike test, does not
apply. The Court therefore has personekiliction over defendds in this case.

V. Liability.

The FSIA prescribes which entities are subjediability as defendants under the FSIA-

created cause of action, the individuals or emtitiewhom or which defendants may be liable,

and for what actions such liability may attadh.this case, both defendants are liable to
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plaintiffs and intervenors for acts of extrajudickilling and the provigin of material support
and resources for such killing, but are not lidbleacts of torture because no such acts were
committed.

A. Entities Subject to Liability.

The FSIA restricts entities subject to liabilipder its federal cause of action to (1) a
“foreign state [(2)] that is or was a state sportdderrorism as described” in the elements
concerning the requirement to hear a claim, @ydany official, employee, or agent of that
foreign state [(4)] while acting wiin the scope of his or heffiee, employment, or agency.”

8 1605A(c). The FSIA also makes clear that “aifpirestate shall be vicariously liable for the
acts of its officials, employees, or agent&d”

In this case, the named defendants aredrahMOIS, both of which are considered a
“foreign state,”seediscussiorsupraPart IV.A.1., and both of wbh were designated state
sponsors of terrorism at all times and for oeesgiving rise to lialtity under the FSIAsee
discussiorsupraPart IV.A.3. Additionally, the bases fordfalleged liability of these defendants
are actions of their officials, employees, aggnts; officials and goioyees of MOIS funded,
technically assisted, and opgoaally controlled its agentsf Hezbollah in planning and
carrying out the Beirut bombing. Defendantstherefore subject to liability under the FSIA.

B. Individuals or Entities to Whom or Which a Defendant May Be Liable.

The FSIA prescribes which individuals qualdg those to whom entities subject to
liability may be liable. Such individuals includgl) a national of the United States[;] (2) a
member of the armed forces[;] (3) an employethefGovernment of the United States, or of an
individual performing a contract awarded bg tbnited States Government, acting within the

scope of the employee’s employment([;] or (4 tagal representative of [any such] person.”
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8 1605A(c). The FSIA elaborates the first class ahdividuals by defining “national of the
United States” to mean “a citizen of the Unitet@tes[] or . . . a person who, though not a citizen
of the United States, owes permanent alleggan the United States,” 8 U.S.C. § 1101(22);

8 1605A(h)(5), and the second by defining “armedds” to mean “the Army, Navy, Air Force,
Marine Corps, and Coast Guard,” W5.C. § 101(a)(4); 8 1605A(h)(4).

The Court is satisfied, based on plaintitiacontroverted allegations, that Armondo
Ybarra, John L'Heureux, Elizabeth Murphy, @iyan Harris are U.S. citizens, and that
decedent Terrence Rich was a Wtizen while alive. Pls.” Comp{ 1. The Court is further
satisfied, based on affidavits of intervenors, thegrvenor plaintiffs are also U.S. citizenSee
Wells Aff., Sept. 20, 2010, ECF No. 60; Jdrideureux Aff., Sept. 20, 2010, ECF No. 61,
Kerry L'Heureux Aff., Sept. 20, 2010, ECF No. 62. plaintiffs and intervenors are, therefore,
individuals or entitieso whom or which defendants mbg liable under the FSIA-created cause
of action.

C. Defendants’ Liability in This Case.

Under the FSIA terrorism exception, foreigatet are liable for (Igny “act of torture,
extrajudicial killing, aircraft sabotage, hostagking, or the provision ahaterial support or
resources for such an act if such act or provisioris engaged in by an official, employee, or
agent of such foreign state while acting witthie scope of his or her office, employment, or
agency”; (2) where such act is committed avsion provided by “that foign state, or of an
official, employee, or agent of that foreigat&t”; (3) which “caused (] personal injury or
death”; and (5) “for which Courts of the lted States may main jurisdiction for money

damages.” 8 1605A(a)(1), (c). When viewed tbge the third and fourth elements of this
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FSIA-created general cause of action requirenpfés and intervenorto prove a theory of
liability under which defendants cauthe requisite injury or death.
1. Acts for Which Defendants Are Liable.

First, concerning acts for which defendants inayiable, plaintiffs and intervenors plead
three: torture, extrajudial killing, and the prossion of material suppognd resources therefor.
The FSIA provides definitions of these acts, vahgeiide the analysis of whether such acts
occurred with respect to the Beirut bombirfgs discussed below, defendants committed acts of
extrajudicial killing and providedhaterial support and resourdes such killing, but defendants
did not commit torture.

“[T]orture” means [(1)] any act, [(2)] dected against an individual in the
offender’s custody or physical control3]{ by which severe pain or suffering

(other than pain or suffering arising orilpm or inherentn, or incidental to,

lawful sanctions), whether physical or mu&l, [(4)] is intentionally inflicted on

that individual [(5)] for sah purposes as obtaining frahat individual or a third

person information or a confession, puimghthat individual for an act that

individual or a third person has committed or is suspected of having committed,

intimidating or coercing that individual erthird person, or foany reason based

on discrimination of any kind.

Torture Victim Protection Act of 1991, Pub. No. 102-256, § 3(b}106 Stat. 73, 73 (1992);

8 1605A(h)(7). See generall44B Am. Jur. 2dnternational Law8 152. For example, the six-
year imprisonment of; beating of; and deprivatidiood, light, toilet facilities, and medical care
to an American professor at a Lebs@einiversity constituted tortur&utherland v. Islamic
Republic of Iran151 F. Supp. 2d 27 (D.D.C. 2001) (Lamberth, J.). Similarly, depriving a
hostage “of adequate food, lighjlet facilities, and medicalare for 564 days amounts to
torture.” Jenco v. Islamic Republic of Irah54 F. Supp. 2d 27 (D.D.2001) (Lamberth, J.).

The facts of this case, however, do sepport a similar conclusion. Unlike $utherlandand

Jencgq the defendants here never had custody or phlysomtrol over the victims of the Beirut
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bombing. Hezbollah did notdinap or imprison the soldieos the 24th MAU; indeed, the
contact between Iranian agentsldhe victims in this case wlseting—only the time it took to
drive an explosives-laden truck into a binlgl The Beirut bomloig, therefore, does not
constitute torture under the FSIA.
“[E]xtrajudicial killing” means g(1)] deliberated killing [(2)] not

authorized by a previous judgmenbpounced by a regularly constituted court

[(3)] affording all the judicial guarante@ghich are recognized as indispensable

by civilized peoples. [(4)] Such term, hewer, does not include any such killing

that, under international law, is lavilijucarried out undethe authority of a

foreign nation.
Torture Victim Protection Act of 1991, Pub. No. 102-256, § 3(a),06 Stat. 73, 73 (1992);
§ 1605A(h)(7). As this Court has previousbyind, and now reconfirms, Hezbollah, Iran, and
MOIS deliberately killed 241 American miliaservicemen in the Beirut bombingeterson |
264 F. Supp. 2d at 61. They in no way a@sa regularly constituted court and had no
authority to authore such killings.ld. Indeed, through their usé terroristic violence
defendants acted contrary to, not in confiby with, those guarantees recognized as
indispensable by civilized people. The Beloombing, therefore, constitutes extrajudicial
killing.

“[M]aterial support or resourceshieans any property, tangible or

intangible, or service, including currenay monetary instruments or financial

securities, financial serses, lodging, training, expeadvice or assistance,

safehouses, false documentation or idawifon, communications equipment,

facilities, weapons, lethal substasc explosives, personnel . . ., and

transportation, except medicioe religious materials.
18 U.S.C. 8§ 2339A(b)(1); 8 1605A(h)(3). Regardiimgncing, “[t]his Courthas determined that
‘the routine provision of finanal assistance to a terroristogip in support of its terrorist

activities constitutes providing material support and resources for a terrorist act within the

meaning of the [terrorism exception of the FSIA]IHi re Islamic Republic of Iran Terrorism
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Litig., 659 F. Supp. 2d (quotirfgatow v. Islamic Republic of Ira®99 F. Supp. 1, 19 (D.D.C.
1998) (internal quotation omitted) (Lamberth, JAdditionally, this Court has found that “a
plaintiff need not establish theéte material support or resourgasvided by a foreign state for a
terrorist act contributed directly todfact from which his claim arisesld. (quotingFlatow, 999
F. Supp. at 19). As this Court has prevlgdsund, and now reconfirms, Iran and MOIS,
through their officials and employees, providathficial support aneéthnical expertise to
Hezbollah, which, acting at the behest and utiieoperational control of defendants, was an
agent of defendant®eterson | 264 F. Supp. 2d at 60-61. Fhet, such provision was done
within the scope of the officers’ office, emogkees’ employment, and Hezbollah’s agency: the
goal of all involved was to suppdhe execution of terrorist violen@gainst the United States.
Defendants, therefore, provided matesiapport and resources for the Beirut bombing.

2. Entities Liable.

Second, concerning the entity that commitiee act or provided the provision of
material support and resources therefor, the ingrdf the FSIA is, at times, repetitive. Here,
the section setting forth the elements of the federal cause of action specifies that liability for
“acts described in subsection (a)(1)” of the F&Aorism exception shall apply only where such
acts are committed by “that foreign state, or ob#Hitial, employee, or agent of that foreign
state.” § 1605A(c) One of ttaets in subsection (a)(1) is theovision of material support or
resources for another act, such as extrajudidiaig, but only where sch provision is be made
“by an official, employee, or agent of such figrestate while acting with the scope of his or
her office, employment, or agency§ 1605A(a)(1). The result is tha the analysis of liability
for the provision of material support for extrajudidkilling, the lines arblurred. The definition

of such provision includes not grthe provision itself, but requisehat the provision be made
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by a foreign state or an official, employeeagent thereof. The second element then again
requires that the act for which liability athes—here, provision—be committed by a foreign
state or an official, employee, or agent therdgiit in the analysis of liability for extrajudicial
killing, the first element—the &e-and the second element—the actor—are not repetitive. The
definition of extrajudicial killing does not specifyahthe killer be a forgn state or an official,
employee, or agent thereof; thattpa left to the second element.

Thus, in the paragraphs above concerning the first element of liability for provision, the
court has already concluded tladficials, employees, and agemisdefendants provided material
support and resources to Hezbollah, and did samiitie scope of their office, employment, and
agency. As to the second element, then, the Court concludes once more that such provision was
made by officials, employees, and agents édnl@ants. Concerning &a&judicial killing, the
Court similarly concludes th&tezbollah, because it acted at thehest and under the operational
control of defendants, acted aaty of defendants. Defendaats therefore liable because the
extrajudicial killing and provision of material goiort and resources were committed by officials,
employees, and agents of Iran and MOP®terson | 264 F. Supp. 2d at 60-61. Or, as one keen
eyewitness to the attack putlie day after the bombing: KE Iranians have blood on their
hands. The terrorists were too well equibp&ou don'’t go to a local drug store and buy a
couple of tons of TNT.That takes the support of a government.” Pstipranote 1, at 202.

3. Causation and Injury Generally.

As discussed above, there is no but-for caosaequirement undehe FSIA; proximate
causation is sufficientSeediscussiorsupraPart IV.A.2. The Court net that plaintiffs had
alleged several connections between defendamitghe attack: Iran’s high level technical

participation facilitated the construction anglbsyment of the bomb so as to maximize its
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destructive effect, defendantslered the attack and oversawdperation, and Iran financially
supported HezbollahSee id

Above, the Court only considered these catinaes as allegations; now, it finds once
again that these allegations are tr@ee Peterson 264 F. Supp. 2d at 58.

[l]t is beyond question that Hezbollah atglagents received massive material

and technical support from the Iranian government. The sophistication

demonstrated in the placement of an expsharge in the cder of the Marine

barracks building and the dastating effect of the detonation of the charge

indicates that it is highly unlikely thatighattack could haveesulted in such loss

of life without the assistae of regular military forces, such as those of Iran.

Id. The Court therefore concludes that thesenections constitute proximate causation of
plaintiffs and intervenors’ and intervenors’ injuries, to the extent that they actually suffered such
injuries under a theory of recoverghaanced by plaintiffs and intervenors.

In this case, servicemen whagwed the attack advance thessiof liability of assault,
battery, and intentional inflictioaf emotional distress; the estatiea serviceman who did not
survive advances a wrongful-death theory obwery; and family members of such servicemen
advance theories of im#onal infliction of emotional distressThe Court is presented with the
difficulty of evaluating these claims under the FSIA-created cause of action, which does not spell
out the elements of these claims that the Cshwtld apply. Thus, the Court “is forced . . . to
apply general principles of tort law—an approé#wdt in effect looks ndifferent from one that
explicitly applies federal comam law”—but “because these acticmsse solely from statutory
rights, they are not in theorgatters of federal common lawHeiser v Islamic Republic of Iran
659 F. Supp. 2d 20, 24 (D.D.C. 2009) (Lamberth, C.J.) [hereirtédtiser I[. The Court of
Appeals addressed this difficulty Bettis v. Islamic Republic of Iran

The term “federal common law” seemsu®to be a misnomer. Indeed, itis a

mistake, we think, to label actionsder the FSIA and Flatow Amendment for
solatium damages as “federal common”laases, for these actions are based on
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statutory rights. . . . Rather, . . . becatseFSIA instructs that “the foreign state

shall be liable in the same manner anthedsame extent as a private individual

under like circumstances,” 28 U.S.C. § 1606 ieffect instrucs federal judges to

find the relevant law, not to make it.
315 F.3d 325, 333 (D.C. Cir. 2003). District asuhus look to Restatements, among other
sources, “to find and apply whateagenerally considered to beettvell-established standards of
state common law.Heiser 1, 659 F. Supp. 2d at 24. The Courtitherefore now “turn to the
Restatement (Second) of Torts ‘as a proxy for state common ldav.(uotingBettis 315 F. 3d
at 333; citingSutherland 151 F. Supp. 2d at 48-50 (applying the Restatement to several tort

claims).

4. Claims Brought by Survivors ofthe Attack: Assault, Battery, and
lIED.

Survivors of the Beirut bombing have alléigessault, battery, and IIED. Defendants are
liable under all three theories to thesaipififfs—Armando Ybarra and John L’'Heureux.

Iran is liable for assault in this case if, when it committed extrajudicial killing or provided
material support and resourdbsrefor, (1) it acted “intendinp cause a harmful contact
with . . ., or an imminent apprehensiorsath a contact” by, those attacked and (2) those
attacked were “thereby put in such imminapprehension.” Restatement (Second) of Torts
§ 21(1). Itis clear that defendants acted withnt to cause harmful contact and the immediate
apprehension thereof: acts of terrorism are, byr trery nature, intended harm and to terrify
by instilling fear of further harmyValore, 700 F. Supp. 2d at 76. Accepting these plaintiffs’
uncontroverted assertions thagyhdid, in fact, fear such harbecause of the attack, Pls.’
Compl. 11 24, 29, the Court concludes tefiendants are liable for assault.

Survivors have also alleged battery. Irahable for battery in this case if, when it

committed extrajudicial killing or provided mai& support and resoces therefor, it acted
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“intending to cause a harmful or offensive conhtaith . . . , or an imminent apprehension of
such a contact” by, those attacked and (2) “a hdroontact with” those attacked “directly or
indirectly result[ed].” Restateamt (Second) of Torts § 13. Harrh@iontact is that which results
in “any physical impairment of the condition aiother’s body, or physical pain or illnessd.

8 15. Again, it is clear that defendants actetth witent to cause harmful contact and the
immediate apprehension thereof: acts of terrorism are, by their verg natended to harm and
to terrify by instilling fear of such harmvalore, 700 F. Supp. 2d at 77. Accepting these
plaintiffs’ uncontroverted assertiotizat they did, in fact, suffexevere physicahjury from the
blast, Pls. Compl. 1 25, 30, the Court cadek that defendantsedrable for battery.

Finally, survivors have alsolafed intentional infliction oémotional distress. “One
who by extreme and outrageousdact intentionally or reckisly causes severe emotional
distress to another is subjectihility for such emotional dis¢ss, and if bodily harm to the
other results from it, for such bodily harmRestatement (Second) of Torts 8§ 46(1). “Acts of
terrorism are by their very deftion extreme and outrageous and intended to cause the highest
degree of emotional distressBelkin v. Islamic Republic of Ira®67 F. Supp. 2d 8 (D.D.C.
2009) (citingStethem v. Islamic Republic of Iré201 F. Supp. 2d 78, 89 (D.D.C. 2002)).
Accepting these plaintiffs’ and imeenors’ uncontroverted assertiahsit they did, in fact, suffer
severe emotional and physidajury, Pls.” Compl. 11 26, 31, ti@ourt concludes that defendants
are liable for I1ED.

The Court notes that these plaintiffs whieve claimed assault, battery, and IIED may
recover under only one of any such theqrassmultiple recovery is prohibite&ee, e.gBeer v.

Islamic Republic of Iran574 F. Supp. 2d. 1, 13 (D.D.C. 2008) (prohibiting double recovery for
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both IIED and wrongful death) (Lamberth, C.JThe Court considers tr@mount of recovery to
which these plaintiffs and intervenors arditled in the section on damages below.
5. Claim Brought by an Estate for Wrongful Death.

A wrongful-death action is one brought by a dbx@’s heirs at lanand may be brought
through the estate of the deeeatl “for economic losses which result from a decedent’s
premature death.Flatow, 999 F. Supp. at 27. Only one estate-plaintiff has brought such a
claim: the estate of Terrance Rich. Becausendizhets are liable for the extrajudicial killing of
the decedengeediscussiorsupraPart IV.C.1., defendants aresalliable for the economic
damages caused to decedent’s estate. The Qositlers the amount aécovery to which this
plaintiff is entitled in the section on damages below.

6. Claims Brought by Family Members of Victims for IIED.

Several family members of victims haweught IIED claims, alleging that extreme and
outrageous conduct directed atdhperson relatives caused tegdaintiffs and intervenors
severe emotional distress. These family memmlare plaintiffs Eiabeth Murphy and Bryan
Harris—mother and half-brotherespectively, of Tikance Rich—and intervenors Mary E.
Wells, Kerry M. L’'Heureux, and Jane L. L’'Heureux—mother and sisters, respectively, of John

L'Heureux?

* The Court notes that Efibeth Murphy and Bryan Harde not formally style their
claim as one for IIED, but instead plead a cléam‘loss of society.” Pls.” Compl. {1 21-22.
The particulars of the claim, hawer, read as one for IIED: $the result of the death of
Terrence Rich, his mother, Elizabeth Murphy, andviving sibling, Bryan Harris, have suffered
and will continue to suffer severe mahanguish and the loss of societyd.  22. The sort of
suffering claimed is compensated with solatiwalore, 700 F. Supp. 2d at 85 (“Solatium is
awarded to compensate the mental anguisieayement[,] and grief that those with a close
personal relationship to a decedent experienceeaztult of the decedent’s death, as well as the
harm caused by the loss of the decedent['sifetp and comfort.” (internal quotation marks
omitted)). “Under the FSIA, a solatium claimimglistinguishable from an IIED claim.Id.
Accordingly, the Court construes these ipligiis’ claim as an allegation of IIED.
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Iran is liable in this case under such claifrs(1) engaged irextreme and outrageous
conduct (2) which was directed at persons dii@n plaintiffs (3) with intentionally or
recklessly caused severe emotional distressydtutecessarily bodily harm, (4) to such persons’
immediate family members—the immediate-figmequirement—who were present at the time
such conduct occurred—the presence requinémestatement (Second) of Torts 8§ 46(1)—
(2)(a). Although this fourth eleemt appears to prohibit recovegr emotional injury by those
not in the immediate family of the persontbom extreme and outrageous conduct is directed
or by those who are not presentts time such conduct occursettirafters of the Restatement
include a caveat: “The [American Law] Institigepresses no opinion as to whether there may
not be other circumstances under which the actorbraagubject to liability for the intentional or
reckless infliction of emotional distress.” Restaent (Second) of Torts § 46 Caveat. In other
words, there may be instances where it is @yppate to permit recovery by individuals not
satisfying the immediate-familgr presence requirements.

Plaintiffs and intervenors have easily proviea first three elements. “Acts of terrorism
are by their very definition exdme and outrageous and intended to cause the highest degree of
emotional distressBelkin v. Islamic Republic of Ira®67 F. Supp. 2d 8 (D.D.C. 2009) (citing
Stethem v. Islamic Republic of Ire201 F. Supp. 2d 78, 89 (D.D.C. 2002)), and the conduct was
directed at servicemen, not family-member pléfimtor intervenors. The immediate-family and
presence requirements, however, require more discussion.

Concerning the immediate-family requiremethis Court has previously “adopted the
strict meaning of ‘immediate fanyif defined as one’s spouse, parersiblings, and children.”
Heiser I, 659 F. Supp. 2d at 28 (citidgncg 54 F. Supp. 2d at 36 n.8). Immediate family

members do include those of thdfliood, as “[s]iblings of half-lmod to the servicemen in this
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case are presumed to recover as a full-blood sibling wo#dtérson I] 515 F. Supp. 2d at 52.
All family-member plaintiffs and intervenors satighis requirement as eih parents of siblings
of servicemeni. Concerning the presence requirement, the Restatement’s caveat “suggests
that . . . ‘[i]f the defendant£onduct is sufficiently outrageousaintended to inflict severe
emotional harm upon a person which is not @nésno essential reason of logic or policy
prevents liability.”” Heiser II, 659 F. Supp. 2d at 27 (quoting Dan B. Dobbs, The Law of Torts
§ 307, at 834 (2000)). As thioGrt has noted, “[tjermism, unique among the types of tortious
activities in both its extreme methods and aims, passes this test ebkil{Dhe therefore need
not be present at the time ofearorist attack upon a third perstnrecover for severe emotional
injuries suffered as a result. Family-membeiniffs and intervenors, although not present at
the Beirut bombing, may therefore recover for th@®onal injuries they suffered as a result of
that attack.

D. Jurisdiction.

In satisfaction of the final element of the FSIA-created cause of action, the Court has
jurisdiction over this cassgediscussiorsupraPart IV., for money damagesgediscussion
infra Part VI.

E. Conclusions Concerning Liability.

In this case, both defendants are considarfeleign state and were and are designated
state sponsors of terrorism dttanes and for reasons giving rige liability under the FSIA.
Additionally, the bases for the alleged liabilitytbEse defendants are actions of their officials,

employees, and agents. Defendants are therstdject to liability under the FSIA-created

> Although the Court has no occasion in ttése to expand the immediate-family
requirement to include non-immediate family members, the Court notes that is has been so
expanded in a similar cas&ee Valorg700 F. Supp. 2d at 79.
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cause of action. Further, plaiiféiand intervenors all are or wemnationals of the United States.
Plaintiffs therefore fall into alass of individuals to whom tEndants may be liable. Finally,
though not liable for torture, defenta are liable for extrajudidi&illing and the provision of
material support and resources for suchngl which was committed bgfficials, employees,

and agents of defendants; which caused injudeuseveral theories of liability; and for which

the Court has jurisdiction for mopelamages. Therefore, plaintiffs and intervenors may recover
the appropriate amount of damages determined by the Countra Part VI.

VI. Damages.

The Court hereby adopts, just as it didPetersonall facts found and recommendations
made by the special masters relgtio all plaintiffs and interveors in this case, except where
recommendations as to family-member pldéistor intervenors deviate from the damages
framework, discussed belowPeterson 1515 F. Supp. 2d at 52-53. Any such deviations “shall
be altered so as to conform with the respecward amounts set forth” in the framework,
unless otherwise notedd. at 53.

A. DamagesAvailable.

Damages available under the FSIA-created catiaetion “include economic damages,
solatium, pain and suffering, and punitive damages.” 8 1605A(c). Accordingly, those who
survived the attack can recover damages for their pain and suffering, as well as any other
economic losses caused by thejuiies; estatesf those who did not survive can recover
economic losses stemming from wrongful death of the decedent; family members can recover
solatium for their emotional injy; and plaintiffs who have qeiested them can recover punitive

damages.
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“To obtain damages against defendants iF&lA action, the plainti must prove that
the consequences of the defendants’ conduct \neasonably certain (i.emore likely than not)
to occur, and must prove the amount of the dasage reasonable estimate consistent with this
[Circuit’s] application of the American rule on damagesSalazar 370 F. Supp. 2d at 115-16
(quotingHill v. Republic of Irag 328 F.3d 680, 681 (D.C. Cir. 2003) (internal quotations
omitted)). As discussed aboy#aintiffs have proven that the féedants’ commission of acts of
extrajudicial killing and provisin of material support andseurces for such killing was
reasonably certain to—and indeed intended to-seanjury to plaintiffs. The Court now
discusses reasonable estimates of the diffel@mtages sought under th8IA-created cause of
action. The damages awarded are laid outartdbles in the separate Order and Judgment
issued this date.

B. Damages Awarded in This Case.

Survivors of the Beirut Bombing are entitleddamages for the pain and suffering they
endured and continue to endurdhs day, as well as damages for economic losses. The one
estate plaintiff is entitled to damages for ecomolwss suffered by decedent’s estate. Family
members of victims of the BeirBombing are entitled to solatiunkinally, those plaintiffs who
have requested them are entitled to punitive danfages.

1. Pain and Suffering of Survivors.

Damages for surviving victims are determirmed upon an assessment of such factors

as “the severity of the pain immediately folimg the injury, the lengt of hospitalization, and

the extent of the impairment that will remain wikie victim for the rest of his or her life.”

® Plaintiffs and intervenors have also resfeel that the Court award costs of suit.
Plaintiffs and intervenors do notexkto specifically request thidite Court award costs. Instead,
they should prepare a bill obsts per Local Civil Rule 54.1.
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Peterson 1) 515 F. Supp. 2d at 52 n.26 (quotation orditte‘In awarding pain and suffering
damages, the Court must take pains to ernbatandividuals with similar injuries receive

similar awards.”Peterson 1] 515 F. Supp. 2d at 54T hus inPetersonthe Court granted a
baseline award of $5 million to individuasffering such physical injuries as compound
fractures, severe flesh wounds, and wounds eaui $rom shrapnel, as well as “lasting and
severe psychological painld. The Court was willing to depanpward from this baseline to
between $7.5 and $12 million in more severeainsés of physical and psychological pain, such
as where victims sufferedlatively more numerous and segenjuries, were rendered
quadriplegic, partially lost vish and hearing, or were mistakien dead, as was one soldier who
“was placed in a body bag [and] buried alive m@rgue for four days until someone heard him
moaning in pain.”ld. Similarly, the Court was willing to depart downward to between $2 and
$3 million where victims suffered only minor shrapimgliries or minor injury from small-arms
fire. 1d. With these considerations in mind, theu@ now analyzes the recommendations of the
special master.

Concerning Armando J. Ybarra, the spenialster recommended that the Court not
deviate from its damages framework. Rpt. of&al Master Pursuant to Order of Reference
Concerning Count V (Armando J. Ybarra) 11ndd0, 2010, ECF No. 55 [hereinafter Ybarra
Rpt.]. In the immediate aftermath of théagk, Mr. Ybarra was bigd under concrete for
several hours, which cut and crushed—but didomeak—his right leg, eesing severe muscle
and nerve damagdd. at 5-6. The rest of his body was riddled with shraplitlat 6. Today,
he has no feeling in his loweght leg; his injured limb is pron® recurrent infection; he
requires the assistance of a cane, walker, or laiha@ie for mobility; and suffers from depression

and post-traumatic stress disordat. at 7-8. These injuriesaserious and life-long and
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comport with the sorts of injuries for whiclbaseline award is made. Accordingly, the Court
agrees that Mr. Ybarra should rece$&£000,000.00 in damages for pain and suffering.

Concerning John E. L’'Heureux, the speciaktearecommended thtitte Court depart
upward from its baseline to $7.5 million. Rpt. oeSjal Master Pursuant to Order of Reference
Concerning Count VI (John L'Heureux) 20, Jdly, 2010, ECF No. 56 [heinafter L’'Heureux
Rpt.]. In the immediate aftermath of thétack, Mr. L'Heureux suffered severe and multiple
injuries, including an “impaled rectum by an edfj that split his sphcter and pierced his
stomach; [a] crushed kidney; [a] fractured pel{a$;detached ear; cuts and abrasions over 80 to
90% of his body; [the wearing of a] colostomygldar 11 months[,] and damage to his legs and
feet that confined him toaheelchair for many months.fd. at 5. Today, he continues to suffer
from severe physical and emotional pain, inahgoanxiety and post-trauatic stress disorder.

Id. at 7. He is 100% disabledd. at 20. Given the severity, mber, and life-long deleterious
effect of Mr. L’'Heureux’s injures, the Court agrees that anvapd departure is warranted.
Accordingly, the Court agrees that MrHeureux should receive $7,500,000.00 in damages for
pain and suffering.

2. Economic Loss of Survivors.

In addition to pain and suffering, the plaffgiwho survived the attack proved to the
satisfaction of the special master, and thusecsttisfaction of the Cotlost wages resulting
from permanent and debilitating injuries suffered in the att&aeYbarra Rpt. 11-12,

L'Heureux Rpt. 20—-21. Based on economic reparksrstted to the special master by a forensic
economist, the master recommends thatYarra should receive $2,123,146.00 and that Mr.

L’Heureux should receive $3,197,369.00. in damdgesconomic loss. The Court agrees.
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3. Economic Loss of Decedent.

The one estate plaintiff—Ed&of Terrance Rich—has provemthe satisfaction of the
special master, and thus to the satisfaction o€Cinrt, loss of accretiorte the estate resulting
from the wrongful death of decedent in the attaSkeRpt. of Special Mast Pursuant to Order
of Reference Concerning Count IV (Elizabé&turphy and Bryan Harris), July 22, 2010, ECF
No. 57 [hereinafter Rich Rpt.]. Based on ecoimoraports submitted to the special master by a
forensic economist, the master recommehdsthe estate should receive $1,545,055.00. The
Court agrees.

4. Solatium of Family Members.

Solatium is awarded to compensate the “thataleanguish, bereavement[,] and grief that
those with a close personal tad@ship to a decedent experierasethe result of the decedent’s
death, as well as the harm caused by thedb®e decedent['s] society and comforBelkin,

667 F. Supp. 2d at 22 (citirgammarell v. Islamic Republic of Ira@81 F. Supp. 2d 105, 196—
97 (D.D.C. 2003)Elahi, 124 F. Supp. 2d at 110). “In detenmng the appropriate award of
damages for solatium, the Court may look tempdecisions awarding damages for intentional
infliction of emotional distress as wels to decisions regarding solatiunAtosta v. Islamic
Republic of Iran574 F. Supp. 2d 15, 29 (D.D.C. 2008) (citigim v. Islamic Republic of Iran
425 F. Supp. 2d 56, 71 (D.D.C. 2006) (Lamberth, J.)) (Lamberth, C.J.).

In Petersonthis Court adopted the framework set fortiHgiseras “an appropriate
measure of damages for the family membengaifms who died” in the Beirut bombing.
Peterson 1) 515 F. Supp. 2d at 51 (cititdgeiser | 466 F. Supp. 2d at 271-356). That
framework awarded valid claims brought by paseand siblings of deceased servicemen $5

million and $2.5 million each, respectively. Relatieésurviving servicemen received awards
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valued at half of the awards to family mesnb of the deceased: $2.5 million for parents, and
$1.25 million for siblings. Although “the lossféered” by family members of victims “is
undeniably difficult to quantify,Heiser | 466 F. Supp. 2d at 269, a review of similar cases
shows that the damages framework as laid oBetersorhas strong precedential suppsee,
e.g, Valore, 700 F. Supp. 2d at 8Brewer, 664 F. Supp. 2d at 57-58eiser I, 659 F. Supp. 2d
at 27 n.4Anderson v. Islamic Republic of Ira®0 F. Supp. 2d 107, 113 (D.D.C. 2000);
Eisenfeld 172 F. Supp. 2d at 10-1Alatow, 999 F. Supp. at 29-32.

These numbers, however, are not set in stdiee Court may award greater amounts in
cases “with aggravating circumstancesreenbaum v. Islamic Republic of Iradbl F. Supp. 2d
90, 108 (D.D.C. 2006) (Lamberth, J.), indicated bghsthings as “[t]lestimony which describes a
general feeling of permanent loss or chaocgesed by decedent’s absence” or “[m]edical
treatment for depression and related affective disordelatéw, 999 F. Supp. at 31. Such
departures are usually relatively small, absent “circumstances that appreciably worsen” a
claimant’s “pain and suffering, sues cases involving torture kidnapping” of the party to
whom extreme and outrageous conduct was direck@denbaum451 F. Supp. 2d at 108
(departing upward from $8 million to $9 million a widower’s award upon consideration of
“the severity of his pain and suffering duehe loss of his wife and unborn first child”).
Conversely, the Court may depart downwardnmount where the relationship between the
claimant and the decedent is more attenua$sk, e.g.Smith ex rel. Smith v. Islamic Emirate of
Afghanistan 262 F. Supp. 2d 217, 236 (S.D.N.Y. 2003). Wfihse considerations in mind, the
Court now analyzes the recommendations of the special master.

The special master found no circumstaramapelling a deviation form the damages

framework for any family-member plaintiffs ortervenors in this case. Rich Rpt. 15;
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L'Heureux Rpt. 20. The Court agrees. Althoulgbese plaintiffs and intervenors suffered great
personal loss at the death of family memlakarly loved, none suffered the particularly
devastating and uniquely acute suffering warrgnan upward departure, such as nervous
breakdowns or self-destructive behavi&ee, e.gValore, 700 F. Supp. 2d at 86. Accordingly,
the Court agrees that Elizabeth Murphy, motifadteceased serviceman Terrance Rich, should
receive $5,000,000.00; Bryan Harris, half-brothiedecedent Terrance Rich, should receive
$2,500,000.00; Mary E. Wells, mother of survivsgyviceman John L’Heureux, should receive
$2,500,000.00; and Kerry M. L’'Heureux and Jane lHeureux, sisters of suving serviceman
John L’'Heureux, should each receive $1,250,000.00.

5. Punitive Damages.

Only two plaintiffs—Armando J. Ybarrand John E. L’'Heureux—have specifically
requested an award of punitive damages. Plsi@aff 27, 32. Neither the other plaintiffs nor
intervenors have made a simitaquest in their pleadingSeePls.” Compl; Ints.” Compl. “A
default judgment must not differ in kind frowr, exceed in amount, what is demanded in the
pleadings.” Fed. R. Civ. P. 54(c). Accordinglythis default judgment, the Court will only
award punitive damages to those plaintiffs who have demanded them.

Punitive damages, only recently madeaitable under the revised FSIA terrorism
exception, serve to punish and deter distions for which they awardeth re Islamic Republic
of Iran Terrorism Litig, 659 F. Supp. 2d at 6Heiser II, 659 F. Supp. 2d at 29-3@¢osta 574
F. Supp. 2d at 30 (citing Restatement (Second)ofs 8§ 908(1)). Punitive damages are not
meant to compensate the victim, but instead tni@aaward the victim aamount of money that
will punish outrageous behavior and deter suchagaous conduct in the future. In determining

the proper punitive damages award, courts evafoatefactors: “(1) the character of the
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defendants’ act, (2) the nature andent of harm to the plaintifihat the defendants caused or
intended to cause, (3) the need for deterresmoe (4) the wealth of the defendanté&fosta 574
F. Supp. 2d at 30 (citinglatow, 999 F. Supp. at 32 (citing Restatement (Second) of Torts

8 908)). The nature of the defendants’ aat$ the nature and extent of the harm defendants
intentionally caused among the most heinous the Court can fath&me Bodoff424 F. Supp.
2d at 88 (determining a bus bombing, for which Mas held liable, the “extremely heinous”).

“The defendants’ demonstrated policy of encouraging, supporting and directing a
campaign of deadly terrorism is evidenceh®f monstrous character of the bombing that
inflicted maximum pain and suffering on innocent peoplédmpuzano v. Islamic Republic of
Iran, 281 F. Supp. 2d 258, 278 (D.D.C. 2003) (concwy@ separate bus bombing for which
Iran and MOIS were held liable). As to deémce and wealth, Dr. Patrick Clawson, an expert
on Iranian terrorism activities, Bdestified in several cases the amounts of punitive damages
that would serve to deter Iran from supporting testactivities againgtationals of the United
States.See, e.gFlatow, 999 F. Supp. at 3eiser I, 659 F. Supp. 2d at 30. Two numbers are
at issue: the multiplicand—the amount of Imahnual expenditures on terrorist activities—and
the multiplier—the factor by which the multipéind should be multiplied to yield the desired
deterrent effect.

Concerning the multiplicand, most recentlyMalore, Dr. Clawson declared that “the
financial material support provided by Iran in pagt of terrorism is in the range of $300 million
to $500 million a year.” Clawson Aff. § ¥alore, No. 03-cv-1959 (D.D.C. Mar. 31, 2010), ECF
No. 58. Dr. Clawson based his range on Irandvigion of approximately $200 million in direct
cash assistance to Hezbollah in 2008, as wehlegrovision since 2008 “many tens of

millions of dollars” worth of sophisticatedeaponry, including some 40,000 rockelis. § 3.a.
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(citing U.S. Dep'’t of StateCountry Reports on Terrorism 200& 183 (2009)available at
http://www.state.gov/documents/organizatior?329.pdf.). The Court adopted $200 million as
the multiplicand invalore, as that value was “based on the known amount of Iran’s annual cash
assistance specifically to Hezbollah and does roptire the Court to waver from its neutrality
concerning terrorism financing thazarding a guess as to théuesof any non-cash assistance
also provided to Hezbollah.” 700 F. Supp. 2d at 88.

Concerning the multiplier, Dr. Clawson testifiedRlatow that a factor of three times
Iran’s annual expenditures on terrorism “would be the minimum amount in punitive damages
that would affect the conduct of the Islamic Repubfitran, and that aatctor of up to ten times
its annual expenditure for terrorism must be considered to constitute a serious deterrent to future
terrorist activities aimed at United Statnationals.” 999 F. Supp. at 32.Heiser, however, he
recommended a factor between three and fiveppssed to three and ten. 659 F. Supp. 2d at
30. In both cases, the Court conservatively adapgetbwer multiplier of eachange: three.

In the action to which this action is relatedalore—the Court adopted five as the
multiplier. 700 F. Supp. 2d at 89. This highember was “based on the suggestion by Dr.
Clawson that Iran has recently begun to mot&ely participate in litigation in the United
States and elsewhereld. (citing Clawson Aff. § 6). The Couemphatically pronounced that
“Iran’s support of terrorism against citizens of the United States absolutely will not be tolerated
by the courts of this nation” and that “adopting faga multiplier . . . will hold Iran to account.”

Id. Multiplying $200 million by five, the Court aavded punitive damages in the amount of $1
billion. 1d.

Today, the Court is faced withquandary. Punitive damages have already been awarded

in Valore, which concerned the same incident as tse—the Beirut Bombing. Recurrent
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awards in case after case argsbut of the same facts can financially cripple a defendant, over-
punishing the same conduct through repeated awatldittle additionaldeterrent effect, and
awards in several cases arismg of the same facts can differ, creating anomalous results. 1
Linda L. SchlueterPunitive Damage$§ 4.4(A)(5)(b)—(c) (5th ed. 2005); 1 John J. Kircher &
Christine M. WisemarRunitive Damages, Law and Practigeb:26 (2d ed. 20003eeState

Farm Mut. Auto. Ins. Co. v. Camphedi38 U.S. 408, 423 (2003) (noting concern for “multiple
punitive damages awards for the same conduct”). How, then, should the Court award punitive
damages in a subsequent case arising out of the same facts as a former case in which punitive
damages have already been awardé€d@ Supreme Court’s recent decisiorPimlip Morris

USA v. Williamffers insight into how the Court ght answer this question. 549 U.S. 346
(2007).

In Phillip Morris, the Court held that punitive damages may only be awarded to punish
and deter actions of defendantshwrespect to the plaintiffs in the particular case in which
punitive damages are soughd. at 356-57. Punitive damages may not be issued to punish harm
caused to others who are not party toig as such damages would constitute an
unconstitutional taking of property frodefendants without due procedd. at 349, 353-55. In
other words, “undelPhillip Morris punitive damages awards are personal to each plaintiff.”
Byron G. StierNow It's Personal: Punishmeanhd Mass Tort Litigation AftePhilip Morris v.
Williams, 2 Charleston L. Rev. 433, 454 (2008hillip Morris has thus largely solved the
problem of multiple punishments: when punitiver@dayes are personal to plaintiffs in a given
case, they are not necessarily excessive wherdadam a subsequent case, even arising out of

the same facts, if the subsequersecavolves differenplaintiffs. See idat 454-58.
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But the question still remains: Whattiee proper punitive-damages award in such a
subsequent case? If the Courtrevto simply re-enter an awaofl $1 billion in this case, which
involves only two plaintiffs who have requedtpunitive damages, after having previously
entered the same amount in the consolid¥eddre, which involved approximately 100
plaintiffs who requested punitive damages, theatigpbetween the two cases’ plaintiffs’ shares
of punitive damages would be severe. The Court is not concerned with that disparity from the
perspective of compensation. Piug damages are not intendedcctimpensate plaintiffs. The
fact that there may be varianitem one case to another, evenamhthose cases arise out of the
same facts, such that some plaintiffs ergdyigher award than othersaises no concern for
inequitable compensation. The Court is conedr however, with that disparity from the
perspective of the posthillip Morris plaintiff-personal purpose of punishment.

Where there is more than one case arising out of the same facts, an analysis of the amount
of punitive damages awarded compared withatimeunt of compensatory damages awarded can
be used to gauge the amount of punishmentatetrence the Court considered necessary based
on the injuries plaintiffs to that case suffered. anhinjuries suffered by separate plaintiffs in a
second case are of the same sothase suffered by plaintiffs ithe first, there is no reason to
deviate in the second case from the conclusion eghichthe first as to the ratio of punitive-to-
compensatory damages. For example, if a court awarded $1,000,000.00 in punitive damages and
$100,000.00 in compensatory damages in thedase, it makes sense to award $10.00 in
punitive damages for every $1.00 awarded as compensatory in the second. Adopting this
method, the Court will comport with its conclusions mad¥atore as to the appropriate level of
punishment and deterrence needed, whileetsoiring that punitive damages are personal to

plaintiffs in this case.
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In Valore, the Court awarded damageghie amount of $1,290,291,092.00, of which
$290,291,092.00 was compensatory and $1,000,000,000.00 was punitive. Revised Order and
JudgmentyValore No. 03-cv-1959 (D.D.C. Sept. 20, 2010), ECF No. 71. The Court thus
concluded that for every dollar’'s worth of ijjuas measured by compensatory damages, the
appropriate amount neededponish defendants for and detlefendants from terrorism was

$3.44 (when rounded to the nearest cefitje Court retains that ratio todayAccordingly, for

” In Exxon Shipping Co. v. Bakehe Supreme Court recently limited a punitive damages
award to a maximum of a 1:1 ratio withnepensatory damages awarded. 128 S. Ct. 2605
(2008). InValore the Court distinguishelixxon

To the extent that some plaintiffs ynshare in a punitive damages award higher
than their compensatory award, and thitk & ratio of punitive to compensatory
damages higher than 1Hxxonis distinguishable from this case. Fiskxon
concerned punitive damages awarded under maritime law, not the FSIA; the
Supreme Court explicitly limited its holding, tiveg that “a 1:1 ratio . . . is a fair
upper limitin such maritime casés[Exxon 128 S. Ct.] at 2633 (emphasis
added). But more importantly, the@eme Court decided a case “with no
earmarks of exceptional blameworthiness in the punishable spectidim\When
“the supertanker Exxon Valdez groundedBligh Reef off the Alaskan coast,
fracturing its hull and spilling millions of gallons of crude oil into Prince William
Sound,” the defendants acted recklessly“without intentional or malicious
conduct.” Id. at 2612, 2631 n.23, 2633. The Supreme Court left open the
possibility that defendants who do act witkent or malice nght be subject to
higher ratios of punitive to compensatory damages.idSet 2633.

This is a case where higher ratios alearly warrantedThose harboring
a deep-seeded and malicious hatred efuhited States who intentionally commit
terroristic murder of American military servicemen deserve to be punished at a
ratio significantly higher than 1:1 withe compensatory damages for which they
are otherwise liable. Moower, even after Exxon, thi3istrict has repeatedly
awarded punitive-damages awards in FSIA cases without concern that such
damages may have been awarded agjladniratio than 1:1 with compensatory
damages.See, e.gHeiser I, 659 F. Supp. 2d at 30—-3Ac¢osta 574 F. Supp. 2d
at 30—31Brewer, 664 F. Supp. 2d at 59 (“Therene reason to depart from
settled case law regarding the amount of punitive damages in terrorism cases.”).

Valore 700 F. Supp. 2d at 89 n.1s&e also Duckworth v. U.S. ex rel. Lock@10 WL
1499490, at *16 n.14. (D.D.C. Apr. 15, 2010). Twmurt retains thiglistinction today.
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those plaintiffs who have prayed for punétidamages, the Court will award $3.44 in punitive
damages for every dollar of compensatdaynages awarded to each such plaintiff.
VIII. Conclusion.

Iran and MOIS are responsible for the tisadnd injuries of hundreds of American
servicemen; are liable for physical, emotiomalgd pecuniary injuries suffered as a result; and
deserve to be punished to the fullest legalrexpessible. In aecent interview, Iranian
President Mahmoud Ahmadinejaddlared that he and his conntoppose terrorism. We
strongly oppose” it. Interview by George @tanopoulos, Chief Political Correspondent, ABC
News, with Mahmoud AhmadinejaBresident, Iran (May 5, 201Q@janscript available at
http://abcnews.go.com/print?id=10558442. The Csucerely hopes théhe compensatory
damages awarded today help to alleviate pféhand intervenors’ injuries, and that the
punitive damages also awarded inspire Irardtoeae to its professed opposition to terrorism.

A separate Order and Judgmeantsistent with these findings shall issue this date.

Signed by Royce C. Lamberth, Chief Judge, on September 24, 2010.
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