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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COMPTEL
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V. Civil No. 06-1718(RCL)

FEDERAL COMMUNICATIONS
COMMISSION

Defendant
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MEMORANDUM OPINION

This action concerna Freedom of Information Act (“FOIA”yequestby COMPTEL for
certain records held by the Federal Communications Commission (“FCC”)reBeé&Court are
plaintiff COMPTEL's [52] and defendant FCC'’s [5&rossMotions for SummaryJudgment:
In general, COMPTEL seeks an order enjoining the FCC from withholding the ret¢ords i
requested and compelling the FCC to produce unredacted versions of those, @udrds
declaratory judgment that the FCC has violated the FOIA. The FCC seeks antdigatet
conducted a reasonable search, produced all responsive documents, and properly withheld

information under statutory FOIA exemptions.

! COMPTEL submitted a Memorandum [52] of Points and Authorities in Supp&tminary Judgment, ECF No.
52, but not a formal motion for summary judgment. However, given thabdint FCC filed an Opposition to the
Memorandum of Points and Authorities aB@MPTEL filed a Reply, the Court deems the Memorandum a motion
for summary judgment. In addition to the partiesdss motions, the Court considered the following filings, and
their attached exhits: COMPTEL'’s Statement [52] of Material Facts as to Wth There Is No Genuine Dispute;
FCC’s Opposition [54] to Plaintiff's Motion for Summary Judgment; COMPE Reply [56] to Defendant’s
Opposition to COMPTEL’s Motion for Summary Judgment; FCC’'s MemorandumofsBbints and Authorities in
Support of its Motion for Summary Judgment; FCC’s Statement.[58 Material Facts Not in Genuine Dispute
and the attached Supplemental Declaration of Judy Lancaster and VaughisB@ExCOMPTEL's Opposition
[55] to Defendant’s Motion for Summary Judgment; FCC’s RdpIF] in Support of its Motion for Summary
Judgment; the FCC’s Notice [58] of Supplemental Release of Informatimh;C&OMPTEL’'s Reply [59] to
Defendant’s Notice of Supplemental Release of Information.
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The Court cannot grant summary judgment to either party at this time. Firstjghee
factual dispute as to whether tHeCC conducted a search in response to COMPTEL’S most
recent FOIA request. More importantly, the FCC has not demonstrated tloadiucted an
adequatesearchin response to that request. This alone precludes summary judgment for the
FCC. However, wen if the FCC haddemonstratedhat it conducted an adequasearch the
agency has not provided sufficient detail regardisgjustifications for withholding certain
informationunder various FOIA exemptions. As the D.C. Circuit has reiterated numerous times
agencies cannot rely oitonclusory and generalized allegations of exemptioas,it has done
here. Finally, in response to an administrative ordéwe FCC releaseddditional responsive
information to COMPTEL after the pending motions for summary judgwere filed and ripe.
However, the FCC has not amended its submissions to the t6@atount for this release and
the parties appear to disagree about whether the FCGatiafied its obligations under the
administrative order. Because the Courtnmandetermine which information has now been
released and which withheld, it cannot evaluate the FCC’s remaining redactions.

Although the FCC has not met its burden for summary judgment, the Court also lacks
sufficient information by which to grant summagodgment for COMPTEL. As is often the
practice with FOIA caseas which the record is not sufficiently developéae Court willDENY
WITHOUT PREJUDICE the parties’ motions The FCC is directed to file an amended
declaration and&/aughnindex to address the issues identified in this Opinion. Upon submission
of the reviseddeclaration and index, the parties mayfile their crossmotions, as appropriate.

A separate Order consistent with this Opinion shall issue this date.



BACKGROUND AND PROCEDURAL HISTORY

COMPTELIs a nonprofit trade association whose members are communications service
providers and their supplier partnerBl.’s Mem. P. & A. in Supp. Summ. J. 1, ECF No. 52
[hereinafter Pl.’dVlem P. & A]. COMPTELfirst filed an dectronicFOIA request with ta FCC
in April 2005. Although COMPTEL has not provided the Court with a copy of the request, the
parties agree that it soughtl“pleadings and correspondeih@®ntaned in File No. EB04-H-
0342, which was opened by theFCC Enforcement Bureau (“EB”)to investigate SBC
Communications, In¢cnow AT&T.? Pl.’s Stmt. Mat. Factsf[1-2 ECF No. 521 [hereinafter
Pl.’s SMF} Def.’s Stmt. Mat. Facts in Opp’'n to Pl.’s Stmt. Mat. Faffs}2. In August 2004,
the SBChadvoluntarily reported to th&CCthat it may have violated the Commission’s rules in
connection withSBC's receipt of universal servideindsfor Connecticut public schoolsnder
the ERate, or EducationRate program Pl.’s SMF § 2. As part of the EB’s subsequent
investigation, SBC provided theCC with a variety of documents whicimcluded cost and
pricing data, billingandpayment dates, and other information. Lancaster Suppl. Decl. { 4, July
25, 2012, ECF No. 53. TheFCC terminated its investigation December 2004 upon issuing
an Order adopting a Consent Decré¢!s SMF | 3

After COMPTEL requestedecords of the investigation SBC sought confidential
treatment under FOIA Exemptions 4 and 7(@f, the materials iprovided to the FCC. Pl.’s
SMF § 4 The FCCthennotified COMPTELvia emailthat it was reviewingbout3200 pages

of documents potentially responsiveo the FOIA requestld., Ex. 2.

2 SBC merged with AT&T in November 2005The Court ad the parties alternatively refer to that corporate entity
as SBC or AT&T depending on the time period at issue.
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In August 2005, the FCC granted in part and denied inQ@NIPTEL's FOIA request.
In response t&BC’s request for confidential treatment, the FCC agreeditbhold certain
information in SBC submissiongpursuant to Exemption 4, including “costs and pricing data,
[SBC’s] billing and payment dates, and identifying information of SBC'’s staff, cdntgcand
the representatived ds contractors and customeérsLancaster Suppl. Ded.4 The FCCalso
withheldthenames of individuals identified in SBC’s submissipassuant to Exemptions 6 and
7(C), anddrafts of EB “pleadings and corresponden@nd internalmemorandaand emails
discussing the SBC investigatibpursuant to Exemption 5Id. The FCC stated that it would
release any neaxempt documents to COMPTEL withten days if AT&T failed to file an
application for review with the FCC’s Office of General Cound@fs SMF{ 9 Both AT&T
and COMPTELtimely filed applications for reviewLancasteSuppl.Decl. { 4

The FCC failed to act on the applicatsdor reviewwithin the20-day statutory period, 5
U.S.C. §8 552(a)(4)(G)(6)(A)(iland COMPTEL filed this actionon October 5, 2006 to enjoin
the FCC from withholding the documents requested. Pl.’'s §MHA, Compl., ECF No. 1.
AT&T intervenedand cossmotions for summary judgment were filbg all paties in February
2007. When theFCC argued that COMPTEL had waived its request for certain documents,
COMPTEL filed a second FOIA request April 16,2007 for all document§eferenced in the
Supplemental Declaration of Judy Lancaster [and] all correkpae with any third party
contained in FCC Case file no. EB-IH-0342.” Seeln the Matter of COMPTEL27 F.C.C.R.
7705, 2012 WL2354823(June 19, 2012).This 2007 FOIAreques appears to béhe only
request at issue in tipending crossnotions At least n theory,though, it should haveesulted

in a response that is at leastedensive with a response to the 2005 reqtiest.

® The FCC asserts that the 2007 request is the subject of thesenotimss, Def.’s MSJ 5, and COMPTEL appears
to agree, focusing almost af its arguments on 193 pages of documents provided in response to that request.
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Becausdhe FCCadministrative eview procesgemainedpending, ddge Kennedy, then
assigned to the case, deniehout prejudicethe parties’ crossnotions for summary judgment
and stayed the case until final agency action was completed. ECF No. 32; MiceteNar. 5,
2008. The FCClaterdenied AT&T's application for review, finding that Exemption 7{@ay
protect the personal privacy interestsradividualsidentified in law enforcement documents, but
not the privacy interests oforporations Pl.’s SMFY 17. AT&T appealed to the Third Circuit
which ruled forthem AT&T v. FCG 582 F.3d 490 (3rd Cir. 2009 In March 2011, the
Supreme Courteversed,holding that Exemption 7(C) does not protect privacy interests of
corporationsandthat AT&T could not invoke thexemption to shield documents provided to
FCC during the investigationFCC v. AT&T131 S. Ct. 1177 (2011)When the FCC failed to
release documents to COMPTHRklter thisdecision, COMPTEL filed, and the Court grantad,
motionto lift the stayin the instant litigation

The FCC has given varyingstimates of the number of pages of mategaponsive to
COMPTEL'’s FOIA request.While an earlyrCC email response to COMPTHEHentified 3200
pages of “potentially responsive” documeritee FCClater significantly reduced this estimate.
At the time of the2007crossmotions for summary judgmerihe FCC estimated that there were
approximately 508544 pages ofresponsivedocuments, includind91-237 pages whiclthe
FCCplanned to withhold under Exemption 5.

On Jure 3, 2011,the FCC sent COMPTEL 362 pages of redacted documents, which

appear tanclude all of the information for which Exemption 5 was not invola@dng with

However, COMPTEL also repeatedly refers to a statement made by the FE§pamse to COMPTEL's 2005
request that the FCC had identified 3200 pages of potentially respaltgiuenents. Thus, the Court is unsure
whether COMPTEL continues to challenge the adequacy of the search conductednserésploe 2005 request.
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fifteen pages of materighat had beeitentified as protected by Exemptiorf 2n Novemberl,
2011,the FCC released an additionB®3 pages (65 documents), bringing the total to 555 pages
of material releasedRedactions were made these materialpursuant to Exemptions 4, 5, 6,
and 7(C). The present controversy relates to ths/ember 2011 releasd 193 pages.

COMPTEL filed a seconddministrativeapplicaton for review of the FCC’s redactions
to these documents on Nawmberll, 2011. Pl.’s SMM 23 On June 19, 2012, the FGs3ued
a Menorandum Opinion and Order denying in part and grantingart the application for
review. Specifically, it ordered EBo provide the names afertainSBC andFCC staffthat had
been publiclyidentifiedand thus hatdeen redacted in errander Exemptions 6 and 7(C).

The instant crosmotions for summary judgment were filed in July 20The FCC did
not release the adubnal information required by the June 2012 Ordetil the crosanotions
were pending and ripe for revieviDef.’s Notice Suppl. Release Info., ECF No. 58. COMPTEL
replied to that supplemental release, asserting that the FCC (ktxengely included nev
redactions of information previously released and thadid not appear to have released
informationthe Orderrequired tdbeprovided Pl.’s Reply to Def.’s Notice Suppl. Release Info.,
ECF No. 59[hereinafter Pl.’'s Reply to Release]The FCC has notiled a supplemental

declaration or revisedaughnindex to account faihe latest release of information.

* COMPTEL states that the documents include “the publicly available plea agrseamd FCC decision descibe

in . . . Paragraph 3 of [Ms. Lancaster’s] Supplemental Declaration” (anagstind4 pages); a twmage email
between FCC staff; a foymzage email chain; and the documents “described in Paragraphs 4 and 3 ahbéster’s
Supplemental Declaration.”Pl's SMF § 19. However, this would amount to all 538 pages identified in the
Supplemental Declaration. The Court assumes, therefore, that all 347 pagesExemption 5 material was
provided, along with the six additional pages specifically cited bMBTEL, and an additional, unidentified nine
pages of material protected by Exemption 5.



Il. LEGAL STANDARD

A. FOIA Generally

The Freedom of Information Act, 5 U.S.C. § 552, requires federal agencies to make
certain records publicly available. FOIA requires #iggncies, upon request, “make the records
promptly available to any person.ld. 8 552(a)(3)(A). The Agencghall determine within
twenty business dayef receipt whether to comply wita request and shall immediately notify
the requester afs determination and reasons therefoleé. 8 552(a)(6)(A). Howeverailure to
meet the time limit is not dasisfor denyingan agencysummary judgment.See Tijerina v.
Walters 821 F.2d 789, 799 (D.C. Cir. 1987

FOIA provides nine exemptions from the disclosure requirement which are to be
“narrowly construed.”FBI v. Abramson456 U.S. 615, 630 (1982). Four of these, Ex@mpt
4,5, 6, and 7(Chre relevant to this case and described in greater detail .below

Should an agency denyRDIA request, in whole or in part, the agency must “make a
reasonable effoftto estimate and provide to the requester “the volume of anyesgeph matter
the provision of which is denied . .” 5 U.S.C. § 552(a)(6)(F). Additionally, to the extent an
exemption is invoked, any “reasonably segregable portion of a record shall be graided
deletion of the exempt portiondd. § 552(b). The *“amount of information deleted, and the
exemption under which the deletion is made, shall be indicated on the released gbttie
record. . . .” Id. In FOIA litigation, district courtsnustconsider segregabilityua sponteven
when the parties have not raised such claiffrans-Pac. Policing Agreement v. Customs Serv.

177 F.3d 1022, 1028 (D.C. Cir. 1999).



B. Summary Judgmentand FOIA

Summary judgmentshould be granted when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavitsyjfsmow that there is no
genuine issue as to any material fact and that the moving party is entitled tonpudgraematter
of law.” Fed.R. Civ. P. 56(c)Anderson v. Liberty Lobby, Ine77 U.S. 242, 247 (1986FOIA
cases are typically and appropriately decided on motions for summarygntigBrayton v.
Office of the U.S. Trade Representatiéél F.3d 521, 527 (D.C. Cir. 2011).

By statute, lhe agency bears thieurdenin litigation to justify withholding any records.
5U.S.C. § 552(a)(4). This is in part because of the “strong presumption in favor of distlosure
Dep’t. of State v. Ray502 U.S. 164, 173 (1991and because FOIA requesters face an
information asymmetry given that the agency possesses the requestethiioiorand decides
whether it should be withheld or discloseéseeJudicial Watch, Inc. ViEDA, 449 F.3d 141, 145
46 (D.C. Cir. 2006). Thus, even where tlguestethas moved fosummary judgment, the
Government ‘Ultimately [has] the onus of proving that the [documents] are exempt from
disclosure.” Pub. Citizen Health Research Grp FDA, 185 F.3d 898, 96405 (D.C. Cir. 1999)
(quotingNat’'l Ass’n of Goxt Emps v. Campbe]l593 F.2d 1023, 1027 (D.C. Cir. 1978)).

To satisfyits burdento show the applicability of an exemptijcam agency may rely on
detailedaffidavits, declarations, ¥aughnindex,in camerareview, or a combination of these
tools. A Vaughnindex in combination with agency declarations is the typical aggncies
provide courts with the information requitedA Vaughnindex correlates each withheld
document, or portion thereof, with a particular FOIA exemption and the justification for

nondisclosure.Vaughn v. Roser84 F.2d 820, 827 (D.C. Cir. 1973). While agency affidavits



are accorded a presumption of good faBafeCard Servs., Inc. v. SE@26 F.2d 1197, 1200
(D.C. Cir. 1991), they mustprovide a relatively detailed justification, specifically identifying
the reasons why a particular exemption is relevant and correlating those wolahmshe
particular part ba withheld document to which they apply.Judicial Watchv. FDA, 449 F.3d
at 146 (citation omitted))see alscEPA v. Mink 410 U.S. 73, 86 (1973)The agency should
“disclose as much information as possibighout thwarting the exemptios’'purpose.’Hall v.
Dept of Justice 552 F.Supp.2d 23, 27 (D.D.C. 2008) (quotinging v. Dept of Justice 830
F.2d 210, 224 (D.CCir. 1987)). Again;* conclusory and generalized allegations of exemptions’
are unacceptable.Morley v. CIA, 508 F.3d 1108, 1115 (D.C. Cir. 2007) (citations omitteeg
alsoVaughn 484 F.2d at 826.
1. DISCUSSION

A. Jurisdiction

This Court has jurisdiction to decide the pending croetions The U.S. District Court
for the District of Columbia has jurisdicticim “enjoin the agency from withholding agency
records and to order the production of any agency records improperly withield.S.C. §
552(a)(4)(B). District courts are to examif®IA mattes de novo.ld.”

B. Adequacyof FCC’s Search

COMPTEL statesthat it “has not challenged the reasonableness of the FCC’s search,”

only the “adequacy of its productidnand does not specifically allege bad faiy the FCC

® FOIA requires exhaustion of administrative remediestee& requester may bring supannaus v. U.S. Dep't. of
Justice 824 F.2d 52, 58 (D.C. Cir. 1987)While this is a jurisprudential, rather than jurisdictional, requirement, it
“precludesjudicial review if the purposes of exhaustion and the particadiministrative scheme support such a
bar.” Hidalgo v. FBI, 344 F.3d 1256, 1259 (D.C. Cir. 2003) (internabtation marks omitted)). Here, the
defendant does not suggest, nor does it appear, that COMPTEL faildthtesead ministrative remedies. The FCC
did not comply withstatutoryresponsdime limits and COMPTEL thus “constructivélyexhausted administige
remedies with respect to its 2005 requeSee5 U.S.C. § 552(a)(6)(C). Additionally, thougdfOMPTEL filed a
second FOIA request 2007, to the extent it needed to exhaust administrative remedies with respeatt tequest,

it did so constructively when the FCC again did not meet statutory tims.limit

9



Pl.’s Replyto Def.’s Opp’n to Pl.’'s MSJ,ZECF No0.56 [hereinafter Pl.’s Reply]. Nevertheless,
COMPTEL suggestshe FCCmay havewithheld documentandseeks an order compelling the
FCC to “disclose the total volume of documents responsive to COMPTEL’s FOIAsteque
including the other 2600 to 2700 pages identified as potentially respomsige2005 email.
Pl.’s Mem P. & A.37. Although COMPTELdisclaims an intent tohallenge the adequacy of
the FCC’s search, the Court must consider the issdedimethe FCC’s motion for summary
judgment. SeeDef.’s Mem. P. & A. Supp. Summ. J. 1, HCF No. 53 [hereinafter Def.’s Mem.
P. & A] (seeking judgment as a matter of law that F€0@ducted a reasonable search).

“To prevail on summary judgment . . . the defending ‘agency must show beyond material
doubt . . . that it has conducted search reasonably calculated to uncover all relevant
documents.” Morley, 508 F.3d at 1114quoting Weisberg v. U.S. Dep’'t of Justjcé05 F.2d
1344, 1351 (D.C. Cir. 1983)). The adequacyanfagency’s search is measured lyaseby-
casestandard ofeasonablenedbat examines the method of the search, not whether additional
responsive documents might exigdtruitt v. Dep’t of State897 F.2d 540, 542 (D.C. Cir. 1990)
Steinberg v. United States Depf Justice 23 F.3d 548, 551 (D.C. Cir. 1994Agency affidavits
may be submitted by an official who coordinated, or has personal knowledbe egarch, and
need not be from each individual who participated in the se&@eb. SafeCard Sery926 F.2d
at 1200. Howeversummary judgment is improparhere ‘agency affidavits . . . do not denote
which files were searched, or by whom, do not reflect any systematic appoodoleument
location, and do not provide information specific enough to enable [the requester] togehallen
the procedures utilized Weisberg vDep't. of Justice627 F.2d 365, 371 (D.C. Cir. 1980).

The history of thiscase makeit difficult for the Court to address the adequacy of the

FCC’s search. First, the present crosstions for summary judgment relate only to
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COMPTEL's 207 FOIA requestwhich requested all documents “referenced in the
Supplemental Declaration of Judy Lancdstsubmittedwith the FCC’'s earlier motion for
summary judgment, as well aall‘correspondence with any third party contained in FCC Case
file no. BB-044H-0342.” Seeln the Matter of COMPTE[27 F.C.C.R. 7708. Thus, assuming
that the search in response to the 2005 request was adequate and that Ms. Lancaster’s
supplemental declaration listed all responsive documents, the 2007 request should thsult i
disclosure of at least as much information as the 2005 request, if not more givenTEDMP
additional request for “all correspondence with any third party.”

However, thee remains a possildispute of fact as to whether, “[ijn response to the
2007 FOIA request. . . Commission staff searched the Commission’s files and staéils for
documents responsive to the requestdmpareDef.’s SMF { 11 (making this assertioahd
Lancaster Suppl. Decl., July 25, 2012 (samé)h Pl.’s Stmt. Mat. Fas in Opp’'n to Def.’s
Stmt. Mat. Facts 2, ECF No. 85[hereinafter Pl.'s SMF in Opp’n{disputing the assertion).
COMPTEL disputesthat the Commission conducted a search, asserting ‘“thlht of the
documents responsive to COMPTEL’s 2007 FOIA request wlerdified in the Declaration and
Supplemental Declaration of Judy Lancaster filed with this Court on February 12, 2007 an
April 13, 2011." Pl’s SMF in Opp’n 2. Whether this is a genuine dispute of fact need not be

resolved here because it is nottjtie fact that a searcloccurred but also theadequacyof the

® COMPTEL characterizes the 2007 request as being only for documents yalleatified in Ms. Lancaster’s
Supplemental Declaration” Pl.'s SMF {,2Bough the request seems to have been somevdzatdr”

" Despite COMPTEL's opposition, the FCC asserts that the statement isgestiine dispute. First, it argues that
COMPTEL has not identified any contradictory evidence to showthiga#CC did not complete a search. The
Court notes however thaas with all other FOIA plaintiffs, there is an information asymmetat ihhibits
COMPTEL from offering evidence regarding whether the FCC actually coediictsearch.  Secondhet FCC
argues that Judy Lancaster’s prior declarations (which were gefenebthe FCC even received the 2007 request)
support its contention that it conducted a search in response to the 200T. r&dugss not possible since those
declarations were executed before the 2007 requdsivever, Ms. Lancaster’s most recent ldestion does lend
some support to the FCC's contention.
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search that is required for summary judgment. The Court finds the FCC’s declaration to be
insufficientto demonstrate the adequacy of its search as well

The most recent Lancaster declaration describes the FCC’s search in two sentences,
stating thatthe FCC “searched the Commission’s files and staffmails for documents
responsive to the request” and that staff “reviewed each dodyjment. discardednon-
responsive documents, and marked each responsive document for redactinodster Supp.
Decl. 1 5. The FCC provides no additional information abthésearch method usgthefiles
reviewed,or the identity of the parties conducting the searthfact, Ms. Lancager does nb
state whether she was involved in or otherwise has personal knowledge of the seargh, say
only that she has been an EB attorney since 1999. More¢bedrCC’s most recent release of
information casts doubt on the adequacy of its seaBg®cifically, COMPTEL points outthat
previously redacteémail headerfiave now been disclosen all emails releasetdy the FCC
Pl’s Reply to Releas#0. Those headers reveal that all of teeeasedcemails came from the
email account of David Jandsspite the fact thatumerous FCC employeappear to have been
involved in the SBC investigationld. Thus, unless David Janas was a party to every email
chaininvolving the SBC investigationsearching foremails only from his account would not
resultin an adequate search.

For the foregoing reasonshe Courtcannotgrant summary judgmerfor the FCC
because it cannot find, based on the evidence before it, that the FCC has conducted an adequate
search.However, because COMPTEL has not challenged the adequacy of the FCC’sthearch,
Courtalso cannot grant summary judgment for COMPTEL on this point. Instead, the IHRCC w
be required to submit a revised declaration which more fully describes ith.sa#lftule the

Court could conclude its analysis here, the Court atse addresses the FCC'’s invocation of
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FOIA exemptions Assumingthe FCC can demonstrate the adequacy of its seiésaturrent
Vaughnindex and declaration would ladequate to demonstrate that tigency has properly
invoked FOIA exemptions to withhold redacted information.

C. Adequacy ofVaughn Index and Invocation of Exemptions

TheFCC’sVaughnindex and declaration are insufficidat several reasons

First, & outlined below,they rely on condusory assertiongo justify withholding
information undethe FOIAexemptions.

Second, while the FCC statigmt “all reasonably segregable, rexemption information
. .. [was] provided to the Requester,” Lancaster Suppl. Decl. { 5, this is insuffaciaeet the
FCC’s burden with respect to FOIA segregability requirements. Videghnindex should
indicate, with respect teachdocument, that any reasonably segregable information has been
released Krikorian v. Dep't of State984 F.2d 461, 467 (D.C. Cir. 1993)s the FCC’svaughn
index stands now, the Court cannot even tell whether the entire contents of a given document
have been redacted or whether only portions have been withheld.

Third, the FCC has not amendedWsughnindex to account for flermation it released
to COMPTEL after the motions for summary judgment were ripe. As a,rdsICourt cannot
determine what information remains redacted.

1 Exemption 4

The FCC invokes Exemption 4 to redact information from 17 documents. Specifically,
seeks to redact the names and/or phone numbers of SBC staff and contractors, which it
categorizes as “competitively sensitive” (Documents163 19, 26, 31, 33, 4@4, and 64)

“competitively sensitive information regarding settlement negotiations” (Deats 1415, 20,
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26); “confidential settlement information”and SBC’s “competitively sensitive financial
information” (Documents 27, 31, 34, 42—-44).

FOIA Exemption 4 protects from disclosure “trade secrets and commerciabocil
information obtained from a person and privileged or confidential.” 5 U.S.C. 8§ 552(b)(4).
Because th&CC hasnot asserdthatanyredactednformation containsrade secrefghe Court
only addresses the test for “commercial or financial” information. Such iatmms exempt
only if it is (1) commercial or financial, (2) obtained from a person, and (3) wedleor
confidential. Pub. Citizen Health Research Gip FDA, 704 F.2d 1280, 1290 (D.C. Cir. 1983).

The terms “commercial” or “financial” in Exemption 4 “ar@ be given their ‘ordinary
meanings’ . . ."and are construed broadliat’| Ass'n of Home Builders v. Nortp809 F.3d 26,

38 (D.C. Cir. 2002) (quotindPub. Citizen Health Research &rv. FDA, 704 F.2dat 1290
(citations omitted) Commercial information need not be limited to information that “reveal[s]
basic commercial operations,” but may include any information in which thmaitteb has a
“‘commercial interest see Pub. Citizen Health Research Grp. v. FD®4 F.2d at 1290
(citations omitted)sud asbusiness sales statistics, research data, overhead and operating costs,
and financial conditionsseelLandfair v. U.S. Dep’'t of Army645 F.Supp. 325, 327 (D.D.C.
1986). Although defined broadly, courts have rejected Exemption 4 protection for some
information See, e.gChi. Tribune v. FAA1998 WL 242611, at *2-3 (N.D. lll. May 7, 1998).

Information may be “obtained from a person” if providedrmyividuals, corporations, or
numerous other entities, but nbit was generated by the federal governmeSee Bdof Trade
v. CFTCG 627 F.2d 392, 404 (D.C. Cir 1980). However, governmespared records may be
protected if they summarize information obtained framother person. See e.g, Gulf & W.

Indus. v. United Stas 615 F.2d 527, 529-30 (D.C. Cir. 1979).
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Finally, if commercial or financial information was obtained from a persomugt be
privileged or confidentiato be protected by Exemption 4. The test for confidentiality turns on
whether the information wasubmitted to the agency voluntarily or involuntarilyoluntarily
submittedcommercial or financial informatiors confidential “if it is of a kind that would
customarily not be released to the public by the person from whom it was obta@etical
Mass Energy Project v. Nuclear Regulatory CommT15 F.2d 871, 879 (D.C. Cir. 1992Dn
the other hand, involuntarily submitted information is confidential if disclosur&aly leither
“(1) to impair the Government’s ability to obtain necessary information in the futu(@) to
cause substantial harm to the competitive position of the person from whonwotineaitndn was
obtained.” Nat'l Parksand Conservation Ass’n v. Morto#98 F.2d 765, 770 (D.C. Cir. 1974).

a. Names and Contact Information of SBO&T Employees and
Contractors

The FCCinvokesExemption 4 to redact the names and/or phone numbers of SBC staff
and contractors in Documents-13%, 19, 26, 31, 33, 4@4, and 64 COMPTEL argues that in
some cases the FCC hawproperly invoked Exemption.%4 Though it does not explain exactly
why the redactions fall, it seems to imply that names do not meet the definitioonaimercial
or financial information.” SeePl.’'s Mem P. & A. 18, 3631; Pl.’s Reply 10. Mysteriously,
COMPTELalso stats thait “has no objection to the redaction of the AT&mployee’s contact
information”*® Pl.’s Mem. P. & A. 31, or to the redaction of the names of SBC contradbrs.

Reply9. As the Court interprets these possibly conflicting statements, COMBbfeLtsonly

8 According to itsVaughnindex, the FCC also protects the names of SBC staff and contracimisapt to
Exemption 5 (Document 13), Exemption 6 (Document 31, 3344i0and 64) and Exemption 7(C) (Documents 13
15, 33-34, 4044, 64). Because of a lack of detail in eughnindex, the Court presumes, but cannot be sure that
the same names are redacted under all of the exemplibrs=CC should clarify this in its amended filing.

® COMPTEL states that the FCC has impropetbletal “the names of authors, addresses, [and] ‘ctsitac
senders of faxes to the Commission.” Pl’'s Mem P. & A. 18 (citingubentsl4-15, 19, 4142, 64, and 65).

1 COMPTEL makes this statement in the context of redactions madectani2nt 13 though it presumably would
not object to the redaction of &Il or SBC employee contact information in other documents either.
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to the redaction of theamesof SBC staff and not to the redaction of their contact information or
to the redaction of the names or contact information of SBC contractors.

The FCC has not met its burden to show that names and contact information should be
exempt as confidential commercial or financial information. Names clealyar financial
information and thus the FCC must consider thefnetoommercial in natureWhile the Court
assumes corporations can have a commercial interége inames of certain staff, it is not a
certainty that a corporation would have a commercial interest in thesrairegery one of its
employees. Thus, the FCC must state why this information is commercial in nature.

Further, the FCC has not alleged that the information was “obtained from a person.” For
examplethe name of an SBC staffer in an ensght fromFCC staff to SBC staff would not
likely constitute information “obtained from a person.”

In any case, the FCC likewideas not shown that the information is confidential
Although the FCC asserts that SBC submitted information to FCC voluntarily, ithemne
indication to the contrar}: Because of the distinction between the tests for voluntarily versus
involuntarily submitted informationthe FCC mustdisclose to the Court whether any
information redacted was involuntarily submitted. If voluntarily providbd, FCCmust then
show that the information %f a kind that would customarily not be released to the public by
the person from whu it was obtained If involuntarily provided, the FCC must show that
disclosure wouldmpair the Government’s ability to obtain necessary information in the future

or cause substantiabmpetitive harm to AT&T.

1 The FCC acknowledges that some information may have been gdbinitthe context of a law enforcement
investigation. It notes that its Letter of Inquimetjuired SBC to submit internalocuments to the Commission in
connection with the FCC's investigationSeeDef.’s Mem. P. & A. 21 (emphasis added).

16



b. Other Commerciahnd Financial Informatn

The FCC also invokes Exemption 4to redact“competitively sensitive information
regarding settlement negotiations” (Documents-154 20, 26), “confidential settlement
information,” and SBC’s “competitively sensitive financial information” (Doemts 27, 31, 34,
42-44).

COMPTEL launches various challenges to these redactions. itfarggues that material
provided and exchanged in settlement negotiation emails between FCC dtékktareen the
FCC and SBC cannot be withheld under Exemption 4. COMMPEEmSs to interpret the FCC'’s
justifications for these redactions as proceeding solely from the fact thatfohmation was
exchanged in settlement negotiations. Pl.’s Mem P. & A. 20. Secatleggies that information
redacted from taff notes draft letters of inquiry,and emails initiated by the FC€&mot be
protectedunder Exemption d€ecausdhe information was ndtobtained from a persdn.Pl.’s
Mem P. & A.19-20;Pl.’s Reply10 (citing Document7, 31, 34, 4244) Third, COMPTEL
seems to simply argue that the FCC has not met its burden to show that the informetsothene
requirements of Exemption 4.

As a preliminary matterto the extent the FCC redacted informatiorderExemption 4
solely because it relate® settlementthe Courtwould rejectsuch a justification The FCCs
rationale forits redactionss not entirely clear its Vaughnindex appears to attempt to fit the
redacted information into the traditional requirements of Exemption 4 by labdling
“competitively sensitive,” yet itdeclaration oftenjustifies redactionpurely on the basis of its
relation to settlememegotiations CompareVaughnindex 12, ECF No. 52 (noting redaction
of “[c]Jompetitively sensitive financial information”)with Lancaster Suppl. Decl. | 2322

(describing redacted documents as “prepared for settlement negotiations” soussaig FCC
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and SBC settlement offers”Moreover, tle FCC states that “information exchanged within the
context of settlement negotiations mag properly withheld under Exemption (b)(4)” and that
“‘documents related to settlement discussions [are] not normally revealedpobiie” Def.’s
Mem. P. & A. 12. However, the case cited for the proposition that settlement discussion
informationmay be redacte@ppeargo involve commercial or fiancialinformation that would
separately qualify for Exemption 4 protectiofeeid. (citing M/A-Com Info. Systems, Inc. v.
U.S. Dep’t of Health & Human Sery$56 F. Supp. 691, 692 (D.D.C. 198@&)volving the
redaction of information regarding “certain accounting and other internatguoes” anaoting
that the information was commercial in nataed obtained in confidenge Information
regarding settlement negotiations may only qualify Eoeemption 4 protectionf it is (1)
commercial or financial information; (2) obtained from a person; and (3) catitle

The Court disagrees with COMPTEL that information redacted fraff isotes draft
letters of inquiry,and emailscamot be prote¢ed under Exemption 4decauseit was not
“obtained from a persdn. As stated above, information originally obtained from an outside
source, but later included in agency documents, may be considered “obtained from a person.”
However, the FCC muddtate inits declarations olaughnindex that theinformation was
originally obtained from SBC or another person.

More broadly, theCourt agrees with COMPTEL that the FCC has failed to meet its
burden toshowthatredactednformationmeets the requirements of &mnrption 4. For example,
Ms. Lancaster'sdeclaration notes that information was redacted because itdwoeNeal
protected informatiofi,a description that is clearly inadequatee, e.g.Lancaster SuppDecl.
19 1819, 2124 While theVaughnindexis somewhat more detai, it too fails to provide

sufficient information By way of examplethe index states that “competitively sensitive
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information regarding settlement negotiations” was redacted froemail chain between FCC
and SBC staff Vaughnindex 7 (describing redactions from Document 14jhese sortof
conclusory assertian without any additional description of the contents of the redacted
information or reasons for nodisclosure are insufficient to show that Exemption was
appropria¢ly invoked. Not only do sucassertios not demonstrate that the information was
“‘commercial or financial,” but in many cases the FCC has failed to even allege that the
information was confidential or “obtained from a persqaomething that is particully
important in documents drafted by FCC). These problems persist throughWautjienindex.

Again, it may be that the FCC has properly redacted information under Exemption 4.
However, the Court lacksufficient information to make this determinatio

2. Exemption 5

The FCC invokes Exemption 5 to redact information from all documents except
Document 19. Vaughnindex. Exemption 5 shields from disclosufmter-agency or intra
agency memorandums or letters which would not be available by law to a party other than an
ageng in litigation with the agency. 5 U.S.C. 8§ 552(b)(5) Exemption 5 “protects only those
memoranda which would natormally be discoverable in civil litigation against an agency.”
Ryan v. Dep't of Justices17 F.2d 781, 790 (D.C. Cir. 1980) (emphasis added). Courts have
interpreted this tencompass traditional, civil discovery evidentiary privilegasluding the
attorney-€lient privilege, the attorney woiroduct privilege,and the executiveeliberative
process privilege. Taxation With Representation FundIRS 646 F.2d 666, 676 (D.CCir.

1981) see also Tax AnalystsiRS 294 F.3d 71, 76 (D.CCir. 2002).
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a. FCC Has Not Demonstrated the Inter IntraAgency Character
of Some Redacted Documents

As an initial matter, any information redacted pursuant to Exemption 5 must be either
inter- or intraagencyin nature. Qualifying records include those generated by agencigsalput
include opinions and recommendations of outsidiies such asonsutantsif the outside entity
does not have its “own . . . interests in mind” and/or is not seeking “a governmefitt diethe
expense of other applicants . . . Dep’t of Interior v. Klamath Water Users Protective Ass'n
532 U.S. 1, 9-11, 12 & n.4 (2001).

COMPTEL argues that some records cannot qualify as imtriateragency memoranda.
Specifically, it asserts that Exemption 5 cannot be used to shield communicatiorss vonr
agency third party COMPTEL presumablyefers to communications with SBC arke
Universal Service Administrative Company (USAC), an independenfongtrofit corporation
under the oversight of FCE.

The Court agrees that FCC has not met its burden to show that communications with
SBC or USACshould be considered intasr intraagency in nature. The Court doubts, and the
FCC has provided no evidence to the contrary, that communications with SBC could meet the

requirements for consultant corollaoytlined byKlamathand other relevant caseSBC was

12 |n Klamath the Supreme Court denied Exemption 5 protection for communications betexesral Indian tribes
and the Department of the Interior because the tribes had “their own, aliireitydegitimate, interests in mind”
and were “seeking a Government benefit at the expense of other apglidéiatwath 532 U.Sat 12 & n.4. Some
courts have invoked both factoidentified by Klamath (selfinterest and pursuit of government benefit) to
determine whether Exemption 5 applies to consultant submissi®es, e.qg.Physicians Comm. for Responsible
Med.v. NIH, 326 F. Supp. 2d 19 (D.D.C. 2004ge alsdGuide to the Freedom of Informian Act 36162 (U.S.
Dep’t of Justice 2009) (referring to the “tvpart test” articulated biKlamath). Others have looked principally to
the “degree of selinterest” of the outside entitySee, e.q.Ctr. for Int'| Envtl. Law v. Office of the U.S. Trad
Representative237 F. Supp. 2d 17, 27 (D.D.C. 200)dicial Watch v. Dep’t of the Arm¢35 F. Supp. 2d 81, 92
n.6 (D.D.C. 2006) (noting that the description of lamath factors as a twgart test misstates the holdiod
Klamathbecause the SuprenCourtdid notidentify a two part testouttwo factors that influenced its analysis”).

13 See Vaughindex (describing Documents 14, 15, 41, 42, 64 (which include emails betw&=st&€and SBC
officials), Document 65 (an executed tolling agreenbativeen FCC and SBC which appears to have been faxed to
or from SBC), and Documen®5, 30, 45 (emails Iveen FCC staff and the staff of USPC
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being investigated by the FCC and was not a disinterested third party prouldicg o the
agency. While communicatiosa with USAC are more likelygualify as interagency in nature
the FCCmustexplain whythis would be the case.

For those records that do qualify as intar intraagency, the next step is to determine
whethertheywould beunavailable to a party other than an agency in litigation with the agency,
for example through a traditional privilege.

b. Attorney—Qient Privilege

The FCCinvokesExemption 5 to protect information that it asserts would be protected
under theattorney<client privilege Vaughnindex (invoking privilege for Documents-8, 10-

11, 1415 16, 2224, 26-29, 4749). Thatprivilege protects “onfidential communications
between an attorney and his client relating to a legal matter for which the l@iersought
professional advicé Mead DataCtr., 566 F.2d at 252, and does not extend to facts provided by
an attorney that do not reflect client confidend&snton v. Dep’t of State636 F.2d 600, 603
(D.C. Cir. 1980).In general, an agency must demonstrate the confidentiality of communications
sought to be protected by Exemptioarid the Court cannot assume confidentialMead Data

Ctr., 566 F.2dat 254. Finally, the privilege is to be narrowly construé€ihastal States Gas
Corp. v. Dep’t of Energy617 F.2d 854, 862 (D.C. Cir. 1980), and “protects only those
disclosures necessary to obtain informed legal advice which might not have beeabsaate

the privilege” Id. (quotingFisher v. United Stategl25 U.S. 391, 403 (1976)

COMPTEL argues that the FCC has not shown “that the attacheyt-privilege protects
any of the redacted materials because it has not shown that any of the docconéaris

confidential information communicated to an attorney for the purpose of obtainingutkgee.”
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Pl’s Reply 7. It reiterates that the agency bears the burden to establiglertosmfty. Id.
(citing Coastal State617 F.2d at 863).

The FCC has done nothing to show that material for which the attadirent privilege
was invoked involved confidential communications or that it related to a legedrrf@t which
the client sought legal advice. Again, as the D.C. Circuit not&domstal Statesconclusory
assertions of privilege will ndduffice to carry the Government’s burden of proof in defending
FOIA cases.Coastal State617 F.2d at 861. The Circuit noted in that case,

The parties have referred to these materials as the Governméatighinindex,”

but we wish to make clear that this index is not what we had in mind in our

decision inVaughn. . . . A typical line from the index supplied in this case

identifies who wrote the memorandum, to whom it was addressed, itd]date,
brief desciption of the memorandurfy and a] claim[ that theflocument was

“PD” (predecsional), “ATWP” (attorney workproduct). . . . Such an index is
patently inadequate

Id.

The index submitted by the FCC is quite similar to that rejected by the D.C. Gircuit i
Coastal States in that it merely identifies who wrote the memorandum, includesfa brie
description, and claims that it represents attorokésrt material.

In addition to not sufficiently supporting its assertions of confidentiality, the iraftoom
subnitted by FCC sometimes suggests abisenceof confidentiality. For example, the FCC
seeks to protect “attorneglient discussions” in an email chain between FCC staff and SBC
officials. However, information shared with outside entities would no longexob&dential.

See Mead Data Ctr566 F.2d at 255 (noting that a document setting forth the background and
negotiations with a publishing company may not reflect confidential comations given that
much of the information would also be known to thdl@ing company itself). While it is

possible that some of theshscussions were in emails on which SBC officials had been
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removed, the FCC does not provide the Court with sufficient information with which to
determine that.
C. Attorney WorkProduct Priviege

The FCC has alsmvoked the attorney work-product privilege to redact information from
or fully withhold Documentgl—7, 10,13-14, 17-18, 20-21, 24, 26-28-29, 31, 34, 44, 47
49, 50, and 5364. The workproductprivilege protectsdocuments prepared in anticipation of
litigation by a party or its attorneyand applies to botkeliberative materials such as mental
impressions, conclusions, opinions, and legal theoaes tofactual materials prepared in
anticipation of litigation. SeeHickman v.Taylor, 329 U.S. 495, 510 (19473ee alsoFed. R.
Civ. P. 26(b)(3);Tax Analysts. IRS 117F.3d 607, 62@D.C. Cir. 1997) The privilegeis not
limited to civil litigation but includes administrative proceedings as w8ithoenman v. FBI
573 F. Supp2d 119, 143 (D.D.C. 2008) Attorney workproduct is exempfrom mandatory
disclosureregardless oivhether thditigation for which it was prepareldas ended or was never
brought. FTC v. Grolier Inc, 462 U.S. 19, 2§1983). The privilege also applies to settlement
discussions and work product prepared to avoid possible litigation. Cities Serv. CQ, 6T
F. Supp. 827, 832 (D.D.C. 1984).

COMPTEL argues that the FCC has not met its burden to show that redactedisnateria
were attorney worlproduct® Many of the documents for which the privilege is invoked appear
to have been prepared by an attorney during the course of the investigation into SBC, or

immediately thereafter as the FCC contemplated additional enforcement actions.

14 As an example, COMPTEL cité@@ocument 3Gas an example of an unreasonable invocation of the-prodkuct
privilege because the FCC does not list the parties to the email. Howev¥gughnindex does not appear to
assert attorney worfiroduct privilege for this document, unless the reference to “kggllysis” is intended as a
reference to the worgroduct pivilege.
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The Court notes that the requirements of the wwdduct doctrine are more easily met
than those for the attorneglient privilege. The FCC need only demonstrate that the materials
were prepared in anticipation of litigation and need not segregate rdelibefrom factual
material. However, the FCC must identify the nexus between the documents and any potential
litigation or settlement thereof. Again, the FQé&lies onfairly conclusory assertions of the
privilege here See, e.g.Vaughn Index (descbing redactions from Document 34 as
“[hJandwritten notes of Dave Janas, FCC staff attorney, containing delhleprocess attorney
work product analysis of SBC invoices. (describing redactions from Document 13 as
“[hJandwritten attorney work prodtigiote of Dave JanasCC staff attorney, containing SBC
staff contact information and statement memorializing a request from the perghn”
(describing redactions from Document 14 as “an attorney work product analyBevb Janas,
FCC staff attorneypf SBC submissions . . . ."While the Court assumes that the FCC can meet
its burden given the nature of the investigation and settlement discussions ahes§i@C tmust
provide somewhat more detail in order for the Court to make this determination.

d. Deliberative ProcesRrivilege

The deliberative process privilegencompasseérecommendations and deliberations
comprising part of a process by which governmental decisions and policiesrandated.”
Klamath 532 U.S.at 8-9 (quotingNLRB v. Sears, Roebuck & Cd21 U.S. 132, 150 (1975)
(internal quotation marks omitted))'he general purpose of the privilege is to “prevent injury to
the quality of agency decisionsSears, Roebuck21 U.S. at 151.

The privilege protectsagencydocuments that are botlpredecisional and deliberative.”
Judicial Watchv. FDA 449 F.3d at 151. A document psedecisionalf “it was generated

before the adoption of an agency policyduidicial Watchv. FDA, 449 F.3dat 151 (quoting
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Coastal States617 F.2d at 866).Materials do not lose thepredecisionaktatusoncea final
decision is made.See Elec. Privacy Info. Ctr. v. DHS84 F. Supp. 2d 100, 1423 (D.D.C.
2005) ([I]t is the document’s role in the agency’s decisioaking process thatoatrols.”).
Additionally, records generatedfter adoption of a particular agency policy may still be
predecisional with respect to other nonfinal agency polictse, e.g.Judicial Watchv. FDA
449 F.3d at 152 (noting that documents dated after a drug’s approval could still éagioedl
with respect to other policies, including uses of the drug the agency had not approved).

A document is“deliberativé if “it reflects the giveandtake of the consultative
process.”ld. (quotingCoastal State§sas 617 F.2d at 866)D.C. Circuit interpretations dhis
requirement “have focused on whether disclosure of the requested material tewdido
‘discourage candid discussion within an agencyPetroleum Info. Corp. v. U.S. Dept. of
Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1992The first step in the inquiry into whether a
record was deliberativéis to examine the context which the materials are used.ld. (citing
Wolfe v. Dep’'t of Health & Human Sery 839 F.2d 768, 774 (D.C. Cir. 1988) Non-
deliberative factual portions of a document musegregated andisclosed. Petroleum Info.
Corp, 976 F.2d at 1434.

COMPTEL opposeghe FCC'’s use of the deliberative process priviliegdour reasons
First, it believesthe FCChaswithheld certain materials pursuant to Exemptioadiely because
they relate to settlement discussiargl argues that there is “no federal settlement privilege.”
The Court is not certain that tiCCinvokesa federal settlement privilegdnstead it seens to
argue that the documents include predecisional, deliberative mashigided under Exemption
5. SeeDef.’s Opp’'n14-15. Specifically, the FCC only asserts that documents “related to the

FCC'’s evaluation of the meritsf settling with SBC” would beexempt from disclosure.ld.
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(emphasis added). Howevére FCC’sVaughnindex is not sufficiently detailed for the Court to
ensure that the documents meet both the predecisional and deliberativeness netgitbose
the FCC will need to supplement fitngs to address these requirements.

Second, with respect to documents peing the consent decree for which the FCC has
invoked the deliberative process privilege, COMPTEL argues that the documants ba
considered “predecisional.” SeePl.’'s Mem P. & A.24. It also argues that any documents
reflecting the FCC’s decision not to pursue other causes of action or reflegoigtion of an
issue must be produced because they are not predecisidnat. 26-27. The Court disagrees
A documentmay postdate one decision but still be predecisional with respect to another
decision. However,again,the FCChas the burden to shaWwedocuments’ predecisional nature.

Third, COMPTEL suggests that FCC may not have segregatedeiirerative, factal
materials. Pl'sMem P. & A.34. In support, COMPTEL points to documents 47 through 49
which, it states,were redacted in their entiretyHowever, the FCC invoked not only the
deliberative process privilege, but the attorney wandduct privilege to protect material in these
documents. “If a document is fully protected as work product, then segregability is not
required’because that privilege doast distinguish between factual and deliberative materials.
Judicial Watch, Inc. v. Dep't of Justicé32 F.3d 366, 371 (D.C. Cir. 2005)Neverthelessthe
agency must show that the document itself is fully protected as work partitien must state
thatit considered whether ngorotected material could be segregatéchas not done so.

Finally, COMPTEL seems to arggenerallythat the FCC has not met its burden to show
that certain documents are deliberative. As the Court has already stated, itlegrédes FCC
has not provided sufficient detail with which to evaluate its claims of delibeyaiivége. For

example, with respect to Document 20, the FCC notes that it has redgdtemiriey-<lient,
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deliberative process-mail containing atirney work product analysis of SBC investigation
evidence, recommendations regarding future actions and a request for approvdémeset
provision.” Vaughnindex 10. Not only does this label join three distinct privileges without
separately providingupport for each, but it givewo little detail regardingthe agency’s
justification for invoking the deliberative privilegeSimilarly, the FCC describes the redactions

in Document 46 as “a deliberative process comment by FCC staff regardiRgDaily story

about Sprint and the-Rate program.” Finally, in at least one case, the redaction of-page

email chain in Document 34, the FCC does not even identify which privilege has been invoked
to protect redacted information.

In short, the FCC has not met its burden to show the applicability of Exemption 5. Bare
and conclusory assertions of the privilege are not sufficient.

3. Exemption 6

The FCC invokes Exemption 6 to redact the names and work contact information of
FCC, DOJ, USAC, and SBC staff.

Since filing for summary judgment, tHeCC has allegedly released the names of some
SBC/AT&T staff and one FCC staliével employedgo conform with the FCC’s Memorandum
Opinion and Order irnn the Matter of Comptel Def.’s Notice Suppl. Release Info. {od
F.C.C. 1264, 2012 WL 2354823, at *5 (June 19, 2P12Theseappear to have originally been
redacted under Exemptions 6 and 7(Chhe FCC’'sMemorandum andrder held that the
redactions wererroneoushecause thesemployes hadalreadybeen publiclyconnected with

the investigation COMPTEL now disputes whether the FCC has released the information

!> gpecifically it redactgshe names, office addresses and/or room numbers, telephone and fax niemtagirs,
addresses, website information, and employer name of FCC and/otd&0Decuments 412, 14-20, 22-26, 28-

30, 3250, 64-65); the namesemail addresses, phone numbers, and office room numbers of USAC staff
(Documents 25, 30, 324, 45); and the names, email addresses, job titles and descriptiaes pbfine numbers,

and work departments of SBC staff (Documents 313334644, 64).
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required by the FCC Memorandum a@dder SeePl.’s Reply to Release. THeCC has not
provided an amendedaughnindex by which the Court cagvaluate these claimsThe FCC
should revise it¥aughnindex to provide the Court with this information.

Because th&aughnindex and declaratioare insufficient in otheways with respect to
Exemption 6, the Court outlines those deficiencies below so th&GRemay supplement its
filings and the parties may-fée for summary judgment.

Exemption 6protectsfrom disclosure personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal pgrivacy
5 U.S.C. 8§ 552(b)(6).“Similar files” are interpreted broadly and are intended to cowdetdiled
Government records on an individual which can be identified as applying to that indi¥idual.
U.S. Dep't of State v. Wash. Po€bb., 456 U.S. 595, 600602 (1982). “When disclosure of
information which applies to a particular individual is sought from Government recordss c
must determine whether release of the information would constitute a clearbrranted
invasion of that person’s privacyWash. Post Cp456 U.S. at 602.

If a record constitutes a personnel, medical, or similar file, the court mesmilee if
disclosure “would constitute a clearly unwarranted invasion of personal privaggsh Post.
Co.456 U.S. at 598. “To establish that the release of information contained in governegent fil
would result in a clearly unwarranted invasion of privacy, the courtafgiss whether disclosure
‘would compromise a substantial, as opposed de aninimis privacy interest’ Nat'| Ass’n of
Home Builders 309 F.3dat 33 (quotingHorner, 879 F.2d at 874), though that standarthist
very demandig,” Multi Ag Media LLC v. USDA515 F.3d1224, 122930 (D.C. Cir. 2008).If
there is more than de minimisprivacy interestthe court must themweigh the interestaigainst

anypublic interest irdisclosure.Horner, 879 F.2d at 874The public interest in question is “the
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extent to which disclosure would serve the core purposes of the FOIA” by “comigibut
significantly to public understanding tifie operations or activities of the government’ S.
Dep'’t of Def. v. Fed. Labor Relations AytB10 U.S. 487, 495 (1994) (internal quotation marks
omitted)).

COMPTEL argues that the FCC has not met its burden to show that the disclosure of
names ad other information would result in “clearly unwarranted invasion of personal privacy
Pl’sMem. P. & A. 14.With respect to government employees, it argues that their names are not
personal information in which they have a protected privacy interestg that theinames and
duty stations are available to the public and that names, phone numbers, and emailsaglidresse
FCC employees are available on the FCC’s websiteat 14-15.

Because aurts have broadly defined what constitutes a “similar” file under Exemption 4
to include information that applies to a particular individued, suprathedocuments referenced
are likely to constitute “similar files.” Howeverany privacy interests at stakeill vary
depending on the individuals identifiedlVith respect to SBC employees, for example, the Court
assumes that there is likely more tl@ashe minimisprivacy interest in the employees’ names and
contact information. This is particularly the case where the individuals mage been
responding to allegations of potential wrongdoing by their employer, SBC.

However, it is less likely that employees of USAC, FCC, and DOJ would have
substantial privacy interest®\ number of courts have considered the applicability of Exemption
6 to government employedoughtheir treatment does not appear to be particularly uniform.
See e.g, Aguirre v. SEC 551 F. Supp. 2d 33, 54 (D.D.C. 2008) (“Correspondence does not
becomepersonal solely because it identifies government employeésit)seeLahr v. NTSB

569 F.3d 964, 979 (9th Cir. 2009) (recognizing, in response to agency arguments, that FBI
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agents have an interest in keeping private their involvement in especiditgvarsial events).
“[IInformation that ‘merely identifies the names of government officials who aathor
documents and received documertses not generally fall within Exemption’ 6Aguirre, 551
F. Supp. 2dat 53 (quotingVoteHemp, Inc. v. DEANo. ®-cv-985 (RBW), slip op. at 12
(D.D.C. Oct. 15, 2004) Furthermore, the names o€€ staff are available through a search
function on the FCC’s websitiat allows one to generate a list of all of the individuals who
work in EB along with their work telephone numbers and email addresses. The publiohature
this information weakens the FCC's claim. Nevertheless, the Court acknewldtigt
government and USAC employees might have a more deaminimisprivacy interest in
information that not only ideifies them, but links them tework on a particular investigation.
However,whateverhypothetical privacy interesthe Court may imaginghe FCC has
not met its burden to show that Exemption 6 was appropriately invokeel FCC suggestiat
names, office addresses, job titles, work phone numbers, etc. are “personal and private
identifying information” in which “individuals have an expectation of privacpef.’'s Mem. P.
& A. 18-20. However, the FCC'¥aughnindex desnothing more than restateethawand its
declaration does no¢éven address the redactions made pursuant to either Exemption 6 or
Exemption 7(C). See, e.g.VaughnIndex 3 (describing redactions from Document 5 as
“personal and private Identifying information (names, name of employer)ICaf &d DOJ
Gov't staff”). While courts often uphold the redaction of personal identifying information under
Exemption 6, the agency must at least provide the Court with some basis for sudrest. int
This is particularly the case with respectd8AC, FCC,and DOJ staftince these individuals
wereengaged in performance of their official dutieet targets of any investigatipandmay be

at lessrisk for embarrassment, harassment, or unwanted con&cts While the Court can
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imagine situabnsin which a privacy interest might exist becausehefse individua’ roles in
the FCC investigation, the FCC has not provided any such justification.

On the other hand, COMPTEL has not asseatggpublic interest in disclosure of these
names. If he FCC show a privacy interest in nedisclosure, COMPTEL cannot survive
summary judgment without identifying public interest in disclosure[S]omething, even a
modest privacy interest, outweighs nothing every tintéginer, 879 F.2d at 879.

Finally, because the FCC has allegedly released the names of certain individuals that it
erroneously withheld, the Court has no way of knowing which names the agency plans to redact
at this time. The agency should submit a revidadghnindex to reflect the mosecent release
of information along with any asserted privacy interests.

4, Exemption 7(C)

The FCC invokes Exentipn 7(C) to protect names and contact information of SBC,
USAC, and FCC sta#indFCC interns and other individuals in “law enforcement documéfits.”

Exemption 7(C) protects from disclosure “records or information compiled for la
enforcement purposes, but only to the extent that the production of such law enforceardst rec
or information . . . could reasonably be expected to constanteinwarranted invasion of
personal privacy. 5 U.S.C. § 552(7)(C).

Records compile for law enforcement purposesay relate to either criminal or civil
matters. Rural Hous. Alliance v. USDA98 F.2d 73, 81 & n.46 (D.C. Cir. 1974A “law
enforcemenhpurpose exists where there is a rational nexus between the compiled docuirent a

law enforcement duty of the agency and where there is a connection between an individual

18 gpecifically, the FCC redacts thames, work departments, work phone numbers, email addresses, amgeempl
names of SBC staff (Document-41%, 33-34, 4644, 64); the names and email addresses of USAC staff members
(Document 25, 3832, 34, 45); the namseand email address of FCC staff and interns (Document 32); and the names
and email addresses of “individuals” in “law enforcement documentsiyiDents 1920).
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incident and a possible . . . violation of federal lawdudicial Watch, Inc. v. U.S. Dep't of
Commerce 337 F. Supp.2d 146, 179 (D.D.C2004) (internal quotation marks omitted)).
Agencies with both law enforcement and #daw enforcement functions (“mixefdinction”
agencies) must satisfy a higher standard to show that records involve laeesrdot. Pratt v.
Webster 673 F.2d 408, 418 (D.C. Cir. 1982).

Once records or information are shown to have been compiled for law enforcement,
courts perform a balancing test simitay those less demanding than, that for ExemptioSée
Computer Prof’ls for Soc. Responsibility v. U.S. Secret SE2v-.3d 897, 904 (D.C. Cir. 1996).
Unlike the Exemption 6 requirement that disclosuwweuld’ constitute a tlearly unwarranted”
invasion of privacy, Exemption 7(C) only requires that disei®Scould reasonably be expected
to” constitute an‘unwarrantet! invasion of privacy. SeeMartin v. Dep’t of Justice488 F.3d
446, 45657 (D.C. Cir. 2007). Thus, “privacy interests are particularly difficult to avee
when law enforcement informati@bout third parties is implicatedld. at 457.

COMPTEL does not generally dispute that the documents for which Exemption 7(C) is
invoked were compiled for law enforcement purposes. However, it argues thainiesof
FCC and DOJ staff who worked on t88C investigatiorand the names of AT&T counsel who
authored or received copies of correspondence related to the investigation wempitgdcfor
law enfocement purposes. Pl.’s Mem. P. & A.;I7l.’s Reply 11’

There are two problems witiis argument. First, the FCC does not appeanvoke
Exemption 7(C) to protect the names of any DOJ sthfffact, Exemption 7(C) is invoked in
only one document to justify redaction of the names of FCC staff and interns. Additiahally

Court cannot anfirm whether FCC redactede names of AT&T counsehder Exemption 7(C).

" The Court cannot confirm that the names of AT&T counsel were redacteée BCC. COMPTEL des not point
the Court to a particular document number or assertion in the FCC Declar#ianghnindex.
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Second, COMPTEL misconstrues the inquiry into whether names may be radadéed
Exemption 7(C). While the names at issue may not have been compiled for law raefdrce
purposesif they arecontained inrecords compiled for law enforcement purposes they may be
redacted. See, e.g.United Am. Fin., Inc. v. Potte667 F. Supp. 2d 49, 580 (D.D.C. 2009)
(considering whether names of O&&ployeesn OIG emails could be redacteddaconcluding
that the emails fall within FOIA’s law enforcement purposes requirement).

COMPTEL only requested documents relatedthie investigationof SBC’s possible
violations of federal law.SeePl.’'s SMF { 2 (describing thaequest for documents ré&da to
possible violations by SBC of the Commission’s rules). Courts have previously uphefeetrea
of FCC investigatory files as law enforcement recorfise, e.gKay v. FCG 867 F. Supp. 11
(D.D.C. 1994). Here, the documents all appeeludea mnnection betweea particular entity
or incident and a possible violation of federal lawhus,all of the documents for which
Exemption 7(C) protection was sought appear to have been compiled for law enforcement

Nevertheless, COMPTEL argues, and the Court agtieatsthe FCC has not shown that
disclosure of the redacted information could reasonably be expgectedult in an unwarranted
invasion of privacyfor all individuals involved While the FCC is corredhat courts often
uphold the redaction of the names of individuals identified in law enforcement records,ngcludi
the names of government employees, the FCC must do more than simply asstreshat
individuals “havea clear expectation of privacy,” D&f Mem. P. & A. 22. For example, courts
have upheld the redaction of the names of government emplogdeaningtheir official duties
when the disclosure of their names might results in harassment, intimidatiatteimpts to
unduly influence, or obtain information about, the employees’ wbrkConcepcio v. FH, 606

F. Supp. 2d 14D.D.C. 2009) the court upheldredaction of the names of FBI Special Agents
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because, if their “identities were disclosed, they may be subjected to assaeg, unofficia
guestioning regarding this and/or other investigations, whether or not theguaently
employed by the FBI.’In addition, publicity associated witthe release of [a Special Agesit’
identity in connection with a particular law enforcement investigacould rekindle animaty
toward that [Special Agent]lon the part of persons targeted or otherwise affected by law
enforcement action involving the agéntConcepcion606 F. Supp. 2d at JGuoting agency’s
declaration) Thecourt also upheld the redaction of the names of support personnel bsuse
“were, and possibly are, in positions to access information regarding adfiwianforcement
investigations,’” [and] ‘could become targets of harassing inquiries for unagtasccess to
investigdions if their identities were released.’Id. (quoting agency’s declaration). However,
the court relied on the sworn declarations provided by the agency identifying piresacy
concerns. Here, the FCC merely reddtee legal standard for Exemption 7(C)This is
insufficient to supporsummaryjudgment See United Am. Fin., Inc. v. Pott&67 F. Supp. 2d
49, 60 (D.D.C. 2009) (“Neither of the . declarations . . establish that the investigators and
inspectorshave a privacy interest . . . . [A]n agency must at least explain the ground for
concluding that there is some factual basis for concerns about harassment, iotimioiati
physical harnt. (internal quotation marks omittjl

On the other hand;OMPTEL has made no showing of any public interest in disclosure.
Thus,as with the Exemption 6 analysis, COMPTEL will fail on summary judgment if the FCC
can show any privacy interest at all.

Finally, the FCC’s June 2012 Memorandum and Order required the release of names of
certain SBC/AT&T and FCC employees whose namase erroneously redacted under

Exemption 7(C). The FCC has not revisedM&ighnindex or declaration to account for this
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disclosure. As a result, the Court cannot know in which documents the FCC invokes Exemption
7(C).

In summary, he FCC must amend itgaughnindex to account for the deficiencies
identified above. While it is possible that the FCC can show that it appropriatisigted
information pursuant to Exemption 7(C), as well as Exemptions 4, 5, and 6, the FCC ebnnot r
on bare and conclusory assertions to demonstrate this. Accordingly, the FCC shoutdasubmi
revisedVaughnindex and declaration

D. Declaratory JudgmentAnalysis

COMPTEL seeks a declaratory judgment that the FCC has violated theadr@Ihat its
“pattern and practice” of delays in disclosing material to COMPTEL is unlawhd
unreasonablePl.’sMem P. & A.1, 6. It also seeks a finding that the FCC'’s failure to disclose
the volume of material withheld violat€é©IA. Pl.’'s Mem P. & A. 6.

While FOIA does not specifically provide for declaratory relief, the Aotpbses no
limits on courts’equitable powers in enforcing its terihsPayne Enters Inc. v. United States
837 F.2d 486, 494 (D.C. Cir. 198@Q)iting Renegotiation Bd. v. Bannercraft Clothing Cd415
U.S. 1, 1920 (1974). However, “a declaration that an agency’s initial refusal to disclose
requested information was unlawful, after the agency made that informatidabéawould
constitute an advisorgpinion in contravention of Article Il of the Constitution.’Payne
Enters,, 837 F.2dat 491 (citing Better Gov't Ass’n vDep't of State 780 F.2d 86, 91 (D.C. Cir.
1986). A party whose FOIA request has been satisfied, however, may seek declatebify re
an “agency policy or practice will impair the party’s lawful access to informatidhe future.”

Id. (citing Better Gov't Ass’n780 F.2d at 982). The D.C. Circuit inPaynefound that the

district court had abused its discretion in refusinggtant declaratory relief. In that case,
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officers atAir Force Logistics Comman@@FLC) bases had refused to fulfill a FOIA request
even after the Secretary of the Air Force admonished AFLC officials far fdikire to act.
PayneEnters, 837 F.2dat494.

Here,the Court denies without prejudice the parties’ motions for sumaratthe parties
may refile their motions to address the issues identified in this opinion. As aitasypssible
that COMPTEL’s FOIA request may be satisfied through summary judgmenivould be
inappropriate for the Court to issue declaratory relief that the FCC has vidiatE®DtA when
the Court lacks sufficient information to make this determination.

Furthermore, the Court is doubtful that it cofiflttl that the FCC'’s failure to disclose the
volume of material withhel@s a violation of the FOIA. COMPTEL’s request for such a finding
is based on the fact that the FCC, in a single email in 2005, suggested that theteer3200
pages of “potentially responsive” documents. However, as the Court understands the parties
motions for summary judgment, they are based on COMPTEL'’s 2007 FOIA redwesirding
to COMPTELItself, that request sought the information identified as responsive in the FCC'’s
declarationswith this Court (approximately 58850 pages of material)Thus, by COMPTEL'’s
reasoning, there is no reason for the FCC to account for 2600 pages of “missingalmate
because COMPTEL has sought omllgout 500550 pages. Even if more material would be
respomsive to the 2007 request, the Coaannotbasea finding that the FCC has wrongfully
withheld 2600 pages of material ansingle2005email. The FCC’sthree sworn declarations
sincethat timehave never cited more than approximately 550 pages of regpanaterial.

V. CONCLUSION
For the foregoing reasons, the Court denies without prejudice the partieshsnfur

summary judgment. The Court finds that the FCC has not demonstrated that it conducted an
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adequate search in response to COMPTEL’s 2007 FOIA request. Even if the searcmhad bee
shown to be adequate, the FCC has not met its burden to demonstrate, with resaelst to e
document withheld or redacted, that it properly invoked any applicable exemptions and
segregated information to which an exemptdd not apply. As a result, th€ourt denies
without prejudice the parties’ cressotions for summary judgment. The FCC shall submit a
revisedVaughnindex and declaration no later than 30 days from today. As appropriate, the
partieswill have twentydaysfrom the date of submission of taughnindex and declaration to

submitnew motions for summary judgment.

Signed by Royce C. Lamidh, Chief Judge, on December 19, 2012.
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