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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
)
ACT NOW TO STOP WAR AND END )
RACISM COALITION, et al., )

Plaintiffs,
V. 0%v-1495 (RCL)
DISTRICT OF COLUMBIA

Defendant.

e L N

MEMORANDUM OPINION

Pending before the Courtaintiff Muslim American Freedom Foundation’s (“MASF”)
Motion for a Prdective Orderto Protect Plaintiff from Responding to Unauthorized Discovery
Demands Propounded by the District of Columbia in Disobedience of the Discovery @pter
11, 2012, ECF No. 49. Upon consideration of the motioa opposition and reply theo, the

record hereinandthe applicable lawthe Court will grant plaintiff's motion

INTRODUCTION

This case concerns the constitutional right to hang political posters on lamppd&s in t
nation’s capital. In their First Amended ComplaiAtt Now to Stop War and End Racism
Coalition (“ANSWER”) and Muslim American Society Freedom Foundation (3¥#A allegel
that certain District of Columbia regulations vi@dtthe First Amendment, the Due Process
Clause and 42 U.S.C. § 1988irst Am. Compl.f 48, Dec. 18, 2007, ECF No. 3. In 2008

Court grantedlefendant’sMotion to Dismisson standing and abstention grounddem. Op. 1,
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Aug. 11, 2008, ECF No. 14The United StateCourt of Appealdor the District of Columbia
Circuit reversed and remdad the case for further consideratiobpon reconsiderationthis
Courtgranted in part and denied in part defendant’s Motion to Disnfiss.Now To Stop War
and End Racism Coalition v. District of ColumkiaNSWER 1IJ, 798 F. Supp.2d 134, 155
(D.D.C. 2011)} The Court dismissedll claims except for MASF'sirst Amendmenfacial
challengeto the District's postering and signage regulations, 24 D.C.M.R. 88 1B& Id.
The rulingleft MASF as the only remaining plaintiffitnd MASF’s Yagueness”rad “event/non-
event”’challengess the only issues to be resolvettiat. 1d. at 150-51.

The case proceeded to discovery Hralparties submitted their Joint Reptorthe Court
pursuant to Local Rule (LCvR) 16.3 on October 21, 2011. Joint R&ép&E€F No. 45. The
parties agreed that the outstanding issues could be resolved by dispositive nidtidn.
However, plaintiff sought discovery to ascertain whether the Digjdee any information or
instructionsto its staff or possessed any infoation that would shed light oreither the
definition of “event” or the enforcement of the regulationquestion. Id. 6. The District
objectedboth to initial disclosuresand discovery, arguinthat discovery was “unnecessary”
because the remaining issuyaresented “a purely legal questiond. 4, 6. The District did not
request any discovery, but merely “reserve[d] the right to object tarahwll discovery requests

..7 Id. 6-7. The Court accepted plaintiff’proposed quantum dafiscoveryand ordered

discovery to close on May 18, 2012. Sched. OrbdeNov. 17, 2011, ECF No. 48The

! This Opinion contains a more extensive recitation of the underlying facts@adipral history
of this case.



Scheduling Order specifically allowed plainttff initiate limited discovery; m discovery was

asked for by, or awarded titve District. Id.?
Il BACKGROUND

A. Defendant’s Actions and Plaintiff's Response

In clear disregaraf this Court’'s Order and its own statements about the necessity of
discovery, the Districpropoundedeleven interrogatorieand arelatedrequest for document
production Def.’s Interog. 6-8, Ex. 1 to Pl.’s Mot. Protect. Ordéviar. 9, 2012, ECF No. 49.
In further demonstration otlefendant’s complete ignoranes tothe procedural setting of this
case,the District propounded four interrogatorigaimbers seven thru tetg ANSWER—who
the Courthaddismissed from the actierandto claims thathe Courtlikewise dismissed Id.
In an effort to prevent “unnecessary consumption of litigation and judicial resouyptasfiff
requested that defendaidentify the authority under which propounded thénterrogatories.
Pl.’s Ltr. 1, Ex. 2 to PIl.’s Mot. Protect. Order, Apr. 5, 2012, ECF No24®nticipating that no
such authority existed, lgntiff also requested that defendant withdraw its interrogatories
consent to a protectiverader andthe payment of fees and costs incurred by plaintiff in
responding to defendant’s unauthorized discovery requubs?.

Instead of admittingts mistale, the District decided to gall in. In its response letter,
the District, as‘a gestureof good faith and cooperation,” withdrew interrogatories six through
eleven,gnoringthe fact that interrogatories seven through ten either diereted at aismissed

partyor requested information abadismissedcounts Def.’s Ltr. 1, Ex. 3 to Pl.’8/ot. Protect.

2 Although the District argued that discovery was inappropiigtgroposed scheduling order did
request discovery be allowed for “each party.” Def.’s Prop. Sched. Order. 2102011, ECF No. 45-1.
However, the Court accepted plaintiff's proposed discovery order, which alloweglaimitiff to initiate
discovery. Sched. Order 1, Nov. 17, 2011, ECF No. 48; Pl.’s Prop. Sched. Order 1, Oct. 21, 2011, ECF
No. 45-2.



Order, Apr. 9, 2012, ECF No. 42 The Districtthendefended its interrogatories by claiming
thatthe Court’'s Scheduling Order “did not impose any such [discovery] limits on thecDis
much less prohibit the District from propoundingyahscovery at alt. Id. Defendant argued
that it “would be extraordinary if the Court had meant to deny the District from taking any
discovery, but did not indicate that fact in more explicit languatg.”

Two days after receiving defendant’s raspe, plaintiff filed the instannhotion seeking
an order protecting plaintiff from responding to defendant’s interrogatéorscdding defendant
from propounding any additional discovery and ordering payneénplaintiff's reasonable

expenses, including attorney’s fees. Pl.’s Prop. Order, Apr. 11, 2012, ECF No. 49-1.

B. Defendant’s Opposition

Defendant asserts that the Court should reject plaintiff's Motion becausgifplaas
failed to meet its burden for a protective order, provided little law or analysigpfmd its
positions, that defendant’s discovery requests were proper and not lowetgnsome, and that
the Court should not sanctiatefendantecausats filing was “substantially justified.” Def.’s

Oppn, Apr. 26, 2012, ECF No. 50.

IIl.  LEGAL STANDARD

Among other things, scheduling orders help prevent delagsjce litigation costs,
manage the&ourt’s docket and generally maintain the speedy resolution of bgsesnaging
and setting limits on the pretrial discovery proceSgeF.RC.P. 16(b); LCVvR 16.4.Both the
Federal Rulesnd thisDistrict's Local Rulesmandate scheduling ordertd. Scheduling orders
are“intended to serve as ‘the unalterable road map (absent good tube remainder of the
case.” Olgyay v. Soc. for Envtl. Graphic Design, Int69 F.R.D. 219, 220 (D.D.CL996)
(quoting Final Report of the Civil Justice Reform Act Advisory Group of the United States
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District Court for the District of Columbiat 39 (Aug.1993)) Scheduling orders are nbased
on theex partewhims of theCourt; rather,they areissuedonly after the parties have conferred
and given the&€ourta “Discovery Plah thatincludesthe parties’ views on thgroposed subjects
and limitatiors of discovery F.R.C.P.26(f); 16(b)(1)(A). The paties must provide th€ourt
with a statement on the matters upon which the parties have reached agreemeantipteodesf
the positions of each party on any matters as to which they disagee®ell asa proposed
scheduling order. LCVR 16.3(d).

These procedures assure th&seheduling order ‘is not a frivolous piece of paper, idly
entered, which cabe cavalierly disregarded by counsel without perddhnson v. Mammoth
Recreations, Inc.975 F.2d 604, 610 (9th Cil.992) (quotingGestetner Corpv. Case Equip.
Co., 108 F.R.D. 138, 141 (DMe. 1985)). Indeeda party's“[d]isregard of the order would
undermine the court's ability to control its docket, disrupt the agrped course of litigation,
and reward the indolent and the cavalietd. As such, Rule 16 of the Federal Rules makes
plain that aCourt may modify a scheduling ordéonly for good cause with the judge’s
consent. F.R.CP. 16(b}4); see alsd_.CvR 16.4 (“The court may modify the scheduling order
at any time upon a showing obgd cause.”).

Rule 16(f) is unambiguous and underlinesthe importance of scheduling orders by
granting theCourt express authority, on motion or on its own, to sanction parties and attorneys
when they fail to complyvith the limitations, deadlingsand timetables set out in such orders.
F.R.CP. 16(f) Landmark Legal Found.. EPA, 272 F. Supp. 2d 70, 88 (D.D.C. 2003). When a
Court finds that a party has violatedsaheduling order without just causé,must order,
“[ilnstead of or in addition to any other sanction . .. the party, its attorney, or both to pay the

reasonable expensesncluding attorney’s fees-incurred because of any noncompliance with



the rule . . . .”1d. The Court’s poweis both expressin the form of the Federal Ryland
implicit, flowing from the very nature of théourt as annstitution. Chambers v. NASCO, Inc.
501 U.S. 32, 43 (1991). Indee@ourts have the inherent discretion “to fashion an appropriate
sanction for conduct which abuses the judicial proteks. at 44-45. It is perfectly within the
Courts to assess attorney’s fees as a sanction for‘'t#fdl disobedience of a court ordér.’
Id. (quoting Alyeska Pipeline ServCo. v. WildernessSoc'y, 421 U.S. 240, 258 (1975)).
The trial court’'s role in managing discovery extends to the resolution of digcove
disputes, including issuing pextive orders when necessarfy.R.CP. 26(c) Upon a showing
of “good cause,” th&€ourt may issue such an order to prevent a “partpesson from[the]
annoyance, embarrassment, oppression, or undue burden or expense” of complying with a
discovery requestld. To show good cause, “the movant must articulate specific facts to support
its request and cannot rely on speculative or conclusory statements Low v. Wiitman 207
F.R.D. 9, 1611 (D.D.C.2002) (citingJennings v. Family Mgmt201 F.R.D. 272, 275 (D.D.C.
2001) (citations omitted)).In addition, “district courts assessing the existence of good cause
must exercise their discretion in light of the releviadts and circumstances of a particular
case.” Tavoulareas v. Washington Ppdti1 F.R.D. 653, 661 (D.D.C1986) (citingNixon v.

WarnerComm’ns Inc.,, 435 U.S. 589, 599 (1978)).
V. DISCUSSION

The centralssue is whether defendant was authorized to propound any discovery at all.
The answer is clear: dN Given the historyof this litigation, the Districts position and
arguments are as untenable as they are ridiculous. Defendant asks thisoGmidr &in
Orwellian world where all argumenése deoid of context, and alCourt orders magically mean

whatever the District wishes them to mean. The Court rejects this invitation.



The Districts Oppositionis riddled with needlessly caustic remarks, contradictory
statements and peripheral law, whitdgether serve only to highlights own disingenuous
arguments.It first asserts that the Court did not impose any limits on discovetiddDistrict
Def’s Opp'n 23 The District however quickly backs away from this stunning assertion
Almost inmediately defendanthen “respectfully suggests,” in a footnote, that the language of
the final Order “leads to the reasonable conclusion” that the Court did not interahtoitpthe
District from taking discoveryld. 2 n2. Backing still further aay from its opening statement,
in yet anothefootnote,the District“avers that its interpretation of the Scheduling Order, and the
discovery it propounded thereunder, was substantially justified.6 n4.

Highlighting its own hypocrisy, in a section entitled “Arment,” the Districtasserts—
without any real ‘argument’ just a conclusory sentenedhat plaintiff failed to meet its burden
for a protective order because plaintiff “relie[d] entirely on conclusdéayesients, with no
specific facts or admissible evident Id. 3. This, in fact, is the definition of irony* Defendant
further attempts to obfuscate its clear violation of the Scheduling Order inyingathat its
interrogatories were justified by Rule 26, and by arguing that the contentiorogpteries—
which plaintiff believes are overly burdensomare in fad, permissible in this Circuitld. 3—6.
Lastly, defendnt argues that plaintiff is not entitled to attorriefges and costs, or sanctions,

because their interrogatories were “substantially justifiéd.’6 n.4(citing F.R.C.P.37(a)(5))

% Defendant chides plaintiff for “having . . . [the&w] exactly backwards,” and for not citing a
single case supporting the proposition that “no discovery may be taken unleisalyeauthorized.”
Def.’s Opp’'n 2 (emphasis in original). Defendant conveniently does not point the Courete infts
motion plaintiff makes such an assertion. Indeed, plaintiff did netrtagss broad proposition, but only
that defendant was not authorized by this Court’s Scheduling Order to propound gisequests.Pl.’s
Mot. Protect. Order 1. Moreover, defentfails to cite a single case from any circuit where a party was
allowed to propound discovery beyond what a court allowed in its scheduling order.

* Contra ALANIS MORISSETTE Ironic, on JAGGED LITTLE PiLL (Maverick Records 1995)
(inexplicably defining irony as “rain on your wedding day”).



Plaintiff's reliance on Rule 37 is inappropriate. The issue is not whethddiskwct’s
interrogatories should be suppressed under the rule, but rather whether they were ever
authorized. Defendant asserts that the “plain text of the Court’s Order authbazBdtrict to
serve discovery here.” Def.’s Opp’n 7ln light of the procedural history of this case and the
language of the Scheduling Order, the District’'s contention is patently ab$hedCourt has
reviewed itsScheduling Ordeand found that itontainedno express authorizatioalowing the
District to canduct discovery Nevertheless, defendasisoargues thait had implicit authority
to propound discovery for two reasonsirst, the Court’s July 2011 Opinion “contemplated”
discovery for both sidesand secondwhile the District’'sProposed SchedulinQrder allowed
“each party” to propound discovery, “the Court copied the language in plaintiff's pbpoder
because it disagreed with the extent of the limits on discovery urged by thetDiet because
it wanted to prohibit the District from talgrany discovery at all.”Id. 2 & n.2.

A review of this Court’s July 2011 Opinion does not support defendant’s conteiftion.
response to a series of hypotheticals presented by the plaingffCourt merely said that
defendant would Have an opportunity during discovery to provide greater clarity about the

definition of ‘event,]’ . . . the relation of event/neavent distinction in 88 108-308.6 to the

® The Scheduling Order reads:
Upon consideration of the parties’ Joint Report [45], Oct. 21, 2011, and thereatird herein, it
is hereby
ORDERED that no discovery requests may be served in this matter bafuary 18, 2012; and
it is further
ORDERED that a 12day discovery period shall close on May 18, 2012; and it is further
ORDERED that plaintifis authorized to propound not more than ten (10) interrogatories, ten
(10) requests for production, fifteen (15) requests for admission, and takg gep{@itions, which shall
include within than number any depositions pursuant to Federal Rule ibP@ieedure 30(b)(6); and it
is further
ORDERED that the parties shall file dispositive motions accordingettlowing schedule:
» Dispositive Motions: June 22, 2012
« Oppositions: July 13, 2012
* Replies: July 20, 2012
SO ORDERED.
Signed by Royce C. Lamberth, Chief Judge, on November 17, 2011.
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anttlittering interest it assdad] . . . and to demonstrate that it has establishedniama
guidelines to govern law enforcemetihat the Constitution requirés ANSWERIII, 798 F.
Supp. 2d at 151155. Because thisnformation would only be in the hands of defendamé, t
District cannot read these statemeagsan expectation by the Cothrat theDistrict would need

to propound discovery Rather, taken in context, they mean that the District would have an
opportunity to reveal evidence during discovery that would provide greater claaty the
contested regulation.

Further, the dferdant’s contention that plaintiff provided insufficient legal analysis to
supportits motion is meritless While the Court encourages thorough pleadisgpported by
abundant legal research and analysis, the presetidn is so simple that the plaintifid not
need much legal analysis to méstburdenunder Rule 16(f). A Scheduling Orders serves as
“unalterable road map (absent good catme)he remainder of the caseOlgyay 169 F.R.D.
219, 220 (D.D.C1996) (nternal quotation marks and citatiomitted. Moreover, he Rule is
clear: Federal courts can sanction and reqpiaeties or their attorneys to pay costs stemming
from a violationof a £hedulingorder F.R.CP 16(f). In addition to theexpresgule, it is a basic
maxim that‘Courts ofjustice are universally acknowledged to be vested, by their very creation,
with power to impose silence, respect, and decorum, in their presence, and submission to the
lawful mandates.” Anderson v. Dunnl9 U.S. 204, 227 (1821)Therefore, ® meet itsburden
plaintiff needdo no more tharite the Federal Rel andthis Court's Schedulin@rder, then
provide evidencedemonstrating that defendant violated @wurt’s Order. It did just that. See
generallyPl.’s Mot. Protect. Order [49], Apr. 11, 2012.

Our legal systenis built and maintained on a fragile foundationtrofst: trust between

clients and counselors, betweeaunselorsand Courts, betweerCourts and the publjcand



between the public and public servants. Pleadingshi&eDistrict’sOpposition which present

the Court with baseless arguments that fly in the faceadity andcommonsenseserve only to
undermine thatrust. Defense counsel is reminded that attorneys appearing before the Court
have an ethical duty to be candid with the tribunal, and not to knowingly make false statement
of fact or law. Seg e.g, D.C. Rulesof Prof'l Conduct R. 3.3(a)(1see alsdarnes v. Distof
Columbia _ F. Supp. 2d __, 2012 WL 4466669, *2& (D.D.C. Sept. 28, 2012)
(Lamberth, C.J.)imploring both paties to litigate case with more card).L. v. Dist. of
Columbig 274 F.R.D. 320, 328 (D.D.C. 2011) (Lamberth, C.J.) (sanctioning District for
“openly, continuously, and repeatedly violating multiple Court orders, failing to adbese
evenacknowledgethe existence of the Federal Rules’ discovery framework, and committing a
discovery abuse so extreme as to be literally unheard of in this Coldefgnse counsel is also
reminded thathey owe a duty to the people of the District of Columbia to@atiently and
honestly on their behalf.

Sadly, in this instancejefense counsel demonstrated neither prudence nor honesty. To
the extent that the Court entertains defense counsel’s interpretation ohddul8w Order, the
Court can say this:Defensecounsel’'sreading ofthe Order was presumptuous at besthe
District could have easily resolved any confusipnmoving theCourt to clarifyor amendits
Order. The District could have filed such a motidrefore or afterpropoundingthe
interrogatoriespr after plaintiff objected in writing. Yet, defendant decided to pass on each of
these opportunities.The result was an unnecessary anehdVised expenditure of taxpayer
funds, whichalso cost the plaintifftime and money. Now, defense counsel is responsible for

consuming even more of ti@ty’s resources The Court determines thidie District’s discovery
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requests were unauthorized and directly violditis Court's Scheduling Order.Therefore,
defendant is ordered to pay plaintiff's reasonable costs, including attoreeg's f

Worse still, dilatory, wasteful actions such as these undermine public confidence in
government andamage the informal institutional relationship that exists between the Court and
the District of Columbia’s Office of thattorney General“©AG”). Like two old neighbors, our
offices are located a stone’s throw from each otl@ur personnel interact daily. So long as the
OAG’s office exists, its attorneys will appear before this Court. An anecabationship—
beneficid to all parties—is preferredbut not preordained. It can only exist and endure when
each party trusts the otheAnd that trust is undermined when OAG attorneys submit pleadings
thatinvertreality and make arguments for the sake of argument.
V. CONCLUSION

For the reasons stated above, the Court will gaintiff's Motion [ECF No. 49].
Defendant is ordered to pay plaintiff reasonable costs incurred during plaimiiial response
to defendant’s unauthorized discovery request as well as glairddsts for preparing and
submitting the instant Motion anReply. Plaintiff does not have to respond to any of the
discovery requests propounded by defendant and defendant is prohibited from propounding an
additional discoverypecause such requestsulviolate the Scheduling Order.

A separate Order consistent with this Memorandum Opinion shall issue this date.

SignedRoyce C. Lamberth, Chief Judge, October 4, 2012.
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