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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PABLO FIGUEROA ,etal.,
Civil Action No. 07-CV-1992(BJR)

Plaintiffs,
MEMORANDUM AND OPINION
V. DENYING MOTION FOR JUDGMENT
ON THE PLEADINGS, OR, IN THE
DISTRICT OF COLUMBIA , ALTERNATIVE, FOR SUMMARY
JUDGMENT
Defendant

l. INTRODUCTION

This matter is before the counnh Defendantthe District of Columbia’s (“the District”)
RenewedMotion for Judgment on the Pleadings, or, in the Alternative, for Summary Judgment.
(Dkt. No. 79). Plaintiffsfiled an Opposition to the Motion on June 25, 2011 (DKb. 81) and
the District fileda Reply on June 30, 2011 (DKilo. 82). Having considered the parties
arguments, pleadings, and relevant dase the court finds and rules as follew

I. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

This matter is orremand from the D.C. CircuitMetropolitan Police Officers Pablo
Figueroa, Michael J. Farish, Brian A. Murphy, Tyrone Dodson, Lance D. biayi$s., Deryl M.
Johnson, and Curtis R. Sloa(collectively “Raintiffs”) brought this action against the
Metropolitan Police Department (“MPD"alleging thatMPD failed to pay them basic and
overtime compensation for fulfilling theb duties of the position ad detective sergeanThey
allege thathis nonpayment violated D.C. Code. $43.02(c) and provisions of the Fair Labor

Standards Act (“th&LSA"), 29 U.S.C. §8 20&t seq

! Figueroa v D.C. Metro. Police Dep,;t1633 F.3d 1129 (D.C. Cir. 2011).
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Under District ofColumbia law, any member of MPD “promoted . . . to the rank of
detective sergeant shall receive,aiidition to his scheduled rate of basic compensation, $595
peannum.” D.C. Code §8-543.02(c). On December 12, 2003, three of tlanBffs in this case
filed a grievance through their union, the Fraternal Order of Police (th@rnilleging that
they had fulfilled the duties of detective sergeant but had not received the additional $595
stipend. The Chief of Police denied the grievaest@ming that theosition ofdetective sergeant
at MPD hasot existed for over twenty years.

In accordance with its collective bang@g agreement, the Union brought the matter to
arbitration. On June 28, 2004, the arbitrator found that53302(c)applied to the officers
because they had performed the functions aétective sergeant. (Dkt. No. 50, Def.’s Mot Jo
on Pleadings Ex. 3 at 7 (Op. & Award by ArbitratprYhe arbitratorejected MPD’s argument
that the grievance was untimely, concluding that the officers had not previousipvdred” the
D.C. Code provision, and, moreover, that their claim was‘dao ongoing violation.” Id. He
then awarded the officers “the Status of Detective Sergeant” and “back $a9500 per yedr.

Id. The arbitrator further held that the award “applie[d] to all simiailyated employees as
described in the grievanceld( at 8).

MPD requested review of the arbitration award by the District of Columbia Public
Employee Relations Board (“PERB”). On September 30, 2@08&,PERB ruled that the
arbitrator acted “well within the ambit of his authority when he concludéft]the underlying
grievance is timely” and that the award of back pag waither improper under the collective
bargaining agreemenbr contrary to law and public policy. (Dkt. No. 50, Ex. 4 & @ecision

& Order of PERB)). MPD did not appeal the PERBIing.



Following the PERB's ruling, MPD took steps to compensate retroactively thioses of
who had served as detective sergedniguerog 633 F.3d at 1131. In 2007, it amended the
personnel forms of three of the Plaintiffs to show that they had served and cdribraexve as
detective sergeants, and it gave them lump sum payments of $595 per yearyforeav they
were assigned to the positiold. The Department eventually did the same for the fourth
Plaintiff. (Dkt. No. 81 at 7, 1 16.). It didoh however, recalculatelaintiffs’ overtime paybased
on the $595 stipendriguerog 633 F.3d at 1131.

On November 5, 2007, the officers tiléhe present action against the Distatieging
violations of the ESA. Plaintiffs allegel three violations: (1) willful failure to pay minimum
wages in violation of 8 206(b) (Count I); (2) untimely payment of wages in violation of 8)206(
(Count 1I); and (3) willful failure to pay overtime in violation of 8207(a) (Couht Plaintiffs
also allegedhat MPD violated the detective sergeant provision of D.C. Codé4&®2 (Count
V). MPD moved for Judgment on the Pleadings, or, in the Alternative, Summary Judgment on
February 24, 2009. (Dkt. No. 50T)he district courtuled in the Districts favor, findingtha the
FLSA claims were barred by the statute of limitatibégueroa v. D.C. Metro. Police Dep't
658 F.Supp.2d 148, 152, 154 (D.D.C. 200®)e district courtsua spontealso found thathe
arbitration proceedings disposed of Count IV as a mattegsofudicataFiguerog 633 F.3d at
1131.Therefore, judgent was entered in favor of the District

On appeal,Plaintiffs challenged only one aspect tife district court’'s decision: its
conclusion thathe FLSA overtime claims weréime-barred.|d. at 1132. The D.C. Circuit
reversed thealistrict court’s findingon this issue, concludingpat Plaintiffsmay recover if their

paychecks failed to include properly calculated overtime compensation duribgaloe three

2 This matter was initially assigned to the Honorable Judge Kennetiydsueassigned to this court on

April 4, 2012. (Dkt. No. 83.



years before they filed their complardepending upon whicktatute of limitations provision is
applicableld. at 1135 As thedistrict courtdid not determine the merits Bfaintiffs’ claims, or
which limitations period applies, the.C. Circuit remanded the case for further proceedings
consistent with its opiniond.

1. PRESENT ISSUES BEFORE THE COURT

The parties dispute what issues are before this couremand Plaintiffs argue that the
D.C. Circuit has reviewedle novg all of the legal arguments raised by both parties in #gs.c
(SeeDkt. No. 78.). As such, Plaintiffs assert, the only issues remaining are: (1) @idaten
on the merits as to whether Plaintiffs’ paychecks failed to include properly calculadonev
compensation during the time period between Novemb20®} and present; avas MPD'’s
failure to pay willful, a result of which, will determinehich statute of limitatios period
applies and (3)whether the court should use November 5, 2004 (or 2005) as the date for
application of the limitation periotild. Plaintiffs request that the court either reconsider their
Motion for Partial Summary Judgment (Dkt. No. 38) or move to trial on the merits of the
remaining issuesSgeDkt. No. 78 at 3.}.

In its current motion,he Districtarguesthat, first, if Plaintiffs are detective sergeants
under D.C. Code §8-543.02(a), then they fall within the executive exemptiothefFLSA, or,
alterndively, secondijf Plaintiffs are not executive employees, tre&yl cannot prevail because
the $595stipendis not part 6 basic compensatiofor purposes of overtime calculation under

FLSA. (SeeDkt. No. 79 at 12.). Finally, the District agrees with Plaintiffs thattHis courtrules

3

See Figuerog633 F.3d at 1132 n. 1 (discussing the neecbnstrue on the remand the statutory language
“within two yearsafterthe case of action accrued.”)

¢ It is unclear from the pleadings whether Plaintiffs seek to rehew 2009 Motion for Partial Summary
Judgment. The affidavits and statement of material fact file@lhintiffs in support of the original motionere

filed nearly three years ago amtb not provide specific, updated information to support a renewed motion.
Accordingly, to the extent that Plaintiffs’ seek to renew the 2009 mdtiecourt will deny it without prejudice.
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againstit on the executivex@mptionissueand concludethat the $595 must bacluded in the
FLSA overtime calculatiarthen the issue afillfulnessmust be addressed

IV. DISCUSSION

A. Standard of Review

UnderRule 56, summary judgment is proper "if the pleadings, depositions, answers to
interrogatories, and admissions on file, tbgetwith the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law."™ SeeFed. R. Civ. P. 56(c)See also Celotex Corp. v. Catret?7 U.S. 317, 322 (1986)
The mere existence of a factual dispute will not preclude summary judgment. Only factual
disputes that may determine the outcome of a suit may effectively precluddrithefesummary
judgment.Anderson v. Liberty Lobby, Inc477 U.S. 242 (1986). To be a genuine fact, the
assertionmust be supported by sufficiently admissible evidence and cannot be based on
conclusory allegations, denials or opinio@senshaw v. Georgetown Universi3 F. Supp. 2d.
11 (D.D.C. 1998).

B. Analysis

First, this court musaddress whether the District’'s renewed motion is properly before it.
Plaintiffs challenge the District’s right to renew its motion, arguing that the D.C. Circuit
reviewed all of the legal arguments raised by both parties in thisd=ms®ve and determined
that Plaintiffs could establish a claim for overtime compensation under the FD&ANo. 78
at 1; Dkt. No. 81 at 10.). They point out that the defenses to the FLSA overtime claim that the
District is currently asserting are identical to those raisedsiroriginal motion. Therefore,

Plaintiffs argue, in reversing the district court on the overtime claim, the D.C. Circuit negessaril

> Given that both parties submitted matters outside the pleadings, thevitoineiat this motion as one for

summary judgmenSeeFed.R.Civ.P. 12(d).



rejected the District’'s defenses to tkhkaim. As such, Plaintiffs maintain, the District is
prohibited from rearguing those defenses now. (See Dkt. No. 81 at 10-11.).

Plaintiffs are incorrect. The only issue before the D.C. Circuit was whethetiff$’
FLSA overtime claim was timbarred.See Figueroa633 F.3d 1132 (*On appeal, the officers
challenge only one aspeaftthe district court’s decision: its conclusion that their FLSA overtime
claim([] [is] time-barred.”). As the Court stated: “In sum, the appellants may recover if their
paychecks failed to include properly calculated overtime compensation durihgalce three
years before they filed their complaitiepending upon which limitations provision is
applicable.As the district court did not determine the merits of the officer's claomsvhich
limitations period appliedwe remand the case for further prodeeys consistent with this
opinion” Id. at 11351136 (emphasis added). As such, the District’s renewed motmoperly
before this court.

Having determined that the District's renewed motiopragperlybefore it, the coumow
turnsto the merits of the parties’ arguments.

(2) Whether MPD has a “Detective Sergeant” position, and, if so, whether
Plaintiffs fulfilled the job duties of that position

The District contends that, -ttate, no court has ruled on the question of whether the
position of “Detective sergeant” exists at MPDSde Dkt. No. 86 at 2, n. 3.). This court
disagrees. The question of whether the position exists and whether Plagttifgd that
position has been conclusively resolved in Plaintiffs’ faldre arbitrator awarded IRintiffs the
“Statu$ of “Detective Sergeant,” the PERB affirmed #rbitrator’'sdecision, and MPD did not
appeal the PERB’s rulindriguerog 633 F.3d at 1131. The district cowstia spontefound that
the arbitration proceedings disposed of Count$\aanatter of res judicatkigueroa 633 F.3d

at 1131.The District did not challenge this ruling. As such, the issuetdther Plaintiffs are



detective sergeants has b@amclusivelyresolved for purposes of this litigation and will not be
revisited bythis court.

(2)  Whether detective sergeants fall within the executive exemption to the FLSA

Next, the District arguethat if Plaintiffs are indeed detective sergeants, then they are not
entitled to overtime compensation because detective sergeants are exempt from the FLSA’
overtime provisionsThe District seeks refuge in section 13(a)(1) of the FLSA, 29 U.S.C. §
213(ajl1), which exempts from the Ast'coverage “any employee employed in a bona fide
executive, administrative, or professional capacityld. Specificaly, the District contends that
detective srgeants are “executive employees.” (Dkt. No. 67 at 12.).

The District bears the burden of proving that its lExyges are exempt from the FLSA’
overtime provisionsD’Camera v. District of Calmbig 693 F. Supp. 1208, 1210 (D.D.C. 1988)
(citing Corning Glass Works v. Brenna#l7 U.S. 188, 19®7 (1974)). Moreover, exemptions
from the FLSAS reach must be narrowly construed against the employer in order to further
Congress’goal of affording boad federal employment protectidd’Camera 693 F. Supp. at
1210 (citingMitchell v. Lublin, McGaughy & Assqc358 U.S. 207, 211 (1959)The District
claims thatdetective srgeant are exempt frorthe FLSA under the sealled “short test.” (Dkt.

No. 50 at 11.)° Under this test, an employee is exempt if the ey®i can show that the
employees$ “primary duty consists of the management of the enterprise in whicmfileyee is
employed or of a customarily recognized department or subdivision thenebfpn@udes the
customary and regular direction of the work of two or more other employees....” 29 €.F.R
541.1(f);see also Auer v. Robbing5 F.3d 702, 712 (8th Cir. 1998ff'd on other grounds519

U.S. 452 (1997).

The “short test” applies if an employee is paid a salary lefest $455 per weekee29 C.F.R. §8 541.2.



Determining whether an employegismary duty is management depends upon “all the
facts in a particular case.” 29 C.F.R. 8 541.1188rris v. District of Columbia741 F. Supp.

254, 259 (“In the end, deciding whether an employee is exempt must be a voyage thebugh fa
bound waters. Althegh there are a great many stars of law to navigate by, the course turns on
the facts of an employee's job dutiesD;Camerg 693 F. Supp. 1210 (the implementing
guidelines “require that the court undertake a highly-$petcific inquiry into the tasks dn
responsibilities of the subject employees”). Among other things, the court suestam the
“primary duty” of the employee, 29 C.F.R. 88 541.2(a), (e)(2); whether that duty consists of
manual labor as opposed to nonmanual “office” waak,88 541.2(g]1), (e)(2); whether the
employees role is “directly related to management policies or general business operations of his
employer,”id.; and whether the employee, in performing his duties, “customarily and regularly
exercises discretion and independent judgmet38 541.2(b), (e)(2).

The present record is devoid of any such evidence. Instead, the District déingtie
because the position of detectivergeant does not exist, there is no job description for the
position. Howeverthe Districtassertsthe “Court may and should infer that, if the Chief of
Police were to create a Detective Sergeant position and rank...includingnglrafposition
description, she would insure that [the description] meets the requirements of thdivexe
exemption.” (Dkt.No. 79 at 8.). The court cannot and will not make such an inference. The
qguestion currently before the court is whether Plaintiffs’ job duties, baseadhich the arbitrator
awarded them the “Status of Detective Sergeant,” are such Rlantiffs’ primary
responsibilities consisted “of the management of the enterprise in which theyemps

employed ... includ[ing] the customary and regular direction of the work of two or nuge ot



employees....” 29 C.F.R. 8§ 541.1(f). The District has failed to proardeevidentiary support
pertinent to this analysis.
Similarly, the arbitrator’s decisionontains only limited factual findings as to Plaintiffs’
job responsibilities. The only reference to Plaintiffs’ duties, in its entirety, is as follows:
The Agency...poirg out that Lieutenant Delgado who was called as an Agency
witness testified that...Sergeant Figueroa is a first line supervigooneible for
administrative duties such as filling out Forms PD42 or 43 for investigators and
that he does supervise investigators...Additional support for the Union’s claim,
that the grievants did perform the functions of Detective Sergeants is eaddenc
by the fact that in their evaluation forms they were described as “Inv. Sgt.”
(Dkt. No. 38, Ex. 1 at-B.). It is impossible fothis court to determine from the record before it
the nature oPlaintiffs’ job duties The District’s failure to meets its evidemtidourden mandates
denial of the motionSee D’Camera693 F. Supp. at 1212 the event that the District can
remedy ths failure, the court will allow it to file a renewed motion for summary judgment as to

this issue’,®

(3)  Whether the $595 annual stipend must be included in the FLSA overtime
calculation

The FLSA generally requires covered employers to pay its employees overtime pay for
work in excess of forty hours a week. 29 U.S.C. § 207(a)(1); 29 C.F.R § 778.@0@rtime
hours must be compensated “at a rate not less than one ahdlbtimes the regular rate at
which [the employee] is employed.” 29 U.S.C. § 207(a)(1). The regular ratél§shdeemed to
include all remuneration for employment paid to, or on behalf of, the gemlowith eight

exceptions. 29 U.S.C. § 207(e). This “list of exceptions is exhaustive, the excepéidosbar

’ The District's reliance omuer v. Robbinsan &' Circuit case, does not support its motion, but, rather,

further demonstrates the need for a fact specific inquiry. 65 F.3d ¥0Qir(81995) (affirmingthe district court's
fact specific findings as to plaintiffs’ primary job duties).

8 The court notes that in Plaintiffs’ opposition to the District’s origmation for judgment on the pleadings
or, in the alternative, for summary judgment, they argired the District had waived the exemption defense
because it failed to plead it in its Answer. (Dkt. No. 13.). HoweRé&intiffs do not renew this argument in the
current opposition. (Dkt. No. 81.). Accordingly, the court will not adgltbss issue.

° Plaintiffs’ compensation is governed by the FLSA, as incorporatBddn Code § $611.03.
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interpreted narrowlagainst the employer, and the employer bears the burden of showing that an
exception applies.29 C.F.R § 778.200(cP)'Brien v. Town of Agawan850 F.3d 2741st Cir.
2003) (overruled on other grounds by Penn Plaza LLC v. Pyeft29 S.Ct. 24 (2009}

Therefore, the first step in many FLSA overtime disputes is to determine an eeploye
regular rateSee Chavez v. City of Albuquerg680 F.3d 1300, 1304 (10th Cir. 2011) (citing
Walling v. Youngerma#Reynolds Hardwood Cp325 U.S. 419, 424 (1945) (“The keystone of
Section 7(a) is the regular rate of compensation. On that depends the amount afeoverti
payments which are necessary to effectuate the statutory purposes. The pgeopenakon of
that rate is therefore of prime importance.”). The regular rate is “the hourly rate acticligrpa
the normal, nofovertime workweek.'Walling v. Helmerich & Payne323 U.S. 37, 40 (1944).

The regular rate may ihde more than just an employs&ontractuallydesignated hourly wage

if the employee is, in f&, paid more than that hourly wage. Contractual stipulations as to the
regular rate are not controlling, because the regular rate is an “actual fact,” rather than “an
arbitrary label chosen by the partie¥dungerman—Reynold325 U.S. at 424.

The Distict contends that the $595 annual stipend under D.C. Code 8§ 5-543.02 is not part
of Plaintiffs’ “basic compensation,” but rather, is an “additional payment’ shauld not be
included in Plaintiffs’ regular ratéor purposes of overtime calculation undiee FLSA. (Dkt.

No. 79 at 10.). In support of this argument the District relies on D.C. CodkE3847), which
states that the “[r]ate of basic compensation” is the “rate of compensation fixed by ld& for t
position held by an officer or member exclusive of any deductions or additional conpen$at

any kind.”

10 Section 207(e) (18) provides exemptions for the following: gifts unrelated to work, prooogctor

efficiency; pay for offduty benefits; sums paid at the eoy#r's sole discretion; contributions to employee benefit
trusts; premiums paid for hours worked in excess of the employeaialneorking hours; premiums paid for work
on a weekend or holiday; premiums paid per a union contract; and the gstotkodpions.

10



However, in making this argument, the Districhages entirely the fact th&laintiffs’
overtime calculation must be made in accordance with the FE8AD.C. Code § 4611.03(e)
(“Notwithstanding any other provision of District law or regulation...entittement to and
computation of overtime for all employees of the District government...shall be determined in
accordance with...the overtime provisions of section 7 of the [FLSA], as amended, 298).S.C.
207). The FLSA mandates that “regular rate” include “all remuneration fplogment paid to,
or on behalf of, the employee” unless it falls under one of the eight expressiylga
exclusions. 29 C.F.R. § 778.200(sge alsoMadison v. Resources for Human Development,
Inc., 233 F.3d 175, 187 (3rd Cir. 2000) (statitigit there is a statutory presumption that
remuneration in any form is included in the regular rate calculatoiBrien v. Town of
Agawam 350 F.3d 279 (1st Cir. 2003) (same). The District bears the burden of proof to show
that a particular payment fallsithin the exemptionsldaho Sheet Metal Works, Inc. v. Wijrtz
383 U.S. 190, 206, 209 (1966) (holding that the burden of proving an exemption under the FLSA
is upon the employer)®’Brien, 350 F.3d at 294 (samelhe District does not reference the
exemptims—let alone argue-that one of them applies to the present situation. This is not
surprising as it is clear that the $595 annual stipend does not fall within oneerfutinerated
exemptionsWhat is surprising is that the District is arguing this issudl aiven the fact that
currently includes the $595 stipend in the calculation of overtime for current erepldipkt.

No. 79, Ex. 8 Declaration of Diana Haines WaltoAgcordingly, the District has not met its
burden and the motion is denied ashis claim.

V. CONCLUSION

Based on the forgoindaé court concludes as follows:

(2) The position of detective sergeant exists at MPD,;
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(2) Plaintiffs’ are detective sergeants; and

3) The $595 annual stipend is partRi&intiffs’ regular pay rate ahmust be
included in the FLSA overtime calculation.

The followingthreeissues remain:

(1)  Whether detective sergeants are executive employees within the meaning of
the FLSA and therefore exempt from overtime pay,

(2)  Whether MPD'’s failure tpay was willful, the result of which, will determine
the appropriate statute of limitations period; and

(3)  Whether November 5, 2004 (or 2005) should be includ#ukitimitation
period.

As such, the court HEREBY RULES as follows:

(A)  TheDistrict's RenewedMotion for Judgment on the Pleadings, or, in the
Alternative, for Summary Judgment is DENIED;

(B)  To the extent that Plaintiffs intended to renew their January 7, 2009 Motion
for Partial Sumrary Judgment (Dkt. No. 38he motionis DENIEDwithout
prejudicebecause it is not supported by updated affidavits and/or a
statement of material facts as to alihere is no genuine dispute;

(C)  The court is of the opinion that further briefing by the parties might be
helpful in narrowing the three remaining issues, and, therefore, orders that
partiesmeet and confer arglibmit gjoint proposed briefing schedule on or
before July 9, 2012.

Dated this 22nd day of June, 2012.

Barbara Jatobs Rothstein
U.S. District Court Judge
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