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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
)

TIMOTHY TOMS, )
)
Raintiff, )

) Civil Action No. 08-338(RBW)

V. )
)

OFFICE OF THE ARCHITECT OF THE )
CAPITOL, et al, )
Defendants. )
)

)

MEMORANDUM OPINION

The plaintiff, Timothy Tomsbrings this action underetfirst and Fifth Amendments
and the Privileges and Immunities Clause of Article IV of the United States Constitution, the
Architect of the Capitol Human Resources Axt).S.C. § 1831 (2006), and 2 U.S.C. § 60-1(a)
and (b) (2006) against defendants Alan HamtiniRichard McSeveney, Arthur Mcintye, Edgar
Martinez, Gerald Walker and Rebecca Tiscioramed in their personeépacities, and against
the Architect of the Capitol, Stephen Ayershis official capacity. Cuently before the Court
is the defendants’ Motion to Dismiss Complaint (“Defs.” Mot.”) pursuant to Federal Rule of
Civil Procedure 12(b)(6), whircthe plaintiff opposes, Pldiff's Memorandum of Law in
Opposition to Defendants’ Motici Dismiss (“Pl.’s Opp’n”)* For the reasons set forth below,

the Court concludes that the dadiants’ motion should be granted.

! The Court also considered the following doemts that were filed in connection with this

motion: (1) the plaintiff's Complaint (“Compl.’)2) the defendants’ Memorandum in Support of
Defendants’ Motion to Dismiss (“Defs.” Mem.”); and (3) the defendants’ Reply in Support of Defendants’
Motion to Dismiss (“Defs.” Reply”).
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. BACKRGOUND
A. Factual Background

Viewing the evidence in the light most favorabdehe plaintiff, the facts alleged in the
complaint are as follows.

On November 1, 1999, the plaintiff was appointed to a GS-13 auditor position in the
Office of the Inspector General of the Offickthe Architect of the Capitol (“AOC”).

Complaint (*Compl.”) 1 12. Defendant Mclraylnspector General of the AOC, was the
plaintiff's first-line supervisor, id{ 15, and defendant Hantman, then the Architect of the
Capitol, was the plaintiff’'s second-line supervisor, id.April 2003, the plaintiff “was

[Jassigned to [work out of] the ‘trailer’ located ¢time grounds of the West Front” of the United
States Capitol (the “West Front Trailer”). §l41. Tap water was provided to the West Front
Trailer, but the plaintf was not advised “that [it] was not @ditle and was not to be drunk.”_Id.
1 43. The plaintiff was not made aware thattép water should not be consumed until July
2003, at which time he had already been drinking the non-potable water for approximately four
months. _Idf 46. To remedy this situation, the pldintequested approval of a “purchase order
requisition for bottled water andcaoler for use of the occupamk[the] West Font Trailer.”

Id. 1 48.

“After [a] long delay, on or about Jany&-ebruary 2004, bottledrater and a water
cooler w[ere] provided [to the plaintiff] and thehet occupants of the West Front Trailer.” 4d.
52. The bottled water and water cooler weregiida a kitchen area for general use. f183.
However, Serena Coleman, Director of the Warke Planning and Management Section of the

Human Resources Department, became “dagied]” by the amount of water consumed by



Capitol Police Officers and moved the bottled wat®l water cooler “into the outer office of the
Workforce Planning and Management Sactof the West Front Trailer.” |l 54. This move
“depriv[ed] the police officers of [the] potable teaand requir[ed] the [p]laintiff to enter the
office of the Workplace Planning and Management Section to avail himself of the potable
water.” 1d.954. On October 6, 2004, after leargithat the Workplace Planning and
Management Section would soon move out ofhest Front Trailer, t plaintiff moved the

bottled water and water cooler into hifice in the West Front Trailer

di7 55-56. Shortly
thereafter, the plaintiff “was confronted by amgry, loud and aggressive Director Coleman who
forcibly attempted to enter” his office “andneve the bottled water and water cooler,"{j&8,
but the plaintiff “refused Director Coleman’s fdste attempt to enter into his ‘office[,]” idl
59. A Capitol Police Officer then “removed Director Coleman from the area . . . [and] ordered
the [p]laintiff to stay within his office and tarite a statement respecting the incident.” 1160.
Thereatfter, the plaintiff was arrested and chafgeth Simple Assault orthe person of Director
Coleman.” _1df 63. After being released following hisest, the plaintiff was told “not to
report to work until further notice[,]”_id] 66, and he learned by kation October 12, 2004, that
he had been placed on administrative leave] &1.

By letter dated October 24, 2004, the plaindifitst-line supervisor, defendant Mcintye,
proposed that the plaintiff berteinated as a result of the ideint involving Diector Coleman.

Id. 111 68-69. On October 26, 2004, the United Statesney’s Office for the District of

Columbia “no papered,” i.e declined to prosecute, the crirairtharge for which the plaintiff

had been arrested. Ifi.72. Three days latdhe plaintiff wrote tadefendant McSeveney, the
Chief Operating Officer of the AOC, informing hittnat the proposal to terminate the plaintiff's

employment was based on erronetacts and that the criminal charge against him would not be



prosecuted. Id[Y 23, 73-74. Nevertheless, on Novieer 5, 2004, defendant McSeveney
agreed with defendant Mcintye’s proposatéominate the plaintiff's employment. Ifl.75.

The plaintiff then requested an administra hearing on his terimation pursuant to
Chapter 752 of the AOC Human Resource Manasadl the hearing was held on February 2,
2005. 1d.91 76, 82. The plaintiff was represeth by counsel at the hearing, 9. 83, 85, and
the AOC was represented by defendant MartiarZAOC attorney, and defendant Walker, the
AOC Chief Employee Relations Specialist, §ifl.24-25. At the hearing, the plaintiff had the
ability to present his own witnesses and tmssrexamine the witnesses called by the AOC. Id.
11 93-94; Compl., Ex. 1 (“AOC Adinistrative Hearings: Proposed Terminations, A Guide for
AOC Employees” (“AOC Guide”)) at 9. The plaifis counsel chose to call as his witness the
Capitol Police Officer who had arrested the diffirand his attorney cross-examined Director
Coleman and defendant Mcintye, who weafled as witnesses by the AOC. Conf§1.93-97.
The plaintiff's counsel also had the opportunigypresent a “closing statement” in “response to
the Office’s charges and the penalty progloseCompl., Ex. 1 (AOC Guide) at 9.

According to the plaintiff, “[s]tatements weeprovided to USCP Police Officers and/or
USCP Detectives by the alladygictim and witnesses|[,] whic[were not] provided [to the
plaintiff] prior to the commencement of themaidistrative hearing on February 2, 2005.”
Compl. 187. They were not provided e¥ierough “at the commencemt of the hearing on
February 2, 2005, [the plaiffts counsel] requested @py of [these] statement$."ld.  88.

The plaintiff's counsel also requested a copyhe tape recording of the hearing from

defendants Walker and Martindmjt it was not provided. |4 85-86. Moreover, the plaintiff

2 The plaintiff does not identify who actually matiese statements or what these individuals said;

nor does the plaintiff allege that these statements img¢he possession of the AOC or its counsel, or that
these statements were used against him at thengesras a basis for terminating his employment. See
Compl. 1 87-88.



did not receive a copy of the Findings @fdfand Recommendations of the AOC Hearing
Officer (the “Hearing Offices report”), even though #lso was requested. Ifl.101-02.

On February 24, 2005, defendant McSeveneyeadralf of the AOC, sent the plaintiff a
letter indicating that hismployment with the AOC was to be terminated.fI88. The plaintiff
received this letter on March 1, 2005, and his termination became effective on March 4, 2005.
Id. Subsequent to the adnsmiative hearing, the plaintiffpy [a] March 10, 2005 letter to
[d]efendant Walker and two addihal oral requests thereafterequested a copy of the tape
recording of the administrativeearing and a copy of the Hearing Officer’s report.{Id01.
Defendant Walker advised the piaff at all times that the tap@as unavailable and that he was
not entitled to a copy of the report. fi102.

B.  Tomsl

Unsatisfied with the procedures and evéeasling up to and following his termination,
the plaintiff filed a complaint in this Couon October 6, 2005, agairteen-Architect Hantman
and defendant Mclintye, along with a numbeotifer employees of the AOC in their personal

capacities. Se€oms v. Hantmaf‘Toms I'), No. 05-1981 (D.D.C. Feb. 15, 200%)There, the

plaintiff brought Bivensactions against the defendaftslleging,_inter aliathat he had been
deprived of his Fifth Amendment right to proceal due process becauqghere is no appeal
from the [AOC'’s termination] process, and theahng officer . . . produced a report which [the
plaintiff] has never seen.” Icat 9. Judge Friedman dismidgie plaintiff's complaint in its
entirety on Feb. 15, 2007, ruling thati§] plaintiff was afforded procedural due process in this

matter. . . . Neither an appeals process nara feport available to the employee are required

3 A copy of the Toms tomplaint and the Court’s decisionthmat case has been submitted with the

Memoradum in Support of Defendants’ Motion to Dissrés Defendants’ Exhibits 2 and 3, respectively.

4 SeeBivens v. Six Unknown Named Agerdfthe Fed. Bureau of Narcotje$08 U.S. 388 (1971).




for constitutionally adequate procedural gwecess — [the] plairffiwas entitled to, and
received, notice and an oppantty to be heard.” Idat 9. The plaintiff appealed the decision of
the Court, but the appeal was dismisseddok of prosecution. Defs.” Mem. at 6.
C.  Tomsll

Unsatisfied still with his termination, the phiff filed the present action on February 7,
2008. The plaintiff alleges in his complaint thaties terminated from his auditor position with
the AOC by the defendants “absent a preponderainite evidence” in violation of his Fifth
Amendment right to substantive due procasd the AOC employee grievance procedures
promulgated by Chapter 752 of the AOC's Personnel Manual in accordance with 2 U.S.C. § 1831
(2006) and 2 U.S.C. 860-1 (2006). Compl. 1 1T6e plaintiff furthe alleges that the
defendants, in violation of the plaintiff's Firktnendment right of access to the courts, his Fifth
Amendment right to procedural due process and equal protection, hssumngier the Privileges
and Immunities Clause of Article IV of ti&onstitution, and the procedures promulgated by
Chapter 752 of the AOC Personnel Manualdoardance with 2 U.S.C. § 1831 and 2 U.S.C.
860-1, refused to provide the plaintiff with thdldaving: (1) a copy of dape recording of the
administrative hearing of February 2, 2005, wherwas recommended for termination; (2)
“alleged victim and witness transcripts provddey the United States Capitol Police Officers
and/or Detectives” in defiance of an Ordetlwd Hearing Officer; and (3) a copy of the decision
of the Hearing Officer’s report issued follavg the February 2, 2005, mdhistrative hearing.
Id. 171 104-28. The plaintiff seekempensatory damages and injunctive relief (reinstatement to
his GS-13 auditor position) from the AOC, and $15,000,000 in punitive damages from the
defendants sued in thgiersonal capacities. ldt 31-33. For the reasons that follow, the Court

must grant the defendants’ motion to dismiss the complaint.



II. STANDARD OF REVIEW
A motion to dismiss under Federal RuleQivil Procedure 12(b)(6) “tests not whether
the plaintiff will prevail on the merits, but irestd whether the plaintiff properly has stated a

claim” upon which relief can bgranted._Woodruff v. DiMariol97 F.R.D. 191, 193 (D.D.C.

2000). For a complaint to survive a Rule 12(bj{®fion, it need only provide “a short and plain
statement of the claim showing that the pleadentgled to relief,” Fed. R. Civ. P. 8(a)(2), and
which is sufficient to “give the defendant faiotice of what the claim is and the grounds on

which it rests,” Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007) (citation omitted).

“Although detailed factual allegations are not resegy to withstand a Rule 12(b)(6) motion to
dismiss, to provide the grounds of entitlement tiefea plaintiff must furnish more than labels
and conclusions or a formulaic recitation of #ements of a cause of action.” Hinson ex rel

N.H. v. Merritt Educ. Ctr(“Hinson’), 521 F. Supp. 2d 22, 27 (D.D.€007) (internal quotation

marks omitted) (quoting TwomhIlp50 U.S. at 555). Thus, “the complaint's factual allegations
must be enough to raise a rigbtrelief above the speculativertd, on the assumption that all

the allegations ithe complaint are true (evérdoubtful in fact).” Hinson521 F. Supp. 2d at

27 (internal quotation marks omitted) (quoting Twomaly0 U.S. at 555). Therefore, in
evaluating a Rule 12(b)(6) motion to dismiss for fialto state a claim, “[the complaint must be
liberally construed in favor of the plaintiff, who sitube granted the benefit of all inferences that

can be derived from the facts alleged,” Schuler v. United $S&it&s-.2d 605, 608 (D.C. Cir.

1979) (internal quotation marks and citationgtted), and the Court “may consider only the
facts alleged in the complaint, any documents edltteched to or incograted in the complaint

and matters of which [the Court] may take fidi notice[,]” E.E.O.Cv. St. Francis Xavier

Parochial Sch.117 F.3d 621, 624 (D.C. Cir. 1997) (footnotaitted). And, “[a] dismissal with



prejudiceis warranted only when a trial court detenes that the al@gation of other facts

consistent with the challenged pleading couldpassibly cure the deficiency.” Firestone v.

Firestone 76 F.3d 1205, 1209 (D.C. Cir. 1996) (internal quotation marks and citations omitted).
Finally, a court in this Distct, at least when the plainti represented by counsel, may

consider as conceded any arguments raiseddgfendant’s Rule 12(b)(6) motion that are not

addressed in a plaintiff’'s opposition. SE#aib v. Document Tech., Inet50 F. Supp. 2d 87, 91

(D.D.C. 2006) (“When a plaintiff files a resp@® a motion to dismiss but fails to address
certain arguments made by the defendant, the ooay treat those arguments as conceded.”),

(citing Fox v. Am. Airlines, Inc. No. 02-2069, 2003 WL 21854800 at *2 (D.D.C. Aug. 5,

2003)),aff'd, 389 F.3d 1291 (D.C. Cir. 20043tephenson v. Co223 F. Supp. 2d 119, 122

(D.D.C. 2002) (dismissing various counts of conmilas conceded, noting that “[tjhe court's
role is not to act as an advocate for the piiand construct legal arguments on his behalf in
order to counter those in the motion to dismiss.”).
lll. LEGAL ANALYSIS

A. The Defendants’ Statute of Limitations Challenge

The defendant argues that because “the alidgedly unlawful conduct that took place
within three years of Februar, 2008, was defendant Hantmeadecision to terminate [the]
plaintiff's employment[,]” the complaint is b@&d against the remaining defendants named in
their personal capacities by the three-ystatute of limitations applicable to Biveasims of the
type brought by the plaintiffDefs.” Mem. at 18-19; sde.C. Code § 12-301(4), (8) (2006)
(creating one-year statute of limitations ftbél, slander, assault, battery, mayhem, wounding,
malicious prosecution, false arrest or false isgorment,” and also a three-year limitations

period for other claims “for which a limitation it otherwise speciallgrescribed”); Bame v.
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Clark, 466 F. Supp. 2d 105, 108 (D.D.C. 2006) (“In thiscGit, the state athe law is that the
three-year statute of limitations foumd8 12-301(8) applies to most Biveastions, unless the
claim is for constitutional tostspecifically listed in [D.C. Gie] § 12-301(4).” (Quoting Banks v.

Chesapeake & Potomac Tel. C802 F.2d 1416, 1428-29 (D.C. Cir. 1986)). The plaintiff argues

in response that the relevant date for the acofuaik claims against éhindividual defendants is
not the date of the administratiiearing, but rather “the conelion of the discipnary action[,]”
that is, the date when he received the Adal decision terminating his employment, which
was March 1, 2005. Compl. 1 10; Pl.’s Opp’n at 33-34.

Although a defendant may raise the afaitime defense of non-compliance with an
applicable statute of limitations in a pre-answwtion to dismiss, thBistrict of Columbia
Circuit has “repeatedly held . . . [that] court®gll hesitate to dismiss a complaint on statute of
limitations grounds based solely on thee of the complaint.”_Firestoné6 F.3d at 1209
(citations omitted). Indeed, “because statute of limitations issues often depend on contested
guestions of fact, dismissal ip@ropriate only if the complaint on its face is conclusively time-
barred.” 1d. Contrary to the defendantifguments, the plaintiff hgdeaded that allegedly
unlawful conduct by other defendants in thedividual capacities took place within the
limitations period, se€ompl. 1 98 (alleging that AOC @& Operating Officer McSeveney
made the final decision to termieahe plaintiff's employment); id] 101-02 (“[B]y March 10,
2005 letter to [d]efendant Walkand two additional oral requsghereafter, [the plaintiff]
requested a copy of the taeording of the administrativeehring and a copy of the Hearing
Officer’'s decision . . . [but defelant Walker] advised [the] [p]laiiff at all times that [these
items were not available to the plaintiff].gs it is not clear from the complaint that the

plaintiff's claims accrued for statute of limitati® purposes until he received the final decision



regarding his termination, sétarris v. Ladnerl27 F.3d 1121, 1125 (D.C. Cir. 1997) (noting

that for actions arising from terminationah employee, “limitations periods normally

commence when the employer's decision is made” (qubthgState Coll. v. Rickst46 U.S.

250, 261 (1980)). Thus, because it does not appatedace of the complaint that this action is
conclusively time-barred, the Court musttine to dismiss the complaint on statutory
limitations grounds.

B. Defendants Hantman and Mcintye’s Res Judicata Challenge

Defendants Hantman and Mclintye argue betause “[the plaintiff has] already sued

[these defendants] in thendividual capacities [in Tomg based on his termination and the
administrative process underlying that decisions’juglicata (claim preclimn) bars the present
suit against them with regards to all the plaingifflaims. Defs.” Mem. at 8-9. The doctrine of
res judicata, which acts to “carse judicial resources, avamkconsistent results, engender
respect for judgments of predibta and certain effect, and poevent serial forum-shopping and

piecemeal litigation,” Hardison v. Alexand&b5 F.2d 1281, 1288 (D.C. Cir. 1981), requires a

plaintiff to “present in one suit all the claims falief that he may havarising out of the same

transaction or occurrence,” U.Bdus., Inc. v. Blake Constr. C@.65 F.2d 195, 205 (D.C. Cir.

1985) (citation omitted). The “technical elements’ted judicata are satisfied when the first case
“[is] a final judgment on the merits. . involve[ing] the same clainad the same parties as [the

subsequent case].” Fedei@ep’t Stores, Inc. v. Moitie452 U.S. 394, 399 (1981). Thus,

“[flor res judicata to apply, it is well settledahfour requirements must be fulfilled: 1) the
parties must be identical in osuits; 2) the prionjdgment must have been rendered by a court
of competent jurisdiction; 3) there must hdngen a final judgment on the merits; and 4) the

same cause of action must be involved imhmatses.” Brannock Assocs., Inc. v. Capitol 801

10



Corp, 807 F. Supp. 127, 134 (D.D.C. 1992); see Alsotex, Inc. v. FDA393 F.3d 210, 217

(D.C. Cir. 2004) (discussing the requirementsesfjudicata, noting thdfw]hether two cases
implicate the same cause of action turns on drethey share the same nucleus of facts”)
(internal quotation marks and citations omitted).

The defendants point out that “[a]t thfeme [the plaintiff fled_Toms | he] was aware of
all the facts underlying his clainns [the present action], andshclaims in both lawsuits are
based on the same nucleus of facts.” Defs’ M&. Thus, the defendants argue, not only is
the plaintiff barred from “re-tigating his [procedural] due press claims against [defendants
Hantman and Mclintye,]” but “[r]es judicata alptevents [the plaintiff] from raising [new
substantive due process and statutory] clainagnagithem because he plainly could have (and
should have) done so in Tom$ Id. In response, the “[p]laintiff does not dispute that the
standards for [res judicata] haveen met,” Pl.’s Opp’n at 8, butstead seeks to establish that a
number of exceptions to res judicagdieve the judment in_Toms bf preclusive effect, idat 1.
Because the Court concludes that the plaistidfaimed exceptions to res judicata have no
application to the present action, it accordingly must disthesslaims against defendants
Hantman and Mcintye with prejudice.

The Supreme Court of the United States hag$std that the doctrine of res judicata is
not a mere matter of practice oopedure inherited from a more beical time than ours. Itis a
rule of fundamental and substantial justicepuoblic policy and of private peace, which should
be cordially regarded and endéed by the courts.” Moitied52 U.S. at 401 (hding that district
court’s dismissal for failure to state a ahaon res judicata grounds was proper as to the
plaintiff's federal claims). Howeer, in certain situations, a caéumnay deny preclusive effect to a

judgment where doing so would allow res judidathe employed as “an instrument of wrong.”

11



Sys. Fed’'n No. 91 v. WrighB64 U.S. 642, 647 (1961) (citations omitted). Although the

requirement of a full and fair opportunity to liéitg is most often discussed in the context of
collateral estoppel (issuegmiusion), “the invocatioof res judicata . . . isubject to the same

limitation.” Kremer v. Chem. Constr. Corg56 U.S. 461, 481 n.22 (1982). Thus, “res judicata

does not bar parties from bringiol@ims based on material factathvere not in existence when
they brought the original suit,” Apote893 F.3d at 218, or where “changed circumstances have

altered the legal issu@svolved,” Wolfe v. Froehlke358 F. Supp. 1318, 1319 (D.D.C. 1973).

Moreover, an exception to ragdjicata has been recognized whiefevould have been utterly
impracticable to join [the claim] in an earlier suit.” Apqt893 F.3d at 218 (citation omitted).
The plaintiff argues first that the existerafé’'materially changed circumstances that
implicate controlling facts” anthat “[have created] new legebnditions” compel the conclusion
that he was prevented from “hav[ing] a full dad opportunity to procedurally, substantively,
and evidentially pursuleis claims in Toms[l]” SeePl.’s Opp’'n at 1, 8, 10, 12-13. After Toms |

— indeed, four months afténe present actiowas filed — a previouslgonfidential discovery

ruling based on a supposed judiadmission against interdst counsel for the AOC in an
unrelated administrative heariimyolving the proposed termitian of another AOC employee,

seePl.’s Opp’n, Ex. 2 (AOC Office oEompliance, Robert Solomon v. AQfanscript) at 7-9,

came to light and establishes that the Hearingc®f8 report is not entitteto any privilege or
confidentiality, contrary to thposition taken in the plaintif§ termination proceedings, sek’s
Opp’n at 8-10, 12-13. The plaintiff argues tttas “judicial admissioragainst interest” by an
AOC official constitutes “cruciatvidence” that was “legally unavalble” to the plaintiff at the

time of Toms } id. at 10, thereby creating “materiallyariged factual and legal circumstances

° This list of exceptions to res judicata is not exhaustive and is confined to those asserted by the

plaintiff.

12



that . . . implicate the necessity of prowvigian [AOC] employee with the [Hearing Officer’s
report] to comply . . . with thprocess due an [AOC] employee,” at.11-12.

The plaintiff's position is without meritOnly “on rare occasions” involving “paramount
guestions of constitutiondw or exclusive jurisdictionWill subsequat judicial
pronouncements on matters of law serve asse lbar overriding the bar of res judicata.
Hardison 655 F.2d at 1289-90. Contrarnythe plaintiff's assertionthat the judicial admission
against interest here constitutes a “major doctrinal shift,” Pl.’'s Opp’n at 17, there simply has
been no such change in controlling law which celsmagainst the applitan of res judicata in
this action. Indeed, intigation in this Court arising from the administrative hearing at which the
judicial admission against interest was made, another member of this Court held that

“[constitutionally-adequate] due process does not require that a [H]earing [O]fficer’s report be

made available to an employee.” Solomo®ffice of the Architect of the Capitdb39 F. Supp.

2d 347, 351 (D.D.C. 2008), aff'dNo. 08-5152 (D.C. Cir. Dec. 12, 2008) (per cuniasee also

Solomon No. 08-5152 (affirming the triadourt, holding that “[t]he €sential requirements of due
process . . . are notice and an opyaity to respond. Appellantas provided adequate notice of
the reasons for his termination [from hisgayment with the AOC] and an opportunity to

respond both in writing and at administrative hearing where s represented by counsel.”)

(internal quotation marks and citations omittedyloreover, despite the plaintiff's protests to

6 The plaintiff also argues by analogy to 8igth Amendment to the United States Constitution

that because he did not yet know of the judicial @dman against interest during the litigation of Toms |

“there was a breakdown in the adversary processehdered the result of [that] proceeding . . .

unreliable as it fell below an objective standard of reasonableness and that there is a reasonable

probability that, [had the plaintiff known of that admission], the result of [T¢nveuld be different.”

Pl.’s Opp’n at 18. The proceedings_of Solonbetie this argument, as depsite the judicial admission

against interest, Judge Lamberth found, and the Oir€uit affirmed, that as a matter of constitutional

law, the plaintiff was not entitled to a copy of the Hearing Officer’s report, and accordingly dismissed his

complaint with prejudice for failure to state aioh upon which relief could be granted. Sedomon
(continued...)

13



the contrary, the exact sametaréal facts exist now as existed at the time of Tontisd effect
of the judicial admission being only to strearelimis ability to acquire the Hearing Officer’s
report through the judicial discovery presé

Finally, the plaintiff argues that “it was totalijpracticable . . . to bring a substantive
due process claim in Tomsbsent the Hearing Officer’s [repobecause the plaintiff] could not
argue the merits of his termination withdké evidence [in that report] upon which his
termination was based.” Pl.’'spp'n at 13. This argument fails a®ll. There is nothing to
indicate, and the plaintiff has not alleged, thatbeld not have pled substantive due process

violation claim in_Toms kand used the discovery process ttaobthe report in that action. See

generallyCompl.; PI's Opp’n. Indeed, the Heari@dficer's report appears well within the
scope of initial disclosures required by tederal Rules of Civil Procedure. Seésd. R. Civ. P.
26(a), (b). Even if the process to obttie Hearing Officer’s report would have been
substantially more ptracted in Toms than it would be today, the difficulty posed to the

plaintiff at that time was not tter impracticability.” _Comparépotex 393 F.3d at 218 (barring

the plaintiff’'s suit on res judicatgrounds, finding that joining aaternative claim for relief
based on the exact same operative facts, evdraihetrically opposed” to the theory advocated

in the previous case, would not habeen “utterly impracticable”), witielikonja v. Ashcroft

355 F. Supp. 2d 197, 204 (D.D.C. 2005) (holding that because the “plaintiff did not receive a

right-to-sue letter resulting frofher] complaint until . . . only three days before the close of

(...continued)

539 F. Supp. 2d at 351; Solomadyo. 08-5152 (D.C. Cir. Dec. 12, 2008). Thus, there is no reason to
expect the proceedings in Tomlhave been any different had the plaintiff then known of the judicial
admission against interest upon which he relies.

! Tellingly, the “crucial evidence” the plaintifflies on in attempting to establish an exception to

res judicata surfaced four months afte filing of this action. Pl.’s Opp’n at 2. Accordingly, nothing at
all had changed when the plaintiff filed the instant complaint.
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discovery in [the previous actign{ would have been ‘utterly ipracticable’ for her to join the
new claims in her first action”) (citation omittedfurthermore, it is strange indeed that the
plaintiff argues that it was totally impracticalite evidentiary reasons to allege a substantive
due process violation regandj his termination in Toms and yet the judicial admission against
interest that is so important to this argumearne to his attention foreHirst time four months
afterthe filing of the complaint alleging that exawdlation. Thus, it would not have been
utterly impracticable for the plaintiff to brirthe present substantive dpmcess claim against
defendants Hantman aiMtintye in Toms |

For the foregoing reasons, the plaintifcHailed to establish an exception to the
application of res judicata. Gimghe plaintiff's concession thatdtelements of res judicata are
otherwise satisfied, Pl.’s Opp’n &} the Court finds that theasins against defendants Hantman
and Mclintye are barred, and mbstdismissed with prejudice.

C. The Remaining Defendants’ Collateral Estoppel Challenge to the Plaintiff's
Procedural Due Process Claims

The defendants argue that “[c]ollateral es@dgars [the plaintiff's] Fifth Amendment
[procedural] due process claims against all ef[tfjefendants.” Defs.” Mem. at 9. Under the
doctrine of collateral estoppel, “a final judgment on the merits in a prior suit precludes
subsequent relitigation of [legahd factual] issues actually litigated and determined in the prior

suit, regardless of whether the subsequent sbhased on the same causection.” Nextwave

Pers. Commc’ns, Inc. v. FC@54 F.3d 130, 147 (D.C. Cir. 2001) (quoting I.A.M. Nat'| Pension

Fund Ben. Plan A v. Indus. Gear Mfg. C623 F.2d 944, 946-47 (D.C. Cir. 1983)). There are

three elements necessary for celfal estoppel to apply: “(1) éhsame issue now being raised
must have been contested by the parties and submitted for judicial determination in the prior

case; (2) the issue must have been actuatlynecessarily determined by a court of competent
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jurisdiction in that prior casend (3) preclusion in the second case must not work a basic
unfairness to the party bound by the first deteation” (that is, the party against whom
preclusion is asserted must have had a full ainafgortunity to litigate in the prior case).

Yamaha Corp. of Am. v. United Stat&61 F.2d 245, 254 (D.C. Cir. 1992); see &3tmnder-

Tongue Labs., Inc. v. Univ. of lll. Foundl02 U.S. 313, 333 (1971) (noting that before a defense

of collateral estoppel cangurail, a plaintiff “must be permitted to demonstrate, if he can, that he
did not have a fair opportunity procedurally, dabsively and evidentially to pursue his claim

the first time.”) (internal quotation marks anthtions omitted). There is no requirement that

the party asserting collaterategpel must have been a partytlie first case, though courts look
with greater skepticism on attempts by a partypnesent in a prior case to employ collateral

estoppel offensively. Sdearklane Hosiery Co. v. Sho#39 U.S. 322, 331-32 (1979). Here,

however, the defendants seelassert collatetastoppel in a defensive, as opposed to an
offensive, posture.

The defendants contend that the decision in Tatmglismiss with prejudice the

plaintiff's procedural due paess claim on the grounds that gieintiff received constitutionally
adequate process prior to his termination shpuédlude its relitigatiom the instant action.
SeeDefs.” Mem. at 9-11; Toms No. 05-1981 at *4, 9 (finding that “[n]either an appeals

process nor a final repaat/ailable to the employesre required for constitutionally adequate

procedural due process — [thdintiff was entitled to, and ceived, notice and an opportunity
to be heard.” (emphasis added)); supaat I.B. The plaintiffdoes not dispute” that the
procedural due process issue now being ragstte same issue that was raised, litigated,
determined and necessary to the result in Toragdin “contend[ing] [only] that he did not have

a full and fair opportunity to litigate Toms' IPIl.’s Opp’n at 8. Thelaintiff marshals the same
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legal arguments in opposition tcethpplication of collateral estogpes he does in his attempt to
establish an exception to res judicata (indees pthintiff makes little distinction between the
two). Sedd. at 8-18. Thus, for the reasons expressdle previous section — namely, that no
material changed circumstances, major doctshdt in applicable law, or breakdown in the
adversarial process have occurred — the plaintgffaged to establish that he was not afforded a
full and fair opportunity to tigate his claims in Toms $eeld., and the Court therefore must
dismiss his procedural due process claim agaihthe remaining defendants with prejudfce.
D. Concessions of Defense Challenges

As discussed above, “[w]hen a plaintiff filagesponse to a motion to dismiss but fails to
address certain arguments made by the defénttee court may treat those arguments as
conceded.”_Tnaip450 F. Supp. 2d at 91 (citations omitted); see ats0 389 F.3d at 1295
(finding no abuse of discretion wite district court gmted motion to dismiss based on reasoning
that plaintiffs’ failure to regond to motion within prescribed time renders motion conceded).
Here, the plaintiff’'s counsel has neglected s @pposition to address the defendants’ carefully
briefed arguments advocating for the dismissal of the plaintiff's First Amendment claim,
Privileges and Immunities Clause claim, ElgReotection Clause claim, Human Resources Act
claim, and the plaintiff's clans for money damages agains ttefendants in their individual

capacities based on Biver)3 U.S. 388. The plaintiff also hafailed to respond to the

8 Although all the plaintiff's claims againstf@éadants Hantman and Mcintye have been dismissed

on res judicata grounds, siekeat 8-10, the dismissal of the plaintiff's procedural due process claim on

collateral estoppel grounds applies equally to them as well.

9 Regarding the defendant’s arguments for dismissal of the plaintiff's Bolainss, the plaintiff

notes in his Opposition only that “the [d]efendantsare not entitled to qualified immunity from the

Bivensclaim of the [p]laintiff.” Pl.’'s Opp’n at 24. Thiis not responsive to the defendants’ argument that

the existence of a comprehensive remediatsehfor AOC employees to contest their proposed
(continued...)
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defendants’ argument that the Architect of thei@hpdefendant Ayers), in his official capacity,
is entitled to Sovereign Immunity frosuits for money damages brought by terminated
employees. Compai@ef.’s Mem. at 11-17, 19-24, withl.’s Opp’n. Accordingly, the Court
will grant the defendants’ motion to dismiss with respect to all of these claim$:08e289
F.3d at 1295 (affirming dismissal on this basidjmpthat “we have often observed, that where
the district court relies on the absence ofsponse as a basis for treating the motion as
conceded, we honor its enforcement of the ruligternal quotation marks and citation omitted);
Tnaib 450 F. Supp 2d at 91 (dismissing plaintiff'aiohs under Title VII and the District of
Columbia Human Rights Act as conced&l).
E. The Defendants’ Substantive Due Process Challenge.

The only claims that now remain alive are fhlaintiff's substantive due process claims
against the defendant Ayers in his official @ajy as the Architect of the Capitol seeking
injunctive relief — reinstatement to his gam as an auditowith the AOC. _Se€ompl. 1 113,

117. As to these claims, the plaintiff alleg@l9:that the refusals by officers of the AOC to

(...continued)
terminations, created in accordance with the requirements of 2 U.S.C. § 1831, forecloses the plaintiff's
attempt to assert Biver$aims against the individual defendants. Beés.” Mem. at 11-12.

10 Because the plaintiff has conceded by fgilto address in his opposition the defendants’

arguments advocating dismissal on the mefithe plaintif’'s Human Resources Act claims, his Bivens
claims against the defendants named in their iddadi capacities, and his claims for money damages
against defendant Ayers in his official capacityresArchitect of the Capitol, these claims will be
dismissed with prejudiceConsequently, no claims against thdividual defendants remain, as each
claim lodged against them seeks only money damages and is based, ultimately, an@ivéresother
hand, the defendants’ arguments advocating dismissal of the plaicififiss for injunctive relief against
the Architect of the Capitol in &iofficial capacity based on the First Amendment right of access to the
courts, the Fifth Amendment right to equal prtitat, and the Privileges and Immunities Clause of
Article IV of the Constitution do not attack the menfshe plaintiff's position but only the insufficiency
of the complaint._SePef.’s Mem. at 16-18. Thus, the Court will dismiss these claims without prejudice.

Accordingly, only the plaintiff's substantive dpeocess claims for injunctive relief against
defendant Ayers in his official capacity as the Ardttitef the Capitol remain, and each claim shall be
addressed in the final section of this memorandum opinion.
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provide him with “alleged victinand witness statements provided by the United States Capitol
Police Officers and/or Detectives,” a tape recording of the admaitns hearing, and the

Hearing Officer’s report constitute ardal of substantig due process, sak 1 105, 109, 112;
and (2) that he was terminated from husli¢or position “abserd preponderance of the
evidence,” also in violation of his Fifth Amément right to substantive due processYid16.

“[S]ubstantive due process constrainsyatgregious government misconduct,” Decatur

Liquors v. District of Columbia478 F.3d 360, 363 (D.C. Cir. 2007), and a substantive due

process violation will only occur whereetlgovernment’s conduct is “so egregious, so

outrageous, that it may fairly lsaid to shock the contemporamgnscience,” Butera v. District

of Columbig 235 F.3d 637, 651 (D.C. Cir. 2001) (quoting County of Sacramento v. B2ds

U.S. 833, 847 n.8 (1998)). The Supreme Court has “made it clear that the due process guarantee
does not entail a body of constitutional law impgdiability whenever someone cloaked with

state authority causes harm. . . . [Rather,] condtended to injure in sne way unjustifiable by

any government interest is thetsof official action most likef to rise to the conscience-

shocking level.”_Lewis523 U.S. at 849. Here, the defendamtpie that the plaintiff “obviously

disagrees with the Architect’s decision to terminate his employment, but the [clomplaint is bereft
of any allegation that would support a findioigegregious misconduct by the Architect in

making this decision.” Defs.” Mem. at 16. Beoatise Court agrees that the plaintiff has failed

to allege any government conduct that shocksdimscience, the substantive due process claims

against defendant Ayers in his affil capacity must be dismiss&d.

H As a threshold matter, for a plaintiff to allege a substantive due process violation, he must

allegedly have been arbitrarily deprived of a fundameidht or liberty or property interest that is based
in the United States Constitution. SRegents of the Univ. of Mich. v. Ewing74 U.S. 214, 229 (1985)
(Powell, J., concurring) (“While property interest® protected by procedural due process even though
the interest is derived from state law rather tthenConstitution, substantive due process rights are
(continued...)
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First, the plaintiff alleges that the sagsed procedural improprieties accompanying his
administrative hearing — the refusal by officershaf AOC to provide thplaintiff with “alleged
victim and witness statements provided byUmited States Capitol Police Officers and/or
Detectives,” a tape recording of the admnasve hearing, and the ldang Officer’s report —
deprived him of substantive due process. Compl. §{ 103-14, 119-22 (Counts | through Ill and V
through VII). Not only does the plaintiff appeariie recasting his failed procedural due process
claims as substantive due process claims, lesetallegations simply do not meet the stringent

“conscience-shocking” test for subsii@a due process violations. Comp&aomon 539 F.

Supp. 2d at 350-51 (dismissing former AOC emphdg substantive due process claim, as

allegations that the Hearing Officer’s report was withheld were insufficient to meet the

(...continued)

created only by the Constitution.”). The plaintifigues that the AOC termination procedures have
created a due process property interest in continued employment at the AOC that entitles him to both
procedural and substantive due process. Pl.’s Oxifl®, 24. However, as another member of this
Court has noted, “there is substantial doubt as tohehetne's interest in public employment is protected
by substantive due process.” Winder v. ErStel F. Supp. 2d 160, 183 (D.D.C. 2007) (collecting cases
and finding that “employment interests are not protebtesubstantive due process|,]” but declining to
decide the plaintiff's claim on that ground), dfih part and rev'd in part on other groungde09 WL
1350761 (D.C. Cir. 2009); see also, eMcKinney v. Pate20 F.3d 1550, 1560 (11th Cir. 1994)
(“Supreme Court precedent demonstrates that an employee with a property right in employment is
protected only by the procedural component of the Due Process Clause . . . . Because employment rights
are state-created rights and are not ‘fundamentgdisicreated by the Constitution, they do not enjoy
substantive due process protection.”); Nicholas v. Penn. State PR#F.3d 133, 143 (3d Cir. 2000)
(holding that termination of tenured state univgrpitofessor was not subject to substantive due process
protection, noting that “public employment as moliesely analogous to tBe state-created property
interests that this Court has previous deemecbutimy of substantive due process”) (footnote omitted).
Indeed, there is substantial doubt as to whether employment with the AOC creates even a pdusedural
process property interest. Comp@@mnmeree v. Hantmaio. 97-0242, 1999 WL 1611325 at *5

(D.D.C. Oct. 28, 1999) (holding that because “[a]ll employees of the AOC . . . are designated by statute to
be part of the Excepted Service . . . [the plaintifisfto establish any property or liberty interest [in his
AOC employment]”),_aff'd 25 F. App’x. 1 (D.C. Cir. Nov 21, 2001), withanover v. Hantman/7 F.

Supp. 2d 91, 101-04 (D.D.C. 1999) (reviewing adstnaitive procedures afforded AOC employees and
their statutory foundations, concluding that “[t{jhe Gdwas no difficulty finding that [the] plaintiff thus

had a protected property right in his employment”), af88 F. App’x 4 (D.C. Cir. Apr 17, 2002.).

Because the Court need not reach this questidisimissing the plaintiff's substantive due process
claims, it will assume without deciding that he has a substantive due process interest in continued
employment at the AOC. Sé&@tes v. District of Columbia324 F.3d 724, 725-26 (D.C. Cir. 2003).

20



“conscience-shocking” testy: with Rochin v. California342 U.S. 165, 172 (1952) (“lllegally

breaking into the privacy of the petitioner, gteuggle to open his mouth and remove what was
there, the forcible extraction of his stomach'steats — this course ptoceeding by agents of
government to obtain evidence is bound to offend even hardened seesibiliiey are methods
too close to the rack and the screw to permdarfstitutional differentiation. . . . [and therefore
amount to] conduct that shocks the conscience.”).

Finally, the plaintiff allegse a substantive due processlation arguing that he was
terminated from his employment with tA®©C “absent a preponderance of the evidence”
determination. Compl. § 116. In support of tiegation, thelaintiff claims that “[this]

District Court in_Vanover v. Hantmfn77 F. Supp. 2d 91 (D.D.C. 1999), determined that [AOC

employees, under the Due Process Clause dfiftteAmendment, are entitled to] . . . an
administrative hearing on the charges purstla‘preponderase of the evidence’ as the
standard and a ‘burden of proof’ with thef®adant . . . AOC[.]” Compl. { 33. While
acknowledging that the Ardlect must satisfy somieurden of proof at a termination hearing, the

Court in Vanoverafter careful review of AOC employgeievance and termination procedures,

determined simply that “[tjhe procedures . .flae that the Hearing @€er must find that the

[AOC] has presented evidence supporting the chiargjé F. Supp. 2d at 105-06 (emphasis

added). Not once does the Vanogpmion mention the preponderance standard. See generally
id. Indeed, the Vanovetourt explicitly accepted, and this Cbagrees, that “rules of evidence
and burdens of proof that must be followsda judicial body do not restrict the [H]earing

[O]fficer’'s conduct[,]” noting that “[t]here i®0 constitutional requirement that the hearing

12 Indeed, the District of Columbia Circuit note@tH[tlhe merits of the parties’ positions are so

clear as to warrant summary action[,]” and accorgiadfirmed the District Court’s dismissal of the
AOC employee’s substantive due process claim. Solpion08-5152 (D.C. Cir. Dec. 12, 2008).
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provided follow all the rules applickbto a judicial proceeding.” Ict 105-06. Moreover, it is
not the Hearing Officer that makes the finatideon as to an AOC employee’s termination, but
the Architect of the Capitol himself; the HeagiOfficer merely recommends a course of action
based on the administrative proceedings, and#taimmendation constitutes but one of the
factors which the Architect dhe Capitol considers whenaking his final decision. Sdgefs.’
Mem., Ex. 1 (AOC Personnel Manual Ch. 752) a{“[The final decision letter must] [a]ssure
the employee that the final demn was based on the reasonscded in the letters proposing
and concurring with the [termination,] the employee’s response thereto[,] and, the Hearing
Officer’s findings and recommendations.”). Save for his mistaken reliance on Vatimver
plaintiff has not presented, and the Cous hat found, any supportahAOC employees may
be terminated only if the charges againsnttare proven by a preponderance of the evidEnce.
See generallfCompl.; PI's Opp'n.

Accordingly, neither the platiif’'s perceived procedural defiencies nor his insistence
upon the applicability of the ppenderance standard pfoof raise a substantive due process

violation, and therefore theslaims must also be dismissed with prejudice.

13 The plaintiff has submitted with his Oppositia copy of a Hearing Officer’s report from an

unrelated AOC termination hearing. S&leés Opp’n, Ex. 3 (“Hearing, Summary, Findings and
Recommendation by Hearing Officer Gloria Johnson, 8y .2003”). This report belies the plaintiff's
position, noting as it does that “[o]ne of the primary sat$ve elements [of just cause for termination] is
the production of substantial evidertbat the employee actually engaged in the misconduct for which he
is being discharged or disciplined.”_ k&t 10 (emphasis added). As other members of this Court have
noted, the “substantial evidence” standard is usualtierstood to “require[] more than a scintilla, but

can be satisfied by something less than a prepande of the evidence.” Feinerman v. BerngséB F.
Supp. 2d 36, 45 (D.D.C. 2008) (quoting FPL Energy Me. Hydro, LLC v. F.E.R8Z.F.3d 1151, 1160
(D.C. Cir. 2002).
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V. CONCLUSION
For the foregoing reasons, the plaintiff haited to allege any claim upon which relief
may be granted, and accordingly his corimilenust be dismissed in its entirefy.
/sl

REGGIE B. WALTON
Lhited States District Judge

14 An Order consistent with the Court’s ruling accompanies this Memorandum Opinion.
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