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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HUBERT PHILOGENE,
Plaintiff, . CiVl Action No.:  08-1399 (RC)
V. . : Re Document No.: 19
DISTRICT OF COLUMBIAet al,
Defendants.

MEMORANDUM OPINION

GRANTING THE DEFENDANTS’ MOTION TO DISMISS

I. INTRODUCTION

This matter comes before the court on the defendants’ motion to dismiss. The plaintiff
brings suit against the Distriof Columbia and Sergeant Kenn&th Mack, alleging that they
improperly cited, arrested, andogecuted him for operating a nightb without a license. The
plaintiff alleges that the defidants’ conduct violated the common law and the U.S. Constitution.
Because the plaintiff's factuallagjations do not support a claimmfinicipal liability, the court
will dismiss the plaintiff's constitutional claims aigst the District of Clambia. In addition, the
court will dismiss the plaintiff's constitutionalaims against Sergeant Mack because they are
time-barred. Absent any viable federal claithg, court chooses not éxercise supplemental
jurisdiction over the plaintiff's common-lawaims. Accordingly, th court grants the
defendants’ motion.

[I. FACTUAL AND PROCEDURAL BACKGROUND

From 2004 to 2007, the plaintiff operated aaasant and nightclub ithe District of
Columbia called The Lime. Pl.’s Opp’n to Deflot. to Dismiss [Dkt. # 21] at 2. Sergeant

Kenneth W. Mack, an officer with the Distriot Columbia’s Metroplitan Police Department,
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visited The Lime in early 2007 and askedé® the plaintiff's license or permitid. Over the

next few months, Sergeant Madsued the plaintiff several citations for operating The Lime as a
public hall withouta proper permitld. In July 2007, the plaintiff was arrested for the same
offense.ld. at 3. He was prosecuted, convictea aentenced to five days in prisdd.

In May 2008, the plaintiff filecduit against the District of Qambia in the Superior Court
of the District of Columbia, and the defendamhoeed the plaintiff's actin to this court. In
May 2011, the plaintiff amended his complamhame Sergeant Mack as an additional
defendant. 2d Am. Compl. [Dkt. # 16]. Nowftwe the court is the defendants’ motion to
dismiss for failure to state a ataion which relief can be grantédSeeDefs.’ Mot. to Dismiss
(“Defs.” Mot.”) [Dkt. # 19].

[ll. ANALYSIS
A. The Court Grants the Defendants’ Motion to Dismiss

1. Legal Standard for a Motion to Dismiss Under Rule 12(b)(6)

All that the Federal Rules of Civil Procedure require of a complaint is that it contain a
“short and plan statement of the claim” in orttegive the defendant fair notice of what the
claim is and the grounds upon which it restsD.lR. Civ. P. 8(a)(2) see Erickson v. Pardus§51
U.S. 89, 93 (2007). A motion to dismiss under Riiéb)(6) does not test a plaintiff's ultimate

likelihood of success on the meritsthrar, it tests whether a plainttifis properly stated a claim.

! The defendants also argue that the plaintiff's claims against the District of Columbia must be

dismissed under Rule 12(b)(5) because service wimely. Defs.” Mot. at 2-5. The plaintiff
originally filed suit on May 29, 2008, but haddiot serve the District of Columbia until August

12, 2008. The defendants chalie this as untimely because service occurred more than 60 days
after the complaint was originally filedseeSuperior Court of the District of Columbia, Local

Civil Rule 4(j). Once this case was removed, beer, the federal rules give the plaintiff 120

days to serve the defendants (which he me#p. R. Civ. P.4(m). In any event, given the

plaintiff's formerpro sestatus and his unsuccessful effort to serve the District within the 60-day
period, the court concludes that the plairtidis shown good cause for any extra time needed.

See id. The plaintiff's claims against Sergednack will be dismissed as untimely for the

reasons discussed below.



See Scheuer v. Rhodd46 U.S. 232, 236 (1974). A court considering such a motion presumes
the factual allegations of the complaint to be &mad construes them liberally in the plaintiff's
favor. See, e.gUnited States v. Philip Morris, Inc116 F. Supp. 2d 131, 135 (D.D.C. 2000). It
is not necessary for the plaintiff to plead adiraknts of his prima facie case in the complaint,
Swierkiewicz v. Sorema N,A34 U.S. 506, 511-14 (200Bryant v. Pepcp730 F. Supp. 2d 25,
28-29 (D.D.C. 2010), nor must the plaintiff plead lammatch facts to every element of a legal
theory,Krieger v. Fadely211 F.3d 134, 136 (D.C. Cir. 2000).

Nevertheless, “[t]Jo survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as trteestate a claim to relief thé plausible on its face.Ashcroft v.
Igbal, 556 U.S. 662, 697 (2009) (internal quotation markstted). “Threadbare recitals of the
elements of a cause of action, supported byernenclusory stateemts,” are therefore
insufficient to withstand a motion to dismisigl. A court need not accept a plaintiff's legal
conclusions as truél., nor must the court presume theaaty of legal conclusions that are
couched as factual allegationBwombly 550 U.S. at 555.

2. The Plaintiff Fails to State a § 1983 Claim Against té District of Columbia

The plaintiff alleges that the District of Cohbia violated his cortgutional rights, and
he therefore seeks damages under 42 U.S.C. § ¥983unicipality, such as the District, is only
liable under § 1983 for the acts of its employeegifantiff can show thia (1) he was deprived
of a constitutional right; and (2) such deptiga was the result of a government policy or
custom. Warren v. District of Columbiag353 F.3d 36, 38 (D.C. Cir. 2004ege Monell v. Dep't
of Soc. Servs. of the City of N.¥36 U.S. 658, 691-94, (1978). Under 8§ 1983, a plaintiff may
not hold the District liablender a simple theory oéspondeat superiorBurnett v. Sharmeb11

F. Supp. 2d 136, 141 (D.D.C. 2007).



Here, the plaintiff alleges that Sergeant Mack violated a number of his constitutional
rights by citing and arresting hinfee2d Am. Compl. 1 20-33. Evdrhis allegations were
sufficient to establish a predicate constitutional violafitme plaintiff's claim founders on the
second step of the inquiry. The plaintiffec®nd amended complaint does not articulate any
specific allegations describinggavernment policy or custom behind Sergeant Mack’s actions.
Instead, the plaintiff summarikeiterates the elements of aich for municipaliability under
Monell. Id. § 21 (“Consequently, while acting undetarmf District of Columbia law, the
Defendant commenced to implement a policygtem, usage or pracéavherein the rights,
privileges or immunities of the Plaintiff was viatat”). These formulaic and threadbare recitals
of a cause of action are legally insufficienstoeld the plaintiff’'s claim from a motion to
dismiss. Twombly 550 U.S. at 555. Because the plairttd alleged no factual basis to support
his claim of municipal liability, the court concludes that pfentiff has not stated a plausible
claim to relief against thBistrict of Columbia.ld.; see alscCreecy v. District of Columbja
2011 WL 1195780, at *9 (D.D.011) (holding thaligbal requires dismissal of conclusory
claims that individual officers’ unconstitution@onduct gave rise to municipal liability)yimble
v. District of Columbia779 F. Supp. 2d 54, 58-59 (D.D.C. 2011) (same). Accordingly, the
court will dismiss the plaintiff's § 1983a@im against the District of Columbia.

3. The Plaintiff Fails to State a Claim Againsthe District Under 42 U.S.C. § 1985(3) and
42 U.S.C. § 1986

The plaintiff also brings eims against the District @olumbia under 42 U.S.C. §

1985(3) and § 1986, but these changesst be dismissed for the same reasons discussed above.

The court pauses to express its skepticism tlegblHintiff's factual allegations suffice to state a
plausible constitutional claim. The plaintiff dosst allege that the defendants lacked probable
cause for his arrest, nor does he allege that his conviction was in any way contrary to law.
Because his claims will be dismissed for otherarasthe court elects not to engage in a lengthy
analysis of the plaintiff's many constitutional claims.
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Municipal liability under 8 1985(3nust be predicated on an “official custom or policy,” which
the plaintiff has nosufficiently alleged.See Zherka v. City of New Yp#012 WL 147914, at
*1 (2d Cir. 2012)Parrott v. District of Columbigal991 WL 126020, at *5 (D.D.C. 1991)
(concluding that “[e]ven if [the pintiff's allegations] were true, there is no allegation that this
discriminatory conspiracy was part of an offigpolicy, and thus platiif has failed to state a
claim against the district”). In the alternatitiee court concludes that the plaintiff's factual
allegations do not support pkble a claim to relief.See Igbgl556 U.S. at 697. The plaintiff
does not allege any facts to sugiginat the defendants commitialy acts in furtherance of a
racially motivated conspiracy. Instead, he dingarrots the elements of a § 1985(3) claim.
This naked assertion, wholly dedaf any factual enhancemerg,insufficient to survive a
motion to dismiss.See idat 678;Atherton v. District of Columbia Office of the May667 F.3d
672, 688 (D.C. Cir. 2009) (affirming dismiss#lthe plaintiff's § 1985(3) claim undégbal
because the plaintiff did not allegay facts other than the requesélements of the legal claim).
Because a colorable claim under § 1985psasequisite to a claim under § 1986, the
plaintiff's 8§ 1986 claim must also be dismissd&lrnett v. Sharmab11 F. Supp. 2d 136, 145
(D.D.C. 2006) (“The languags [§ 1986] establishes unangiously that a colorable claim
under 8§ 1985 is a prerequisite to statimgadequate claim . . . under § 1986.").

4. The Plaintiff's Claims AgainstSergeant Mack Are Time-Barred

The plaintiff alleges that Sergeant Magklated 42 U.S.C. 8§ 1983, 1985, and 1986. 2d
Am. Compl. 11 20-34. The defendantgus that these claims are tibarred. Defs.” Mot. at 4.
To be precise, the defendantsrgaut that Sergeant Mack wasvee served with the original
complaint. Id. The defendants maintain that Sergddactk thus did noteceive any notice of
this lawsuit until May 2011, when he was served with the second amended coniglaifie

defendants conclude that the plaintiff's claims are barred by D.C.’s three-year statute of
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limitations for constitutional tortsld. The plaintiff counters thdtis amended pleadings are not
barred by the statute of limitations because theyadack to the date of the original pleading.
Pl.’s Opp’n at 8.

Claims under 42 U.S.C. § 1986 mbst brought no more than one year after the cause of
action accruesld. (“[N]o action under the provisions of th&gction shall be sustained which is
not commenced within one year after the canfs®ction has accrued.”). Because sections 1983
and 1985 do not have any built-in statute of limitatimosirts in this jurisdiction apply the three-
year statute of limitations imposed by D.C. la@arney v. Am. Uniy151 F.3d 1090, 1096
(D.C. Cir. 1998)Burnett v. Sharma2007 WL 1020782, at *5 (D.D.C. 2008geD.C.CODE §
12-301(8). According to the second amended comiplde last of Segant Mack’s allegedly
unconstitutional actions togiace on January 28, 20682d Am. Compl. § 16. The plaintiff did
not serve Sergeant Mack with the secondrated complaint until May 2011—more than three
years later. Thus, all of the plaintiff's fedectaims against Sergeant Mack appear to be time-
barred.

The plaintiff may neverthelegairsue his claim against Seemt Mack if he can show
that the claims in his amendectatling relate back to the filiraf the original pleading. Under
certain circumstances, the “relation back” doctenables a plaintiff to correct a pleading error,
by adding either a new claim or new party, aftee statutory limitations period has expiretee
United States v. Hick283 F.3d 380, 387 (D.C. Cir. 2002). Tia¢éionale underlying this rule is

that a party who has been notifief litigation concaming a particular occurrence has been given

Absent any indication that the plaintiff's conviction was reversed through direct appeal,
expunged, or otherwise declared invalid, anynetastemming from the plaintiff's prosecution are
barred byHeck v. Humphreyb12 U.S. 477, 486—87 (1994). Accordingly, any actionable claims
against Sergeant Mack may have accrued at an even earlier date.



all the notice that statutes of linians were intended to provid&aldwin Cnty. Welcome Ctr.
v. Brown 466 U.S. 147, 150 n.3 (1984).

Federal Rule of Civil Procedure 15(c) allows allegations in an amended complaint to
relate back to the date of the original compldittte claims or defensessserted in the amended
pleading “arose out of the conduttgnsaction, or occurrencet eeit—or attempted to be set
out—in the originapleading.” ED.R.Civ.P. 15(c)(1)(B). If a plaintiff wishes to assert claims
against a newly named defendant, however, thiafff must meet twadditional requirements:
first, the newly named defendant must have “rem@isuch notice of the action that it will not be
prejudiced in defending on the merits” within 120 dageFeD. R. Civ. P. 4(m), of serving the
original summons and complaintes: R. Civ. P. 15(c)(1)(C)(i). Seand, the plaintiff must
show that the newly named defendant “knewluould have known that the action would have
been brought against it, but for a mistakeaerning the proper pgg’s identity.” FeD.R.Civ.P.
15(c)(1)(C)(ii).

This Circuit has explained thtte purpose of this “mistaken identity” doctrine is to
“avoid the harsh consequences of a mistakeishaither prejudicial nor a surprise to the
misnamed party.’Rendall-Speranza v. Nassitt07 F.3d 913, 918 (D.C. Cir. 1997) (interpreting
an earlier version of Rule 15ee Ferguson v. Local 689, Amalgamated Transit Urdia6 F.
Supp. 2d 55, 61 (D.D.C. 2009) (reguzing that “Rule 15(c)(1)(0s a hame-correcting
amendment that is intended to avoid the harsiseguences of a mistake”). Rule 15(c)(1)(C)
thus ensures that “[a] potential defendant who has not been named in a lawsuit by the time the
statute of limitations has runéntitled to repose—unless itas should be apparent to that
person that he is the beneficiary ahare slip of the pen, as it wereRendall-Speranza 07

F.3d at 918. The Supreme Court has since i@drthe inquiry, emphasizing that courts must



determine whether the prospective defendant shwaid known of the podslity that it would
be sued despite the plaintiff's mistakerupski v. Costa&rociere S. p. A130 S. Ct. 2485, 2493
(2010) (“Rule 15(c)(1)(C)(iipsks what the prospectidefendanknew or should have known . .
. not what theplaintiff knew or should have known at the timdithg her original complaint.”).
Here, the plaintiff presents no evidencetiggest that Sergeant Mack received any
notice of this action prior to Ma2011, as Rule 15(c)(1)(C)(i) reigess. The original complaint
did not name Sergeant Mack, ribd the plaintiff bring any clans against the Metropolitan
Police Department. Although the first amended dampincludes SergeaMack in its factual
allegations, Sergeant Mack was not named astg. plHo evidence suggests that Sergeant Mack
received any word of the plaintiff's suit until he was served with the second amended complaint
in May 2011. Accordingly, the couconcludes that Sergeant Maa#d no reason to believe he
would be named as a defenda8eeKrupski 130 S. Ct. at 2493. Nor was the plaintiff's failure
to name Sergeant Mack a simple case ofakest identity or a “slip of the penCf. Miller v.
Holzmann 2007 WL 778599, at *2-3 (D.D.C. 2007) (caming that the plaintiff's complaint
could relate back because the defendants wlesely related membeadf the same corporate
family who employed the same attorney). Beseathne plaintiff has not satisfied the notice
requirement imposed by Rule 15E)C)(i), his claims against 8eant Mack do not relate back
to the original complaintSee Ferguson v. Local 689, Amalgamated Transit UGiaé F. Supp.
2d 55, 61 (D.D.C. 2009). Accordingly, the plaiifsi claims against Sergeant Mack are time-
barred and must be dismissed.

B. The Court Declines to Exercise Suppleental Jurisdiction over the Plaintiff's
Remaining Claims

In addition to the federal claims discudsbove, the plaintiff brings a number of

common-law claims. 2d Am. Compl. 11 34-37.dbtiding whether texercise supplemental



jurisdiction over common-law aims, federal courts shoutdnsider “judicial economy,
convenience and fairness to litigant€arnegie-Mellon Univ. v. Cohjl484 U.S. 343, 350 n.7
(1988). Where, as here, all federal-law claares dismissed, this balance of factors weighs
heavily toward declining jurisdiction overglilemaining common-law claims. 28 U.S.C. §
1367(c)(3);Shekoyan v. Sibley Interd09 F.3d 414, 423 (D.C. Cir. 200Richardson v.
Capital One, N.A.2012 WL 892962, at *5 (D.D.C. 2012). Accordingly, the court will remand
the plaintiff’'s remaining claims to Superior Coushere the plaintiff irtially filed this action.
SeePena v. A. Anderson Scott Mortg. Grp., 692 F. Supp. 2d 102, 110 (D.D.C. 2010).
V. CONCLUSION

For the foregoing reasons, the court granéstifendants’ motion to dismiss. An order
consistent with this memorandum opinion is safEly and contemporaaesly issued this 25th
day of May, 2012.

RUDOLPH CONTRERAS
United States District Judge



