AKERS v. LIBERTY MUTUAL GROUP

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARTHA AKERS,
Plaintiff, : Civil Action No.: 08-1525 (RMU)
V. : Re DoaimentNo.: 92

LIBERTY MUTUAL GROUP,
Defendant.

MEMORANDUM OPINION

GRANTING THE DEFENDANT’S SECOND MOTION FOR SUMMARY JUDGMENT
I. INTRODUCTION

In this matter, lte pro seplaintiff had a homeowner’s insurance policy vttt
defendantLiberty MutualGroup After a fire damagethe gaintiff's insured propertythe
plaintiff filed an insurance clainwhichthe defendandubsequentlgenied. Tl plaintiff
commencedhis action, alleging thahe defendarttreachedhe insurance contraciThe matter
is now before the court ahe defadants secondmotion for summary judgment. Becauke
defendant provides gontrovertecevidence that the plaintiff breached the insurance contract,

thus rendering it void, the court grants the defendant’s motion for summary judgment

. FACTUAL & PROCEDURAL BACKGROUND
The plaintiff owreda house located 8165 East Beach Drive N.W., Washington D.C.
(“the property”) Compl. § 4.Thedefendant insured the property pursuant to a homeowner’s
insurance policyn effectfrom November 24, 2006 to November 24, 2007 (“the polic$e

generallyDef.’s Second Mot. for Summ. J. (“Def's Mot.”).
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According to the policy, in the event of a loss, the plaimtds requiredo (1) provide
the defendant with prompt notice of the loss, (2) protect the propentyftirther damage, (3)
prepare an inventory of damaged personal property and (4) make the property, pexorelst
and the plaintiff available to the defendastoften as reasonably request&ef.’s Mot., Ex. 1
(“Homeownets Policy”)at 89. Under the policyhe plaintiffspecifically authorized the
defendant to make copiesariydocuments that it requesteltl. She also agredd submit to
anexamination under oath, certifying the same \Wghsignature.ld. Finally, the policy
specified thait became voidfithe insuredparty“[ijntentionally concealed or misrepresented
any material fact or circumstance; pglged in fraudulent conduct; [on]ade false statements.”
Id. at15.

On or about July 5, 2007, the property sustafiredlamageandshortly thereafterthe
plaintiff submitted a insurancelaim. Compl. § 5; Def.’s Mot. at 4As a result, the defendant
commenced an investigation into the cause and circumstances surrdheding Defs Mot.
at 4. Afterinitial verbal communication with the plaintifthe defendant scheduled aeting
with the plaintiff at theproperty to assess the damabge failed to gain entry inside the premises
because the plaintiff did not bring the key to the meeting. Def.’s Mot., Ex. 7 #&t2his point,
the defendaninitiatedformal inquiries regarding thercumstances of the firéghe plaintiff's
whereabouts at the time thfe fire andher financial statusDef.’s Mot at 4. As part of this
investigation the plaintiff participated i recor@d interview approximately two weeks after the
fire. 1d. at 45.

During that interview, the plaintitffirmed the accuracy efformationthatshe had

given on her insurance application, namely, that she had been employed by a brokerage firm,



Francis &Associates, as an administrator for twelve years and that she earned anreonuzl
of approximately $100,000 to $120,00@., Ex. 3. She declinedhowever, to providaer
employer’s contact informationld. She also stated that she owned two atpartment
buildings in the District of Columbia, one for personal use and the other for commercitd.use
The plaintiff refused tstatethe purchase price on the insured property when askeghand
gave vague answers as to her whereabouts at the time of thie fide. response to the
defendant’s request for all documentation relevant to the fire and the plastatiis as a
resident of the property (for instance, utility bills), the plaintiff produUoed utility bills and one
lease agreementd., Ex. 4.

According to the defendant, it tried but wasible b corroborate the plaintiff's
professional relationshipith Francis & Associatesld. at 6. Thedefendant did, however,
discoverthat the plaintifhadstatedn a2003 bankruptcy peeeding theshe had been
unemployed since 1998d. at 67; id. Ex. 5

As aresultof the ambiguities surrounding the plaintiff's interview, the defendant
requestedhat the plaintiff submit to Bormal ExamnationUnder Oath (“EUQ”) angbroduce
certan documents, including her tax returr®ee generallpef.’s Mot., Ex. 7 (EUO).At the
EUO in August 2007the plaintiffallegedlyproduced two utility billstore up other bills that she
had brought with her to the EUO and refused to produce additional docurter@iis5657.
According to the defendant, the plaintiff agatated thaher employer was Francis & Associates
but refused to corroborateat statementld. at5. Furthermoreshe asserted that she had no
outstanding mortgages on her prdjes, although she had listed her mortgage obligations in the

2003 bankruptcy proceedingkl. at 5253.



On September 19, 200ha defendandeniedthe plaintiff's insuranceclaim based orner
allegedfailure to fulfill her duties as the insured partyef.’s Mot. at 1, 15.More specifically,
the defendant explainedat the plaintiffhad rendered the policy void because she engaged “in
concealment, fraud, material misrepresentation, false statements and nomttmopdd. at 3,
15. According to the defendant, it based its decision oftdhadity of the circumstances
includingthe plaintiff's “refusal to produce requested documents, her false statements regarding
her income, finances and debt, and her apparent obstruction of the Defendant’s ingbiey int
alleged employment, income, debt and financial motivations for the subject Idsat™15.

In July 2008, lhe plaintiff commencethis action againghe defendanglleging breach
of contract and demanding specific performangee generallfCompl. The defendantoved
for summary judgment, but the court denied the motion without prejudigtrof a technical
error committed by the defendarBee generallilem. Op. (Sept. 28, 2010). The defendant has
sincefiled a second motiofor summary judgmentSee generall{pef.’s Mot. When the
plaintiff failed to respond in a timely fashion, the defendant filed a requesttictiie second
motion for summary judgment as conced&keDef.’s Request to Treat Second Mot. for Summ.
J. asConceded, and for Rulin After seeking leave to latae, the plaintifffiled her opposition

to the deéndant’s motiort. The court has reviewed and considdredresponsi evaluating

When the plaintiff failed to respond to the summary judgment motion irelytmanner, the
court ordered her to respond within an extended deadline. Order (Aug. 5, 2011) at1. The
plaintiff thenmoved for a further extensiowhich the court deniedn procedural grounds
Minute Order (Sept. 7, 2011).h& gaintiff moved the coutio reconsidethat decision, Pl.’s
Mot. for Recons. (Sept. 21, 2011), but befitre courtwas able to rulen the motiorfor an
extension of timethe plaintiff filed a*motion to file a reply out of timé attaching two versions
of the opposition, each one-and-a-half pages in lesgéghgenerallyPl.’s Mot. for Relief to File
the Response to Def.’'s Mot. Out of Time (Oct. 5, 200e court considers the plaintiff's
oppositions collectively as the plaintiff's response to themddint’s motion for summary
judgment, and cites to the attachments as “Pl.’s 1st Opp’n” and “Pl.’s 2d Omspgatively.
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the defendant’s motion for summary judgment. With the defendant’'s motion now ripe for

consideration, the court turns to the parties’ arguments and the applicablédedaids.

1.  ANALYSIS
A. Legal Standard for Summary Judgment

Summary judgment is appropriate whee pleadings and elence show “that there is
no genuine dispute as to any material fact and the movant is entitled to judg@enaiisr of
law.” FED.R.Civ.P.56(9; see also Celotex Corp. v. Catret?7 U.S. 317, 322 (1986);
Diamond v. Atwoo43 F.3d 1538, 1540 (D.C. Cir. 1995)o determine which facts are
“material,” a court must look to the substantive law on which each claim Aastierson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). A “genuine dispute” is one whose resolution
could establish an element of a claim or defense and, therefore, affect the cofttioenaction.
Celotex 477 U.S. at 322Anderson477 U.S. at 248.

In ruling on a motion for summary judgment, the court must draw all justifiable
inferences in the nonmoving party’s favor and accept the nonmoving party’s evidénee as
Anderson477 U.S. at 255. A nonmoving party, however, must establish more than “the mere
existence of a scintilla of evidence” in support of its positieh.at 252. To prevail on a motion
for summary judgment, the moving party must show that the nonmoving party “fad[etjke
a showing sufficient to establish the existence of an element essentialgarthiat case, and on
which that party will bear the burden of proof at triaCelotex 477 U.S. at 322. By pointing to
the absence of evidence proffered by the nonmoving party, a moving party maylsuccee

summary judgmentid.



The nonmoving party may defeat summary judgment through factual representat
made in a sworn affidavit if he “support[s] his allegations . . . with facts in tbedéGreenev.
Dalton, 164 F.3d 671, 675 (D.C. Cir. 1999) (quotidgrding v. Gray 9 F.3d 150, 154 (D.C. Cir.
1993)), or provides “direct testimonial evidenc&rtington v. United State<73 F.3d 329, 338
(D.C. Cir. 2006). Indeed, for the court to accept anything less “would defeat the parntose
of the summary judgment device, which is to weed out those cases insufficientbrimes to

warrant the expense of a jury trialGreene 164 F.3d at 675.

B. The Court Grants the Defendant’s Motion for Summary Judgment

The defendantontends that it is entitled to summary judgment because the plaintiff
violated the relevant provisions of the insurance potlogtebyrendering the contract voidsee
generally Def.’s Mot. More specifically, the defendant argueser alia, that the plaintiff
purposefully misrepresented her employment history, incomendetitednesandrefusedo
produce documentgquestedby the defendantld. In response, the pidiff asserts that “no
false, incomplete, intent to deceive or misleading information was submitted) fluer]
application for insurance policy, [including] after the fire damage” and‘shatcompl[ied] with
the policy provisions . . . at all times” and provided all “recovered documents to the
[dlefendant.” Pl.’s 1st Opp’n 7 %.In support of her opposition, the plaintiff lists various rules
of federal evidence, local rules, federal and Canadian case law on the rules ofes\adenell

as a treasie on evidenceSee generallf?l.’s 2d Oppn.

The plaintiff erroneously numbered paragraph 6 as paragraph 3. The censrtoghe
paragraphs in their sequential order.
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Courts have universally recognized the validity of insurance policy provisions voiding
the policy in cases of concealment or misrepresentation of a material faetingured.See
Claflin v. Commonwealtins. Co, 110 U.S. 81, 94-97 (1884). Indeed, the Supreme Court has
recognizedhatprovisions ininsuranceoolicies that require an insured party “to submit [herself]
to an examination under oath” arecessary “to enable the company to possess itsalf of
knowledge, and all information” pertinent to a claiid. at94-95. Thus, the Supreme Court has
deemed the concealmeaftrelevant informatioror making offalse statements regarding
purchase of an insurance policy to“aéreachof the condition of the poli¢yand has observed
thatthey may tonstitutg] a bar to the recovery of the insuraricéd. at 97. Similarly,
insurance policies routinely require both that the insurer be authorized to exagpnmatser that
is material to its liabilitysee Gipps Brewing Corp. v. Cent. Mfr. Mut. Ins. Cb47 F.2d 6, 13-14
(7th Cir. 1945), and that the insured party cooperate with any such examiS#bicer, v. Aetna
Cas. & Sur. Cq 658 F. Supp. 156, 160 (S.D.W.Va. 1987).

An insured party’s @mpliance wih insurance policy provisions viewedas a condition
precedent to indemnificatiorid. at 91, Loughlin v. Firemen’s Ins. Co. of Wash86 F.2d 357,
357 (D.C. Cir. 1950Q) Thereforean insuregartys failureto cooperate with the insurer in
investigding an insurance claimas beeineld to be a material breach of the contract, rendering
the policy void. Claflin, 110 U.Sat83-97;Hudson Tire Mart, Incv. Aetna Cas. & Sur. Co
518 F.2d 671, 674 (2d Cir. 1975). This includes cases in wimécplantiff (1) refusedto
produce document3aubman v. Allied Fire Ins. Co. bltica, 160 F.2d 157, 160 (4th Cir. 1947);
(2) refugdto answer material questions durgngexaminationRobinson v. Nat'l Auto & Cas.

Ins. Ca, 282 P.2d 930, 933 (Cal. Ct. App. 1958nd(3) gaveno response or vague answers



abouthis financial statuand refusedo turn over financial document§tover 658 F. Suppat
160.

Here,the terms of the insurance policy requitkd plaintiffto show the damaged
property to the defendant, provide the defendant “with records and documents [that the
defendant] request[ed] and permit [the defendant] to make copies.” HomeowngysalP6l
Furthermore, the policy becomes void “if, whether before or after a loss, arethéas: (a)

[i] ntentionally concealed or misrepresented any material fact or circumstaneegéged in
fraudulent conduct; or (c) made false statements; relating tm$hisance.”ld. at 15.

The defendant providetcumentary evidenédrom which areasonable juromay
conclude that the plaintiff provided conflicting, incomplete or misleading respomsgiestions
raised during the defendant’s investigatidt. For instance, the defendardints out thathe
plaintiff stated under oath that sivas employed by Francis & Associates but then refused to
corroboratahat employmentEUO at 5 Indeed, she refused to give the defendant her
employer’s address and claim&alnot recall her own work telephone numblet. This appears
to contradict thelaintiff's prior representations — both in a 2003 bankruptcy proceedidim
an dfidavit filed by the plaintiff in the Superior Court of the District of Columbmhere she
stata that shehad been unemployed and without income since 1888Ex. 5 & 10.

Similarly, the defendant’s evidence alsaggestshat the plaintiff misrepresented her
pending mortgage obligations at the time of the examination underBdtd.at 5152. At the
sworn examination, the plaintiff testified that she did not have any mortgagetiobisgan a

property she owned on Fairmont Street in Washington, CYet five months later, in a

The defendant’s evidence includeger alia, the plaintiff's unsworn recorded statements,
correspondence, mortgage and bank records, tax return statements and baosuptegords.
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bankruptcy proceeding, shsted thatsameproperty as having a mortgage in the amount of
$38,900.1d.

Furthermore,lie defendant providessidenceo show that the plaintiff refused to
producethedocumentsequested by the defendamccording tathe transcript of the plaintiff's
swornexamination, the plaintiffefusedto give the defendarthe relevanttility bills. Id. at 15
Indeed, he plaintiffagreed thaat the time of the examination, she was “refusing . . . to produce
theutility bills that [she had with her that day] that would indicate whether or notgtbheerty
was occupied back in 20061d. at 16. She alsadmitted thashedid not produce her 2007
utility bills, although the defendant had requested such documents prior to the examidation.
at17; see alsdef.’'s Mot., Ex. 6 (Aug. 14, 2007 Letter Requesting Documents).

In light of the evidence citedylthe defadants (of which these are only a femample}

a reasonable juror could conclude ttregplaintiff breached the insurance policy by not carrying
out her duties as the insured party, thereby rendering the policySeaClaflin, 110 U.S. at
96-97 (uling that providingfalse statementduringthe purchase of @aropertywas a breach of

the policy);Taubman160 F.2d at 162 (holding that an insured party’s refusal to produce
requested documentsnstitutel a breach of the insurance contja&over, 658 F. Supp. at 160
(concluding that an insured party’s failure to provitear answersegardinghis financial status
and his refusal tproduce financial statemerntenstitutel a breach of insurance policy).

Turning then to the plaintiff's opposition, the court observes that as the nonmoving party,
the plaintiff may not rely solelyroherallegations or conclusory statemen@eene v. Dalton
164 F.3d 671, 674 (D.C. Cir. 199%jarding, 9 F.3d at 154. Rather, the nonmoving party must

presenspecific facts that would enable a jury to find in its fav@reene 164 F.3d at 675. If



the evidence “is merely colorable, or is not significantly probative, sumpndgynent may be
granted.” Anderson477 U.S. at 2480 (internal citations omittedMoreover, “evidence laying
dormant in the record is not enough to allow a litigant to survive summary judgmehg for t
district court is not ‘obliged to sift through hundreds of pages of depositions, affidavits, and
interrogatories in order to make his own analysis and determination of whabmmagy not be a
genuine issue of material disputed factPbtter v. District of Columbigb58 F.3d 542, 550
(D.C. Cir. 2009) (quotingwist v. Meese854 F.2d 1421, 1425 (D.C. Cir. 1988)).

The plaintiff has offeed nothing to refute the defendant’s arguments and evide®ee.
generallyPl.’s Opp’n 1 & 2. Moreover, thglaintiff fails to provide the court with any evidence
to support heassertionshat she complied with heontractuabluties as the insured ggr She
provides ncevidence of her employment at Francis & Associates for the term she specthed
defendant, nor an explanation of the discrepancy in her statement to the defendant and the
statement to the bankruptcy court regardinggmeploymen&and income history. She does not
point to any evidence that would suggest that she cooperated with the investigationding
the documenteequested by the defendaing. her tax return statementgstead, she merely
provides the court with a diseery requestisting several of the defendant’s employees that
plaintiff believes are likely to have discoverable informateswell asa list of utility bills she
forwarded to the defendant on September 27, 28@afe after the defendant hacattybeen
denied her insurance claimSee generalll.’s Opp’n. Te plaintiff fails toexplain the
significance or the relevance of these documents. Intleeglaintiffdoes not even provide the
court with her own sworn statement or a statement mader penalty of perjury that would

demonstrate specific facts to counter the defendant’s evidence.
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As this court has previously notdtle plaintiff is a sophisticatgalo selitigant, well
versed in litigabn and the rules of this court; indeed, she has prosecutedayr ttases before
this courtat one time See Akers v. Liberty Mut. Grou@iv. No. 08-1525Akers v. Beal Bank
Civ. No. 09-724 Akers v. Winward Capital CorpCiv. No. 10-1300Akers v. Winward Capital
Corp,, Civ. No. 11-674. She has been repeatedly warned, in this case and others, that she must
familiarize herself with the rules of procedure and actively prosecute herrgasgedismissal.
Seee.g, Mem. Order (Jan. 11, 2011) atdeécribing the plaintiff's complete disengagement
with the discovery process amdirning the plaintiff that her “failure to participate in these
proceedings will lead to the dismissal of her complai®Rers v. Liberty Mut. GroygCiv. No.
08-1525, Hr'g Tr. (Oct. 8, 2009) at 13 (noting that the court found the plaintiff to be “quite
capable” andhat “from this point forwardshewas going to have to study the rules to ensure
compliance).Indeed, at opportune moments throughoiglthgation, the plaintiff has proven to
be quite skilled in manewering theintricacies of civil procedure.

Although the court recognizes the general principleghaselitigants are provided with
some latitude in maneuvering through the trial proddssre v. Agency for Int'l Dey994, F.2d
874, 876 (D.C. Cir. 1993), this does not curtail the court’s discretion to rule in favor of the
defendant when thgaintiff has failedo prosecutéercomplaint and follow the federal rules.
FED. R. Qv. P. 41(b); LCVR 83.2%ee alsdviem. Op. (May 20, 2011) at 6-7. Thus, in ruling
on the defendant’s motion for summary judgment, the court considers not only the evidence
advanced by the defendant but also the procedural posture of themdése plaintiff's
repeated failure to abide by the court’s generous deadlksesich, he @urtdeclines to

overlook the plaintiff’s failure to provide any evidence in support of her allegationgefute
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the defendant’s persuasiggguments and evidenc8eeFeD. R. Qv. P. 56(c) (noting that a
party can succeed on a summary judgnmeotion by showing that the adverse party has not
produced admissible evidence that establishes a genuine dispute of factiiegdsta‘the
court need consider only the cited materials” when ruling on a summary judgrogon).

Accordingly, the cart grants the defendant’s motitor summary judgment

IV. CONCLUSION
For the foregoing reasons, the court grants the defendant’s motion for summary
judgment. An Order consistent with this Memorandum Opinion is separately and

contemporaneously issued this 9th daivafch 2012.

RICARDO M. URBINA
United States District Judge
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