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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

CAPE COD HOSPITAL, et al., )

)

Plaintiffs )
) Civil Action No. 08-1751 (RCL)

v. )

)

KATHLEEN SEBELIUS, ' SECRETARY,)
United States Departmat of Health and )
Human Services, )

)
Defendant. )
)

MEMORANDUM OPINION

Plaintiffs Cape Cod Hospital, FalmouHospital Association, Flushing Medical
Center, Brookdale Universitjospital Medical Center anthmaica Hospital Center bring
this action pursuant to the Adnistrative Procedure Act ®A), 5 U.S.C. § 702 et al.,
seeking judicial review of two final rulesgmulgated by the U.S. Department of Health
and Human Services. The rules in dispute determined the rates for inpatient hospital
services paid under the Mediegrospective payment systeffhe first motion presently
before the Court concerns two documents offdrg the plaintiffs thatvere not included
in the official administrative record for $@ial Year 2007. The defendant moves to strike
these documents as improperly supplemertiiegadministrative record. In addition, both
parties have filed motions for summary juggnt. For reasons set forth in this opinion,

the motion to strike is GRANTED in part and DENIED in part. Defendant’s cross-motion

! Pursuant to Federal Rule of Civil Procedure 25%@)retary Sebelius, in her official capacity as the
Secretary of the Department of Health and HuSarvices, is automatically substituted as the named
defendant.
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for summary judgment is GRANTED. Accangly, Plaintiff's motion for summary
judgment is DENIED.
l. BACKGROUND

A. Medicare Payment for Inpatient Hospital Services

Established in 1965 under TitkVIll of the Social Security Act, 79 Stat. 291, as
amended, 42 U.S.C. § 13@% se(.(1988 ed. and Supp. IV), M&are is a federally
funded health insurance program for tk&lerly and disabled. Subject to a few
exceptions, Congress authorized the SecretaHealth and Human Services (Secretary)
to issue regulations defining reimbursable s@std otherwise giving content to the broad
outlines of the Medicare statute. 8 1395K[Y(A). That authority encompasses the
discretion to determine both the “reasonable cost” of services and the “items to be
included” in the category of reimbursable serviceBhomas Jefferson University v.
Shalalg 512 U.S. 504, 507 (1994). Howevekperience proved that the “reasonable
cost” system provided “little incentive for hmtals to keep costs down” because “[t]he
more they spent, the more they were reimburseaston Med. Ctr. v. Sulliva®47 F.2d
971, 974 (D.C. Cir. 1991). In the Balanced Budget Act of 1997, Congress changed the
payment system for services from a “reasémalost” to a prospective payment system
(PPS). Under PPS, Medicare pays prospely-established rates for each patient
discharge. 42 U.S.C. § 1395ww{dj1 Fed. Reg. 47870, 47875-76 (Aug. 16, 2006).
Plaintiffs are five non-profit hospitals thparticipate in théledicare program.

Under the Medicare Act, the amountrefimbursement to a provider hospital for a
given service is dependant thre hospital’'s “average stanrd&ed amount” per discharge

and the “area wage index”pplicable to the hospital. See 42 U.S.C. 8§



1395ww(d)(2)(C),(D); 8§ 1395ww(d)(3)(E). Theasdardized amount is the base payment
rate per discharge under the PPS adngrdo the particular diagnosis42 U.S.C. §
1395ww(d)(3). It is divided into two parts labor-related sham@nd a nonlabor-related
share.See42 U.S.C. 8§ 1395ww(d)(3)(E). The Setary adjusts the labor-related portion
of the standardized amount for differencebaspital wage levels different geographic
areas: See42 U.S.C. § 1395ww(d)(3)(E). In ord&r calculate the relative wage-level
adjustment, the Secretary calculates asdigms an area wage index value to each
hospital reflecting the relative wage lévén the hospital’'s geographic locatidbee71
Fed. Reg. at 48005; 71 Fed. Reg. 59886, 58&889ct. 11, 2006). Beginning in 1994,
Congress required that the fz@tment of Health and Human Services, through the
Centers for Medicare and Medicaid Servi(@MS), update wage indexes annually based
on wage data information submitted by participating hospitals.

B. The Rural Floor Adjustment

The disparity in payments between urban and rural hospitals caused by
differences in the applicable wage indexesreaslted in congressional adjustments. In
1997, Congress enacted legigiatirequiring the wage index for hospitals located in an
urban area to not be less that the wagexirfde hospitals located in rural areas in the
same state. Balanced Budget Actl®©7, Pub. L. No. 105-33, § 4410(a) (BBA), 42
U.S.C. 8§ 1395ww note. The legistat provided that “the aremage index applicable . . .

to any hospital which is not located in a ruaeda . . . may not beds than the area wage

%2 The Secretary has established a system for classifying inpatient hospital discharges by diagnosis by
assigning each diagnosisaaliagnosis-related group (DRG). eTRPS payment rates are adjusted to
account for differences in resources reqiitiee care for patients in different DRGRee42 U.S.C. §
1395ww(d)(4).

3 All “hospitals participating in the Medicare program el@ssified as located indtge urban areas,’ ‘other
urban areas,’ or ‘rural areasWUniversal Health Servs of McAllen v. SulliyairO F.Supp. 704, 707

(D.D.C. 1991).



index applicable . . . to hospitals located in rural areas in the State in which the hospital is
located.”Id. In other words, where a state’srabihospitals would otherwise have a
higher applicable wage index than an urbarphakin the same state, Congress provided
that the urban hospital’'s wagedex be raised to match thaftthe rural hospitals. This
adjustment, commonly called the “rural floors’ required to be performed in a budget
neutral manner, so that payments in a giverafigear “are not great®r less than those
which would have been made in [that] yelhdd the rural floor provision not appliett.

The effect of the rural floor is to proviggayments to some urban hospitals that are
greater than would have otherwise bgamovided to those hegals. The budget
neutrality provision means thahy increases in the wagelexes for urban hospitals due
to the rural floor must be offset by armsponding reduction to the wage indexes for
rural hospitals so that the total Medicarg/mpants are no greater and no less than they
would have been had the rural floor not existed.

Each year, the Secretary publishes predoshanges in the PPS policies and
calculations for the upcoming fiscal yearthre Federal Registef.he Secretary’s final
changes are published “after such consideraifgoublic comment . . . as is feasible in
the time available.” 42 U.S.C. § 1395ww(e)(bne CMS’s standard procedure is to issue
a Proposed Rule that identifies any chantfes it proposes to make along with an
Addendum to the Proposed Rule that dessrithe changes. The agency also provides
information on “how to obtain data relatedthe PPS changes and provides the raw wage
data to be used for calculatis in the current year, as wall hospital wage indexes, and
a PPS payment impact file that containgmant adjustment variables that CMS uses

when estimating . . . payments.” Cross-Mot., Summ. J. (citing R08:148-50; R07:143-45).



C. Fiscal Year 2007 Rulemaking Process

CMS issued a proposed rule for FY 2007 on April 25, 2006. The proposed rule set
forth specific instructions for submission cbmments to those who wished to deliver
comments by hand to CMS’s Baltimore ad#eR07:2. The FY 2007 proposed rule
directs those who wish to submit commentshlaypd delivery to the Baltimore office to
call staff in advance to schedule their arrivath one of the CNb’s regulations staff
members so that proper receipt of commeats be assured. Specifically, the proposed
rule instructed:

By hand or courierlf you prefer, you may deler (by hand or courier)

your written comments (one originah@ two copies) before the close of

the comment period to one of thdléwing addresses. If you intend to

deliver your comments to the Batiore address, please call telephone

number (410) 786—7195 in advancestthedule your arrival with one of

our staff members. Room 445-Gulsert H. Humphrey Building, 200

Independence Avenue, SW., Wasiton, DC 20201, or 7500 Security

Boulevard, Baltimore, MD 21244-1850.d@use access to the interior

of the Hubert H. Humphrey Building not readily available to persons

without Federal Government identificat, commenters are encouraged to

leave their comments in the CMS drslpts located in the main lobby of

the building. A stamp-in clock is available for persons wishing to retain

proof of filing by stamping in and retang an extra copy of the comments

being filed.)
RO7:2. According to the FY 2007 rulemaking record submitted by the Secretary, no
comments addressing the rural floor adjustt were properly submitted during the FY
2007 comment period.

However, plaintiffs contend there arechadditional items that should have been
included in the FY 2007 rulemaking recorddawere left out. The first is an e-mail
exchange between the plaintiffs’ consottaTheodore Giovanignd a CMS employee,

Nora Fleming, in which Giovanis asked quessisegarding the calculation of rural floor

budget neutrality for the ata care prospective payntesystem in May 2006. The



employee responded to the inquiry with aa®tion of how CMS calculates the wage
and budget neutrality factand Giovanis responded byisiag a question about the
neutrality floor and later requesting a fara that is used in the calculation.

The second document that the plaintiffrsutted in the partial administrative
record that is not included in the adrnsinative record certifiedby the defendant is a
comment letter dated June 9, 2006, which was submitted by the plaintiffs same
consultant. While the letter has an acknalglement of receipt by a CMS employee, the
defendants did not include the letter as pathe administrative record for FY 2007.

The FY 2007 Final Rule did not adopt atlyanges to the rural floor adjustment
methodology. R07:1225 (71 Fed. Reg. 47870). It also did not address Giovanis’
observations about the rural floor adjustmehtstead, it stated that used the “same
method” to calculate the rural floor budget neutrality adjustment that it used in prior
years. 71 Fed. Reg. at 48147. The same method described by CMS referred to the
simulation model that had been usednir 1998 to 2007. The model was used to
determine each year’s budgetutrality adjustment to the standardized amount for the
effect of the rural floor. The model comparth@ projected aggrete payments resulting
from the next year’'s wage indexes witle thggregate payments resulting from applying
the prior year's wage indege In the Final Rule for 2007, CMS described the model as
follows:

[W]e used FY 2005 discharge datadionulate payments and compared

aggregate payments using the FY 208ative weights and wage indexes

to aggregate payments using the FY 2007 relative weights and wage

indexes. The same methodology was used for the FY 2006 budget

neutrality adjustment. . . . These butlgeutrality adjustment factors are

applied to the standardized amouwnishout removing tk effects of the
FY 2006 budget neutrality adjustments.



71 Fed. Reg. at 48147. Previous years hadasimbescriptions of the simulation model.
See, e.g 70 Fed. Reg. at 47493; 69 Fed. Ragg49275; 68 Fed. Reg. at 45475-76.
However, additional data was not providedtle calculation othe budget neutrality
adjustments.

D. Fiscal Year 2008 Rulemaking Process

CMS issued a proposed rule for 2008 on May 3, 2007. After the 2007 final
rule had been issued, CMS reevaluatedrtinal floor adjustment methodology and the
e-mail exchange which occurred during B¥ 2007 period was included in the FY 2008
administrative record. Under the ngwoposed methodology, CMS would apply the
budget neutrality adjustme factor to the wage indexther than to the standardized
amount as it had done in the past. R08:109-14.

CMS stated that “the statute supports erithn adjustment to the standardized
amount or the wage indices because undkeremethodology, the rural floor would not
result in aggregate payments that were tgrear less than those that would have been
made in the absence of a rural floor.” R08:114. However, CMS noted that new
adjustment to the “wage index would have slighifferent effects from an adjustment to
the standardized amount.” R08:114. In cotinacwith the change ithe calculation of
the rural floor adjustment, CMS also posed a one-time change adjustment to

standardize the amount, in effect neutralizihe 2007 rural floor adjustment. R08:161.

* In the e-mail corregmdence between plaintiffs’ consultant and CMS staff that was not included
in the FY2007 record but was included in the FY 2008 record, CMS staff explained that the simulation
model compared estimated payments resulting from the application of the next year's wage data with the
rural floor applied to estimated payments resultingmfrthe application of the prior year's wage data
without the rural floor applied.



After the proposed rule was publishede tplaintiffs submitted a request for
additional information, including inforation about the proposed methodology, the
proposed one-time adjustment and details abow the rural floobudget neutrality had
been calculated in prior years. R08:699-70&MS declined to provide additional
information in a letter dated June 1, 200%tisg its belief that it had provided “more
than sufficient explanation.” Plaintififien submitted comments on the proposed rule.
R08:691-98. Specifically, plaifits (1) requested that CMS fully explain the basis and
purpose for the proposed change and disckossvn errors in the deulation of rural
floor adjustment for prior years; (2) infoedd CMS that the proposed change in method
was neither necessary nor sufficient to fix the data problem with CMS’s past calculations
of the budget neutrality adjustment, and ityncaeate other problesnand (3) requested
that CMS correct the effects of known errorghe calculations foprior years and pay
hospitals the additional sums due for cogtoréing periods that are still subject to
correction.

In August 2007, the Secretary published fimal rule for 2008 and adopted the
new methodology the agency hadoposed. 72 Fed. Reg. 47130. While CMS
acknowledged that additional information was requested, it did not provide the additional
information in the final rule. CMS also noted a comment that the calculation of the rural
floor budget neutrality adjustment for prigears was flawed because it created an
“inappropriate duplicating effettthat was “permanently kit into the standardized
amount.” 72 Fed. Reg. at 47330. However, the egeesponded that such alleged errors

were beyond the scope of tfieal rule for 2008. Specificallythe agency stated that



“[e]ven if errors were made in prior fiscgears, we would not make an adjustment to
make up for those errors when setting rates for FY 2068.”

The one-time adjustment was also adopted in the final rule for 2008. In the
appendix to the rule, CMS stated that dme-time adjustment was meant to “remove(]
the effect of the budget neutrality adjustm@pplied in FY 2007 to the standardized
amount for application of ¢hrural floor. 72 Fed. Reg. 47421. CMS did not explain
why it only accounted for the previous yeartbe details of how the adjustment was
calculated.

E. PRRB Appeal

Plaintiffs brought challenges to both th¥ 2007 and 2008 Final Rules before the
Provider Reimbursement Review Board (PRRB), the administrative body within HHS
responsible for hearing provider paymergtitis pursuant to 42 U.S.C. 8139500(a). All
five hospitals appealed the final deterntioia of the payment rates for 2007 but only two
hospitals appealed the finalymaent rule for 2008. After thkospitals filed their initial
appeal in 2007, they requested and tR&B granted, expediteddicial review.

The PRRB initially denied the unopposedtitions and dismissed the appeals
based on its conclusion that the Medicasgulations precludedudicial review.
However, this court vacated the PRRB’s @airtiecisions and remanded to the Secretary
for reconsideration of the hpisals’ appeals. In Septdrar 2008, the Secretary remanded
to the PRRB and the hospitals again filed guesst for expedited judicial review, which
again went unopposed by the Secretary. In October, the PRRB determined that expedited

judicial review was appropriate mwant to 42 U.S.C. § 139500(f)(1).



Il. MOTION TO STRIKE

Initially, it is necessary to resolve defendant's motion to strike the partial
administrative record filed by the plaintiffospitals. When reviewing a decision under
the Administrative Procedure Act (APA), “district courts generally are restricted to the
administrative record that was begahe agency.” 5 U.S.C. § 706pmmercial Drapery
Contractors v. United Stated33 F.3d 1, 7 (D.C. Cir. 1998kee also Citizens to
Preserve Overton Park v. Volp401 U.S. 402, 420 (1971). Theurt’'s review must “be
based on the full administrative record that Wwakre the [agency] at the time [it] made
[its] decision.” Am. Bioscience v. Thompsae43 F.3d 579, 582 (D.C. Cir. 2001). In
other words, to ensure faieview of an agency action,dlcourt “should have before it
neither more nor less information thaml dihe agency when it made its decisioRund
for Animals v. Williams391 F.Supp.2d 191, 196 (D.D.C. 2005) (citliMS v. Alvarez
129 F.3d 618, 623 (D.C. Cir. 1997)).

The rationale for this limitation derives from the court’s functional role in the

administrative process. As the Court of &gjs for the D.C. Circuit has explained:

[J]udicial reliance on an agency’s gdtrationale and findgs is central to

a harmonious relationship between agency and court, one which

recognizes that the agency and nat ttourt is the principal decision

maker. Were courts cavalierly topplement the record, they would be

tempted to second-guess agency deusiin the beliefthat they were

better informed than the administrators empowered by Congress and

appointed by the President. The adedpdeference of court to agency

would be turned on itsead: the so-called administrative state would be

replaced with one run by judgeacking the expertise and resources

necessary to discharge the function they hadyateal unto themselves.
San Luis Obispo Mothers for Peace v. NRE1 F.2d 1287, 1325-26 (D.C. Cir. 1986),
rev'd en ban®n other grounds789 F.2d 26 (D.C. Cir. 198&)ert. denied479 U.S. 923

(1986).
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In order to ensure that the administratiecord contains “m&er more nor less”
information than was before the agency, “courts in this circuit have directed agencies to
collect those materials that were compiled by #igency that were before the agency at
the time the decision was madélind for Animals391 F. Supp. 2d at 196 (citidgmes
Madison Ltd v. Ludwig82 F.3d 1085, 1095 (D.C. Cir. 1996)). Specifically, the record
must contain all documents that the agefdiyectly or indirectly considered.Bar MK
Ranches v. Yuette®94 F.2d 735, 739 (10th Cir. 199#mfac Resorts v. Dep’t of
Interior, 143 F. Supp. 2d 7, 12 (D.O. 2001) (Lamberth, J.Jlaska Excursion Cruises v.
United States603 F. Supp. 541, 550 (D.D.C. 1984ge also Pers. Watercraft Indus.
Ass’n v. Department of Commeyel F.3d 540, 546 n.4 (D.C. Cir. 1995) (noting that a
complete administrative record contains all materials “pertaining to the [challenged]
regulation”).

Courts are not permitted to supplement the record unless a party can demonstrate
“unusual circumstances justifying apdeture from [the] general ruleTex. Rural Legal
Aid, Inc. v. Legal Servs. Carp940 F.2d 685, 698 (D.C. Cir. 1991). Absent clear
evidence to the contrary, an agency iditixal to a presumption that it properly
designated the administrative reco@itizens to Preserve Overton Park, Inc. v. Volpe
401 U.S. 402, 415 (19719yerruled on other ground§alifano v. Sanderst30 U.S. 99,

105 (1977);see also Calloway v. Harve$90 F. Supp. 2d 29, 37 (D.D.C. 200Bgc
Shores Subdiv., Cal. Water Dist. v. U.S. Army Corps of End48 F.Supp.2d 1, 6
(D.D.C. 2006);Amfac Resortsl43 F.Supp.2d at 12 (nothingethstandard presumption”

that the agency presented thenastrative record properly).
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However, the rule limiting judicial re@w to the administrative record is subject
to “certain narrow exceptionsAmfac Resort{sl43 F. Supp. 2d at 11. In this Circuit,
eight separate exceptions are well esthblis especially when in addition to the
“substantive soundness of the agency’s sleni is under scruty,” the procedural
validity “also remains irserious question.’Esch v. Yeuttei876 F.2d 976, 991 (D.C. Cir.
1989). Specifically, supplemaation is appropriate:

1. when agency action is not adequately axy#d in the record before the court;

2. when the agency failed to considexctors which are relevant to its final
decision;

3. when an agency considered evidence which it failed to include in the record;

4. when a case is so complex that a taweds more evidence to enable it to
understand the issues clearly;

5. in cases where evidence arising after the agency action shows whether the
decision was correct or not;

6. in cases where agencies are sioec failure to take action;

7. in cases arising under the Natiogavironmental Policy Act; and

8. in cases where relief is at issue, espiyciat the preliminary injunction stage.

Id. See also Lake Pilots Ass’n v. U.S. Coast Guak¥ F.Supp.2d 148, 165 (D.D.C.
2003).

In the first two circumstances, “the redatself will reveal whether non-record
review is merited.” Specifically, it will bapparent from the face of the record whether
the agency action is adequately explainethenrecord or whether the agency considered
all of the relevant factors. However, for tlemaining exceptions to the general rule, “the
completeness of the record and the good faghind it can only be grasped by looking

beyond the record itselfAmfag 143 F. Supp. 2d at 12. Thus, the plaintiff must make a

12



“strong showing” that the record is incomple@erton Park401 U.S. at 420 (requiring
a “strong showing” before extra-record inquiry will be permitted).

The Secretary makes two arguments inrhetion to strike. First, she argues that
the “Partial Administrative Record” sulited by the plaintiffs is duplicative and
redundant and the admission of extra-rea@ritlence would seevno purpose. Second,
and more substantively, the defendant argtied the partial administrative record
submitted by the plaintiffs contains two docemts that the agency has not included in
the FY 2007 administrative reb and should therefore Istricken. Specifically, the
Secretary argues that the e-mail from. NBiovanis and the letter submitted by Mr.
Giovanis should not be contathen the record. However, in regard to the formal
comments submitted by Mr. Giovanis, the plaintiffs contend that Mr. Giovanis did, in
fact, follow proper procedureand call a CMS employee wheorks within the agency’s
Division of Acute Care as required by the prsed rule, arranged for delivery with her,
met her at the security desk of the officed alelivered the letter after she executed the
delivery receipt. Further, the plaintiffs cend that at no time did the employee indicate
she was not authorized to accepiwgy of the comment letter.

While the Secretary concedes that Mr. Giovanis’ e-mail was received during the
time frame of when the agency was eligticomments for the FY 2007 rule, the e-mail
exchange was included only in the FY 80@ulemaking record. Specifically, the
Secretary states that “thmmission of the e-mail from the FY 2007 rulemaking record
implicitly suggests a determination on the part of agency staff that whatever interest there
might be in addressing the questiraised in this e-mail, that interest was insufficient to

warrant consideration in the FY 2007 rulenmakiprocess.” Def. Motion to Strike at 7.
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The Court agrees with the Secretary thatrpifis have been unablto show if and how
CMS considered the e-mail exchange ia tontext of the F2007 rulemaking. Simply
because CMS received the e-mails from Pltistconsultant, it is not sufficient to show
that the exchange was, or even should have been, considerned the FY 2007
rulemaking period. The e-mail was not submitisda formal comment but, rather, was a
guestion posed to the agency employae,which the agency failed to respond.
Therefore, the e-mail exchange was propergluded from the FY 2007 administrative
record.

While the Court concludes that the e-mail exchange was properly excluded from
the administrative record, the Court finds tthet formal comment submitted by plaintiffs
was improperly excluded from the FY 200Aemaking record. In the CMS proposed
rule instructions for submitting commentsa hand delivery, the instructions told
commenters: “If you intend to tieer your comments to thBaltimore address, please
call telephone number (410) 786—7195 in advancechedule your arrival with one of
our staff members.” While it is clear MGiovannis did not chthe telephone number
listed, the purpose of calling the numberswia schedule arrivakith “one of” CMS’s
staff members prior to dropping off the commenhhis is precisely what Giovanis did.
The comment was properly addressed and higtidered to the address given in the
notice. Further, Giovanis catlea staff member responsildler PPS payment policies and
arranged for his arrival. Giovanis alsobmitted the two additional copies of the
comment letter, as required by the instrmes. The Secretary asserts that the comments
must be excluded because MBiovanis failed to call thexact number as listed in the

Federal Register. Howevay]r. Giovanis called a staff meber and in any event, the

14



government argument fails because the agency accepted the comments in fact, as
indicated on the time-stamped acceptancthefcomments. By honoring the scheduled
arrival of Giovanis and accepting the coemts, the government indicated that
Giovanis’s submission was acceptable.

Further, the plain language of the FedeRegister request informs prospective
commenters that calling the specifidefghone number listed is not required. The
instructions state to “pleasmll” in advance. The use of the word “please” evinces the
agency’s intent to make the instiomn recommended, rather than mandatdBge
Webster’s Ninth New Collegiate Dictionary 90B990) (defining “please” as “used as a
function word to express politeas or emphasis in a requestlfthe agency intended to
make this provision mandatory, it would hastated as such. For example, in directing
commenters that there is only one addressutamit comments via overnight or express
mail, the agency stated that “[yJou mayndewritten comments . . . to the following
address ONLY .. ..” R07:2 (emphasis in original).

The Secretary contends that evahough the letter has “a supposed
acknowledgement of receipt by a CMS employtbat signature is insignificant . . . to
authenticate the letter” becaue letter can not be found in CMS files. This argument
must fail. If taken to its logical conclusiowhenever the government misplaces a file, it
could claim that it simply never existe@his result would be awrd. Therefore, the
Court concludes that the e-mail exchange between Mr. Giovati€®IS staff members
was properly excluded from the FY 2007lemaking record. However, the formal
comments submitted by Mr. Giovanis weraproperly excluded from the FY 2007

rulemaking record.See Public Citizen v. Heck|e853 F.Supp. 1129, 1237 (D.D.C. 1986)
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(providing that supplementation of the record may be necessary when an agency excludes
information adverse to its position from the administrative record).
[I. SUMMARY JUDGMENT STANDARD OF REVIEW

Under Federal Rule of Civil Proced@ur56(c), a court must grant summary
judgment when the evidence irethecord demonstrates thaété are no disputed issues
of material fact andhat the moving party is entitleéd judgment on th undisputed facts
as a matter of law. Fed.R.Civ.P. 56(6elotex Corp. v. Catret477 U.S. 317, 322
(1986). A genuine issue of material fact exigtthe evidence, when viewed in a light
most favorable to the non-moving party, “iscBuhat a reasonable jury could return a
verdict for the non-moving party Anderson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986). The burden is on the movant to m#ke initial showing of the absence of a
genuine issue of matatifact in disputeCelotex 477 U.S. at 323. The moving party is
then entitled to summary judgment if the non-moving party fails to make a showing
sufficient to establish the existence of aenetnt essential to that party's claim, and on
which that party will bear # burden of proof at trialld. at 322. At the summary
judgment stage, a judge may not make cretjbileterminations, as that is the function
of a jury.George v. Leavitt407 F.3d 405, 413 (D.C. Cir.2005).

However, judicial review of final amncy decisions under 42 U.S.C. § 1395 is
conducted pursuant to the APA, 5 U.S.C. 88 @61-Therefore, the “standard set forth in
Rule 56(c) does not applyRather, “summary judgment serves as the mechanism for
deciding, as a matter of law, whether therazy action is supported by the administrative
record and otherwise consistenttwthe APA standard of reviewHi Tech Pharmacal

Co. v. FDA 587 F. Supp. 2d 13, 28 (D.D.C. 2008) (citirRichards v. INS554 F.2d
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1173, 1177 & n. 28 (D.C. Cir.1977), cited Bloch v. Powell 227 F.Supp.2d 25, 31
(D.D.C. 2002),aff'd, 348 F.3d 1060 (D.C. Ci2003)). In other worsl “the function of
the district court is to determine whetherrat as a matter of law the evidence in the
administrative record permitted the agency to make the decision iBdigstate Medical
Center v. Leavitt545 F. Supp. 2d 20, 34 (D.D.C. 2008) (cit@dgcidential Eng’g Co. v.
INS 753 F.2d 766, 769-70 (9th Cir. 1985)).
V. DISCUSSION

Plaintiff hospitals presé¢nhree challenges to CMS’s rulemaking for FY 2007 and
FY 2008: (1) whether the Secretary’s intetation of 8 4410, the statutory provision
requiring the calculation of a budgeeutral rural floor adjustent exceeded her statutory
authority; (2) whether the Secretary actelitearily and capriously by failing to give
adequate notice of data used in the catmraof the rural floor adjustment; and (3)
whether the Secretary acted #mdniily and capriously by faitig to respond to significant
comments concerning the calculatwithe rural floor adjustment.

a. The Secretary Did Not Exceed Her Situtory Authority Because the
Secretary’s Interpretation Is Reasonable

In order to determine if the CMS exceedtsdstatutory authorityn violation of 5
U.S.C. 8 706(2)(C), the Court must eggan the two-stemquiry required byChevron
U.S.A. v. Natural Res. Def. Counel67 U.S. 837 (1984). Whé®ongress has directly
spoken to the precise question at issue, that is the end of the matteChevron 467
U.S. at 842-43.. When addressitings first stepthe Court should empy the traditional
tools of statutory intgretation, including the ¥ of the statute, Bgslative history, the
structure of the state and its purpos&hays v. FEC414 F.3d 76, 105 (D.C. Cir. 2005).

However, if the Court determines that the iats “silent or amlguous with respect to
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the specific issue, [the Cdlmwill uphold the Secretry’s interpretatiorso long as it is
based on a permissible ctmtion of the statute Anna Jaques Hospital v. Sebeli683
F.3d 1, 4 (D.C. Cir. 2009). Under this secatep, if Congress has explicitly delegated
authority to the agency to supplement thtatutory framewdr through appropriate
regulations, “a court may not substitute itsnogonstruction of a atutory provision for a
reasonable interpretation” made by the age@tevron 467 U.S. at 844. Finally, “in
framing the scope of review, the court takpscial note of the tremendous complexity of
the Medicare statute. That complexitydadto the deference which is due to the
Secretary’s decision.”St. Michael's Medical Center v. Sebeli@l8 F.Supp.2d 18, 26
(D.D.C. 2009) (quotingVethodist Hosp. of Sacramento v. Shalé8 F.3d 1225, 1229
(D.C. Cir. 1994)).

For example, irUniversal Health Services v. Sullivan70 F. Supp. 704 (D.D.C.
1991), aff'd, 978 F.2d 745 (table) (D.C. Ci992), a hospital bught a challenge to
regulations that allowed the Secretary to toeatain rural hospitalas urban hospitals for
purposes of determining average standadiamounts and area geaindexes. The
Secretary established principles for deteingrwhich rural hospita qualified under the
provision. Hospitals that were excluded challenged the Secretary’s methodology. The
court held that the Secretary’s “promulgatafra proximity requirement in the regulation
did not exceed his statutory authority mha it contravene congssional intent.”ld. at
716. The Court reasoned that Congress exfyragave the Secretartthe authority to
determine the standards to use and so lorthesSecretary’s standards were consistent
with the statute, the Secrefatid not exceed his authorityThe court found the fact that

“Congress has amended relevant provisions of the Act subsequent to the enactment of the
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[regulation in question] and kanot acted to overrule thatgerement” to be relevant in
its inquiry. Id. at 717. Specifically, the court statdtht “where Congress has reenacted
the statute without pertinent change . failing to revise or repeal the agency’s
interpretation is persuasive evidence that the interpretation is the one intended by
Congress.” Id. (citing NLRB v. Bell Aerospace Co. Div. of Textron.JrEl6 U.S. 267,
275 (1974).

The applicable statutory provision hasefound in the Balanced Budget Act of
1997 § 4410, which states that the “Secretaryshall adjust the aremage index . . . in a
manner which assures that the aggregate pagmeade under [the PPS] in a fiscal year
for the operating costs of inpatient hospitalvges are not greater or less than those
which would have been made the year if this sectiodid not apply.” However, the
statute does not specifically directethSecretary how to accomplish this task.
Consequently, through Congress’s silentehas delegated these decisions to the
SecretarySee Methodist Hosp. v. Shalag8 F.3d 1225, 1229 (D.C. Cir. 1994). Under
the statute, the Secretary has the discretion to apply the rural floor adjustment, so long as
the agency accomplishes the goal set forth irsthtite, namely that the costs of services
are “not greater or less than those whiabuld have been made” had the section not
applied.

Having concluded that the statute dasst specifically address the precise
guestion at issue, the Court must consigbether the Secretaryiaterpretation of the
rural floor adjustment is reasonable andsdf, must defer to that interpretation. The
Secretary asserts her interpretation of #ietute is permissibl Specifically, the

Secretary argues:
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The statute does not say ‘if this seathad never been enacted’ or ‘if this

section had never been applied in tugrent or in prior years.” Because

the section addresses a calculation that is performed every year, the only

plausible reading of the phrase ‘if thégction did not apply’ is that it

refers to the applicatio of subsection (a) irthe year in question.

Moreover, even if the statutory language were deemed ambiguous,

plaintiffs offer no justification that would compel the Court to substitute

their interpretation for that of the Secretary.

Reply Memo. in Support of Def.’s Cross-Mofor Summ. J. The Court finds it
reasonable to interpret the provision to reqthig aggregate payments in the fiscal year
not be greater or less than those that wdlde been made in the fiscal year without
such adjustmentSeeb5 Fed. Reg. at 36075. Therefores Htatute “clearly contemplates
looking to the year in which the new relatimeights and wage index will be effective,
rather than to the prior year, @ establishing budget neutralityd.

Nothing in the language of the statuezjuires the Secretatp recalculate the
budget neutrality factors for prior years. Tiatute only requires ¢hSecretary to ensure
budget neutrality in the “fiscal year” for wiidhe adjustment is applicable. The Court
agrees with the Secretary that her conclugmothe FY 2008 Final Rule that past errors
would not be revisited constitutes a reasd@aejection of plaintiff's assertionsSee
Southeast Alabama Medical Center v. Sebghid F.3d 912, 920 (D.C. Cir. 2009).

Further, the fact that the Secretarys haterpreted the rural floor provision in a
similar manner since 1998 without disapprdvain Congress is perssiae evidence that
the methodology is not contraty congressional intentSee Universal Health Serviges
770 F. Supp. at 71But see Southeast Alabama Medical Centf2 F.3d at 920

(including postage costs as a “wage-relatedst is not reasonable even though it was

consistent with past practice).
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Plaintiffs suggest that because the 8ty chose to alter her methodology in FY
2008, it is some sort of concession that théerazalculations were gorrect. However,
it is well established that an agency mapate from prior policyprovided the departure
is explicitly and rationally explainedAtchison, Topeka & Santa Fe Railway Co. v.
Wichita Board of Trade412 U.S. 800, 808 (1973) (plurglibpinion). As the Supreme
Court explained it€hevron
An initial agency interpretation is not instantly carved in stone. On the
contrary, the agency, to engageimfiormed rulemaking, must consider
varying interpretations and the wisdom of its policy on a continuing basis.
Moreover, the fact that the agency has adopted different definitions in
different contexts adds force to thegument that the definition itself is
flexible, particularly since Congre$sms never indicated any disapproval
of a flexible reading of the statute.
Chevron 467 U.S. at 863-646ee Smiley v. Citibank (South Dakota) N9A7 U.S. 735,
742 (“. . . [the] whole point ofChevronis to leave the disetion provided by the
ambiguities of a statute with the implementing agencgeg also Motor Vehicle Mfrs.
Assn. of United State#nc. v. State Farm463 U.S. 29, 42 (1983) (“[T]here is no more
reason to presume that changing circumstameggire the rescissn of prior action,
instead of a revision in oeven the extension of cunte regulation”). Given the
Secretary’s interpretation of the relevant stigtreasonable, she is entitled to deference
because it is based on a permissdaastruction of the statute text.
b. The Secretary Violated the APA’s Procedural Requirements With
Respect to the FY 2007 Rulemaking BuNot With Respect to FY 2008
Rulemaking
Courts reviewing agency actions und@et).S.C. 8 706 must “hold unlawful and

set aside agency action, findings, and conclusions” that are “arbitrary, capricious, an

abuse of discretion, or otherwise not in ademce with law.” 5 U.S.C. § 706(2)(A). In
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assessing agency action against this standiaedCourt need notrd that the agency’s
decision is “the only reasonable one, or evet this the result [the Court] would have
reached had the question arisen in the first instance in judicial proceedingsPaper
Inst., Inc. v. Am. Elec. Power Serv. Co61 U.S. 402, 422 (1983). The Court is also
not entitled to substitute ifsdgment for that of the agend@itizens to Preserve Overton
Park, Inc. v. Volpe401 U.S. 402, 416 (1971). Wherviening the record, the Court
considers “whether the agency has considethe relevant factors and articulated a
rational connection between the facts found and the choice ndfde V. FAA,370 F.3d
1174, 1180 (D.C.Cir.2004)see also Motor Vehicle Mfrs. Ass'd63 U.S. at 43.
Therefore, if the “agency’s reasons and polktoices . . . conform to certain minimal
standards of rationality . . the rule is reasonable and must be uph&dall Refiner
Lead Phase-Down Task Force v. EP®5 F.2d 506, 521 (D.C. Cit983). Or in other
words, an agency’s rule will be found arbiy and capricious “if the agency has relied
on factors which Congress has not intended @awsider, entirely failed to consider an
important aspect of the problem, offered aplanation for its decisn that runs counter
to the evidence before the agency, or is so implausible that it could not be ascribed to
difference in view of the product of agency expertidddtor Vehicle Mfrs. Ass’n463
U.S. at 43.

i. The Secretary Gave Adequate Notice of Data Used in Both
2007 and 2008

The court does not find the Secretarg@tice of data used in FY 2007 and FY
2008 to be arbitrary and capricious. The ARQuires an agency engaged in informal
rulemaking to publish a noticef proposed rule-making ithe Federal Register that

includes the terms or substance of the propostlin order to allow members of the
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public to “communicate information, concerm@sd criticisms to th agency during the
rule-making process.Conn. Light and Power Co. v. NRE73 F.2d 525, 530 (D.C. Cir.
1982). The statute itself provides that areraty must include “either the terms of
substance of the proposed rule or a desorpof the subjects and issues involved.” 5
U.S.C. § 553(b)(3). If the notice falils to gitiee public adequate information on which to
base their comments, the interested partidisbe unable to participate meaningfully in
this vital exchange between the agency taedpublic. “To allow an agency to play hunt
the peanut with technical information, mdi or disguising the information that it
employs, is to condone a practice in which &igency treats what should be a genuine
interchange as mere bureaucratic sp&@thn. Light and Power Co673 F.2d at 530.

Under APA notice and comment requirengrifalmong the information that
must be revealed for public evaluation #re technical studies and data upon which the
agency relies [in its rulemaking]American Radio Relay League v. F(324 F.3d 227,
236 (D.C. Cir. 2008) (citin@hamber of Commerce v. SE3 F.3d 890, 899 (D.C. Cir.
2006)). The purpose of enforcing the APAstice and comment requirements ensures
that an agency does not failreveal portions of ttechnical basis for a proposed rule in
time to allow for meaningful commentary #$loat a genuine interchange occurs . . .”
American Radio Relay Leagus24 F.3d at 236-37.

Here, the FY 2007 Proposed Rule indicateat CMS had “inclde[d] the effects
of the [the rural floor] in [its] calculatioof the proposed wage update budget neutrality
factor.” 71 Fed. Reg. at 24149. dtlfactor was calculated lsing data from prior years
to simulate payments and compare aggeegatyments using the following year. The

agency also noted that thigs the “same methodology” thaas used in prior years. The
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Court agrees with the Secretary thatstidescription satisfies the APA’s notice
requirement because it adegiytexplains the nature of the calculations. In fact,
plaintiffs were able to inquire further abatlie calculations which are the basis of this
complaint because CMS provided notice of howbtain the data used in the Proposed
Rule. 71 Red. Reg. at 24137-39 (describingilable data and procedure for obtaining
data sets).

Plaintiffs rely heavily onAmerican Radio Relay League v. FC&24 F.3d 227
(D.C. Cir. 2008). InPAmerican Radio Relay Leaguthe D.C. Circuit held that the FCC
violated the APA’s notice requirements becaitseedacted portions of five scientific
studies consisting of empirical data, amich the FCC relied on its proposed rules
regulating radio frequenciekl. at 236-37. The court heldahby failing to disclose the
redacted portions of the studies, the agemay in essence, “cherpick[ing]” studies on
which it had chose to rely in part. The doconcluded that the plaintiffs had met their
burden “to demonstrate prejudice by shogvithat it has something useful to say
regarding the unredacted studies that maywaitdo mount a crediblehallenge if given
the opportunity to commentld. at 237-38 (citation omitted). Of particular importance,
the court found that some of thedacted portions of the stedidealt directly with “new
information” that appeared to contain information in tension with the agency’s
conclusions.” Id. at 238. Specifically, the redact portions of the studies had the
potential of revealing “the liftations of [the agency’s] owdata and that its conclusions
may reveal methodology or illuminate strerggind weaknesses ofrta@n data or the

study as a whole.'ld.
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Unlike American Radio Relay Leagudere is no allegation here that CMS failed
to disclose technical studies on which #gency was basing policy decisions. To the
contrary, the agency had been employing thethodology for years prior. Plaintiffs
contend that the Secretary’s failure to diselaata used to calculate the rural budget
adjustment left them “in the dark as how the Secretary performed the rural floor
adjustment calculations.” Mot. for Summ. at. 30. However, the Secretary disclosed
how interested parties could abt this data in the Federal Register. Therefore, the
plaintiff hospitals have failed to meet théurden “to demonstratgrejudice by showing
that [they] have something useful say” regarding the data relied upon by CMS,
unavailable to them, that maflow them to “mount a credid challenge” if given the
opportunity to comment.American Radio Relay Leagub24 F.3d at 237-38 (citing
Chamber of Commerce v. SE23 F.3d at 905).

Further, the plaintiff hospitals presea commonsense conundrum. While they
assert the Secretary failed give adequate information artthta to calculate the rural
floor adjustment, their own consultant walsle to calculate thfloor budget using the
Secretary’s data. According to the ptifs, their consultant identified what he
perceived to be a fault in CMS’s calculatsoand identified the potential flaw to the
agency. The plaintiffs’ actions in themselves presents evidence that the Secretary gave
adequate notice in both FY 2007 and FY 2008. @itse, the plaintiffavould have been
unable to comment in the first place.

ii. The Secretary Failed to Adequately Respond to Comments
submitted in FY 2007 Rulemaking Process

The purpose of the rulemaking procesddsensure that an agency examines

“relevant data and articulate[s] a satistegt explanation for its action including a
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rational connection between thectig found and the choice mad&fotor Vehicle Mfrs.
Ass’'n, 463 U.S. at 43. The duty to respondctamments on a proposed rule is based
within the agency'’s duties under the APAptmvide a statement of the basis and purpose
of rule itself. Alabama Power Co. v. Costlé36 F.2d 323, 384 (D.C. Cir. 1979) (“[T]he
duty to respond to significant comments firalstatutory basis in required notice and
comment procedures, for the ‘opportunityclamment is meaningss unless the agency
responds to significant pointsisad by the public.”) (quotindHome Box Office v. FCC
567 F.2d 9, 35-36 9D.C. Cir. 1977%ge also Independent U.S. Tanker Owners Comm. v.
Dole, 809 F.2d 847, 853 (D.C. Cir. 1987) (Secretastatement of basis and purpose
fails to give an adequate account of how tlegfitation] serves [the statute’s] objectives
and why alternative measures weegected in light of them.”)Rodway v. U.S. Dep't of
Agriculture, 514 F.2d 809, 817 (D.C. Cir. 1975) (APAsquired statement of basis and
purpose meant to require agencies topoesl in a reasoned manner to the comments
received, to explain how the agency resolved any significant problems raised by the
comments, and to show how that resolutemhthe agency to the ultimate rule”).

The Secretary claims that “there is ndication in the rulemaking record that any
public comments regarding [the rural floor’ adjustment were properly submitted.” As a
result of this assertion, the Secretary claiffifere were therafre no comments to
which the Secretary could have respondedhos issue in the FY 2007 Final Rule.”
Having already concluded that the Secretary improperly omitted the formal written
comment submitted by Mr. Giovanis, it is clear this argument lacks merit. The Secretary
received comments, pursuant to the agencgsunctions in the Fedal Register, on June

9, 2006, several days before the deadlirrectomments to be submitted pursuant to 71
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Fed. Reg. 23996. The Final Rule did rextknowledge Mr. Giovanis’ comment.
Therefore, while the Secretary did addrgkssntiffs’ formal comments in FY 2008, CMS
failed to address plaintiffs’ comments from 2007 in any way.

iii. The Secretary Adequately Responded to Comments submitted
in FY 2008 Rulemaking Process

In regard to the FY 2008 rulemaking presgplaintiffs contend that the Secretary
failed to adequately respond¢domments about the rural floor adjustment. However, “an
agency is free to change its mind smd as it supplies ‘a reasoned analysidlat'l
Cable & Telecomms. Ass’n v. FCB67 F.3d 659, 667 (D.C. Cir. 2009) (quotingtor
Vehicle Mfrs, 463 U.S. at 57). Explanation of aatiye in policy is not subject to a
heightened standard oéview by the CourtAnna Jaques Hospitab83 F.3d at 6. The
agency directly responded to the comments submitted regarding the rural floor
adjustment by directly changing the methodologyhefway the adjustrméis calculated.
The FY 2008 Proposed Rule describes £8Mproposed new methodology in Section
l11.G.4. 72 Fed. Reg. at 24787-88. Specificallye tigency noted that some ambiguity
exists regarding whether the rural floor adjusit should be applied to only hospitals to
which the adjustment did not apply or to all hospitéds.at 24787. The FY 2008
Proposed Rule then explains CMS’s assessthan “a uniform budgeteutrality factor .

. . applied to all hospitals’ wage indicesbuld be in compliance with the statutd. at
24788. As described by the Secretary indiess-motion for summary judgment:

CMS noted that this approach differedrfr that of previous years . . . but

because the wage index would ultimately be multiplied by the labor-

related share of the st@derdized amount to obtain final rates in any case,

the result would be substantially therea. . . . There would be a slight

difference in the distribution of the adjustment due to the fact that the

labor-related share for hospitals wittage indexes greater than 1.0 is
69.7%, a higher percentage than the 62Bbr-related share that currently
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applies to hospitals with wagmdexes lower than 1.0. Finally, CMS

explained that it would calculate the adjustment by comparing simulated

[PPS} payments using FY 2006 discpa data and FY 2008 wage indexes

without the rural floor to simulated paents “using the same data with a

rural floor.

Cross-Mot. for Summ. J. at 27 (paraphrgsi2 Fed. Reg. 24792). &ICourt finds this
description an adequate response to cenim concerning the revised rural floor
adjustment methodology.

As statedin Universal Health Servicesalthough a better method may exist by
which to reclassify hospitals — or, moreth@ point, a method may exist which does not
deny reclassification to [plaintiff] — the law reges only that the Secretary’s guideline be
reasonable as applied over thérerpopulation of hospitals.Universal Health Services
770 F.Supp at 718. Similar tniversal Health Servicesvhile methods exist that would
benefit plaintiffs, this alone does noinder the Secretarymiethodology unreasonable.
“The Court will not strike down this otherwise reasonable guideline because Iit,
unfortunately, disadvantages ogmvider of services.’ld.

c. Even Though the Secretary Failed to Adequately Respond to
Comments Submitted During FY 2007Rulemaking, This Failure is
Harmless Because the Error is Now Moot

While generally the proper remedy for the Court is to remand the case to the
Secretary for further proceedings consisteiith the Court’s opinion, in this case any
injury done by the Secretary’s failure tespend to FY 2007 comments is harmless. Even
though the Secretary failed toeapliately consider plaint comments during the FY
2007 rulemaking period, the plaintiffs’ challengs moot because the Secretary already

reversed the FY 2007 adjustment in the FY 2008l rule. In the FY 2008 Final Rule, a

one-time adjustment of 1.002214 reversed ffeckof the FY 2007 adjustment. 72 Fed.
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Reg. at 47241 (indicating that tbae-time adjustment “removed the effect of the budget
neutrality adjustment applied in FY 2007 ttee standardized amount for application of
the rural floor”). Since thiglement of relief for any procadal error from FY 2007 has
already been corrected by the agency, the ftifiginclaim with respect to this relief is
now moot. See McBryde v. Committee tovikev Circuit Council Conduct64 F.3d 52,
55 (D.C. Cir. 2001) (“[I]f events outrun the coowersy such that the court can grant no
meaningful relief, the case must be dssed as moot”). “This requirement applies
independently to each form of relief sought and ‘subsists through all stages of federal
judicial proceedings.”1d. (citing Lewis v. Continental Bank Carp494 U.S. 472, 477
(1990).

This Circuit has made clear that settinglasa final rule is not required when the
error found by the court is a procedural violati®ee Penobscot Indiadation v. U.S.
Department of Housing & Urban DegVs39 F. Supp. 2d 40, 54 (D.D.C. 2008) (citing
Advocates for Highway & Auto Safety v. FMC829 F.3d 1136, 1151 (D.C. Cir. 2005)).
While “unsupported agency agti normally warrants vacatuil. Pub. Telecomm. Ass'n
v. FCC, 123 F.3d 693, 693 (D.C.Cir.1997), the dois not withoutdiscretion. ‘The
decision whether to vacate depends on the@gemness of the order’s deficiency . . . and
the disruptive consequences of an interim change that may itself be chaAgedcates
for Highway and Auto Safet#29 F.3d at 1151 (citingllied-Signal, Inc. v. U.S. Nuclear
Regulatory Comm’n 988 F.2d 146, 150-51 (D.C. Cir.1993) (internal quotations
omitted)).

Thus, even if plaintiffs @& correct that th&Y 2007 calculation failed to comply

with the statutory provision, ¢halleged flaw wageversed in FY 2008nd has no further
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impact on PPS rates. Plaintiffs’ argumenattlhis one-time adjustment is insufficient
goes back to their assertion that the S&ey’s interpretation of the rural floor

adjustment in prior years was unreasonaklbijch the Court has already held was
permissible.

V. Conclusion
Accordingly, for the reasons statede tBourt GRANTS in part and DENIES in

part defendant's motion to strike. Additially, for the reasons stated, the Court
GRANTS the defendant's cross-motionr feummary judgment. Accordingly, the

plaintiffs’ motion for summary judgment BENIED. An appropriate Order accompanies

this Memorandum Opinion.

/s/ Royce C. Lamberth December 21, 2009
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