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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
HARRY BEER et al,
Plaintiffs,
V. 08ev-1807 RCL)
ISLAMIC REPUBLIC OF IRAN,et al,

Defendants.
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MEMORANDUM OPINION

INTRODUCTION

This actionarises from the June 11, 2003 suicide bombing of a bus in Jerusalem by
members of the terrorist organization Hamarhe attack killedL7 people, including Alan Beer,
a United States citizen living in Israel at the tinkdaintiffs, who are Mr. Beer’'s mother and
siblings, previously brought suit against defendants Islamic Republicof‘lran”) and the
Iranian Ministry of Information and Security (“MOIS”) pursuant to the farfiséate-sponsored
terrorism” exception tethe Foreign Sovereign Immunities Act (“FSI)AWhichat the timewvas
codified at 28 U.S.C. § 1605(a)(7). In that action, this Court found that defendants—who
provided regular support to Hamas and encouraged the tactic of suicide bomigrejegally
respasiblefor theattack that killed Mr. Begand awardeglaintiffs $13 millionin
compensatory damageBeer v. Islamic Republic of Ira®74 F. Supp. 2d 1, 12-14 (D.D.C.
2008) (‘Beer I). The Court denied plaintiffs’ request for punitive damages, however, holding

thatsuch an award wasavailable under either § 1605(a)(7) or Pub. L. 104-208, § 589, 110

! Throughout this opinion, references to “Hamas” refer to “Harakitiajawama alslamiyya, the jihadist
Palestinian militia” that is generally known by that narBésso v. Islamic Republic of Ira#48 F. Supp. 2d 76, 79
(D.D.C. 2006).
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(1996), 110 Stat. 3009-1, 3007-172 (codified at 28 U.S.C. § 1605 note) (the “Flatow
Amendment”). Beer | 574 F. Supp. 2d at 14.

Prior to final judgmenin Beer |, Congress passed the National Defense Authorization
Act for Fiscal Year 2008 (“NDAA”"), whichreplaced § 1605(a)(7) withh new statesponsored
terrorism exception. Pub. L. No. 110-181, § 1083, 122 Stat. 3, 338-44 (2008). This exception,
codified at28 U.S.C. 8§ 1605A, “creat[es] a federal right of action against foreign states, for
which punitive damages may be awardebh’re Islamic Republic of Iran Terrorism Litigs59
F. Supp. 2d 31, 40 (D.D.C. 2009) (citiBgmon v. Republic of Ira%29 F.3d 1187, 1190 (D.C.
Cir. 2008)(“In re Terrorism Litig”). TheNDAA also permitplaintiffs to seek retroactive
application of 8 1605An certainlimited circumstancesld. at 62—63. Plaintiffs herethe same
plaintiffs asin Beer —seekto invoke the additinalremedies providey the new state
sponsored terrorism exception throughriteoactive proceduresutlined inthe Act For the
reasons set forth below, the Court finds that plaintiffs have sufficiently istadbltheir right to
relief under § 160A.
Il. PROCEDURAL HISTORY

A. Beer |

Plaintiffs filed their original action against defendgmtssuant to § 1605(a)(7) in early
2006. Beer | 574 F. Supp. 2d at 5At that time,8 1605(a)(7) did not provide an independent
cause of action, but rathactel “as a ‘pasghrough’ to substantive causes of action . . . that may
exist in federal, state or international lawd. at 10 (citingDammarell v. Islamic Republic of
Iran, No. 01 Civ. 2224, 2005 U.S. Dist. LEXIS 5343, at *8-10 (D.D.C. Mar. 29, 2005)).
Plaintiffs” Complaint inBeer Ithus set forth state law claims for wrongful death, conscious pain

and suffering, and intentional infliction of emotional distrelsk.at 11-12.



TheBeer ICourt held an evidentiary hearing concerning plaintiffs’ claims on January 31,
2008. Id. at 5-6. At that hearing, the Court heard testimony from plaintiffs and ofieeses
receivedvarious supporting documents, and admitted into evidence the taped deposition of Dr.
PatrickClawson id. at 6-8,an expert on Iraniaaffairs and international terroriswhom this
Court has frequently heard testify concerning Iranian involvement in gtatesared terrorism.
Seee.g, Rimkus v. Islamic Republic of Iran __ F. Supp.2d __, _, No. 08 Civ. 1615, 2010
U.S. Dist. LEXIS 120991, at *5 (D.D.C. Nov. 16, 2010) (describing Dr. Clawson as “an expert
on Iranian support for terrorismyalore v. Islamic Republic of Irair00 F. Supp. 2d 52, 62
(D.D.C. 2010) (noting that Dr. Clawson is “a widely-renowned expert on Iraniarsaffa
Following this hearing, the Court made numerous findings of fact concerning theagttes
parties and the events surrounding the 2003 suicide bomi8eg. generally Beer 574 F.
Supp. 2d at 6-8.

Based on its findings of fact, the CourtBeerl found that “Iran has continuously
provided material support in the form ofter alia, funding, training, and safe haven to Hamas .
. . S0 that it may undertake terrorist attacks like the one in this actnat 11. On the basis of
all the evidene, the Courtilsofoundthat a civil conspiracy existed “between Hamas and
defendants Iran and MOISId. Applying Ohio and Virginia law-where the decedent and
plaintiffs were domiciled—the Court themeldthat Iran and MOISvereliable for the intentioal
torts ofwrongful death, infliction of conscious pain and suffering, and intentional infliction of
emotional distressld. at 11-12. In determining damagédse Court awarded Mr. Beer’s estate
$500,000, his mother, Anna Beer, $5 million, and eaclisadiblings—Harry Beer, Estelle

Carroll, and Phyllis Maiset-$2.5 million. Id. at 13—14. The Court denied plaintiffs’ request for



punitive damages, however, noting that “punitive damages wereaitdlde against foreign
state underthenapplicable law Id. at 142

B. This Action

Plaintiffs filed this actiondss than two months after the entry of final judgmeBtder 1
Complaint, Oct. 17, 2008 [3]in their Complaint, plaintiffs set forth federal claims under 8
1605Aand federal common law, as las the same claims for wrongful death, infliction of
conscious pain and suffering, and intentional infliction of emotional distress unddagstabat
theyallegedin Beer I See idat {1 1833. In support of these claims, plaintiffs allege that
defendants “routinely, knowingly and by explicit or implied agreement withddgmovided
material support and substantial assistance to it and its cadre of suicide Hbmbatg 14, and
that plaintiffs’ “injuries . . . stemmed proximately from willfahd deliberate acts carried out
with material support and substantial assistance from” Iran and MOI&t  16. Plaintiffs
seek compensatory and punitive damadeésat 8.

Plaintiffs serve copies of the relevant papensd necessary translatidmgdiplomatic
channelghrough the U.S. Department of State, as required by 28 U.S.C. § 1608(a)(4). Based on
the diplomatic note submitted pursuant to that subsedtiereffective datef servicein this
casewas June 9, 2010. Return of Service/Affidavit 6, Aug. 20, 2010 [1B¢ statesponsored
terrorism exception requires that defendants “serve an answer or other iresptaesling . . .
within sixty days after service has been made under this section.” 28 U.S.C. § 1608)

neither defendantas ever appeared in this actmmotherwise responded, and so the Clerk of the

2 As noted above, final judgment Beer Iwas rendered after the passage of the NDAA, and thus plaintiffs
were eligible at that time to obtain retroactive application of § 1605A. HenvtheBeer Iplaintiffs never moved
for such retroactive application, esntemplated by the procedures provided by the Act. NDAA § 1083(c)(2)
(stating that a prior “action, or any judgment in [such an] action shathation made by plaintiffs . . . be given
effect as if the action haatiginally been filed under section 158"). The Court inBeer Ithus retained jurisdiction
and proceeedunder the former § 1605(d)( See Simarb29 F.3d at 1191 (“[Clourts retained jurisdiction over
cases pending pursuant to former § 1605(a)(7) when the Congress enabibA#g).



Court entered default on their behalf in early November. Clerk’s Entry otibdiov. 2, 2010
[23]. Plaintiffs subsequently moved this Court for entrgefiault judgmenandrequested that
the Court to take judicial notice of the proceedingBeer | Motion for Default Judgment, Nov.
13, 2010 [25]. Based on that motion, the recorith@se proceedings, and facts available for
judicial notice, the Court makes the following findings of fact and conclusions of law
1. FINDINGS OF FACT

Though the defendants have not appeared in this action, the FSIA does no meurtit
to enter default judgment unless it determines that plaintiffs have “establisag[ctidm or
right to relief by evidence that is satisfactory to the court.” 28 U.S.C. § 1608(e)stdthiory
requisite imposes a duty upon a court in FSIA actions to not simply acoapipéamt’s
unsupported allegations, but obligates it to “inquire further before entering grdgagainst
parties in default.”’Rimkus ___ F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 120991, at *13-14.
To assist the Court in satisfying gbligation here, plaintiffs ask the Court to take judicial notice
of the evidence presentanl tind findings made by, the CourtBeer L See Valorg700 F.
Supp. 2d at 59 (holding that FSIA courts may “take judicial notice of related proceeditg
records in cases before the same court”).

A. Judicial Notice of Prior Related FSIA Proceedings

Judicial notice of prior findings of fact in related proceedings is a diffissitd. On the
one hand, by drawing upon its prior opinion, the Court can be sure that the facts it is fiading ar
“capable of accurate and ready determination by resort to sources whose accuraiclyecann
reasonably questioned,” Fed. R. Evid. 201(b)(2), as the accuracy of a published judicial opinion
is generallyindisputable At the same time, “judicial findings are probabilistic determinations

based upon a limited set of data points—the evidence before the Gloeytare not



indisputable facts,Rimkus __ F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 120991, at *45—
requiredfor purposes of judicial noticéSeeFed. R. Evid. 201(b) (permitting judicial notice only
of facts “nd subject to reasonable dispute”).

In grappling with these difficulties, the Court recently observed that “gtetsty
obligation found in 8 1608(e) was not designed to impose the onerous burdenigdiieg key
facts in related cases arising out of the same terrorist attRikus __ F. Supp. 2d at _,
2010 U.S. Dist. LEXIS 120991 at *18 (citifgyewer v. Islamic Republic of Irag64 F. Supp.
2d 43, 54 (D.D.C. 2009)). Based on this understanding, the Court determined that the proper
method for noticing related proceedings in FSIA cases is one “that permits icosubsequent
related cases to rely upon the evidence presented in earlier litigation . . . witresditatiog the
formality of having that evidence reproducedd: (citing Murphy v. Islamic Republic of Iran
___F.Supp.2d _, __, No. 06 Civ. 596, 2010 U.S. Dist. LEXIS 101250, at *11 (D.D.C. Sep. 24,
2010)). Consistent with these principles, the Court here will take notice of the evidence
presented iBeerl, and will use that\vedence to reachs own independent findings of fact.

B. Relevant Findings of Fact

Plaintiffs’ suit arises out of a 2003 suicide bombing of a bus in Jerusaleensame
subject matter at the centerBder | On January 31, 2008, the Court held an evident
hearing in that case, at which time it heard testimony from plaintiffs and otherseisnesd
received extensive documentary evidenBeer | 574 F. Supp. 2d at 5—6. Based on judicial
notice of that evidence, the Court makes the following firglmfgfact:

Decedent

Documentary evidence establishes that Alan Beer was an American citineamlor

domiciled in the state of Ohidd. at 6. Throughout his life, Mr. Beer frequently traveled



between the U.S. and Israel, at one point residing in Israel for four consegedrs.ld. He last
left the United States for Israel in early 2003, nearly six months prior to do&.did. Mr.
Beer’s estate is represented in this action by its administraisrbrother Harry Beerld.

Parties

The plaintiffs in this action are all United States citizens and close relatives Bekhr.

Id. Specifically, plaintiff Anna Beer is the mother of the decedent, wid@dmaining
plaintiffs—Harry Beer, Phyllis Maisel and Estelle Carrelre allhis siblings. Id.

Defendant Iran “is a foreign state and has been designated a state sparsorisit
pursuant to section 69(j) of the Export Administration Act of 1979, 50 U.S.C. 8§ 2405(j),
continuously since January 19, 1984isv. Islamic Republic of Irg59 F. Supp. 2d 40, 47
(D.D.C. 2006)—well before the attack in 2003. Defendant MOIS is Iran’s secret padice a
intelligence organization. This Court has previously characteitizsda “division of the state of
Iran,” Valore, 700 F. Supp. 2d at 65, and adeone other districbart has found that “Iran
funnels much of its support to Hamas through MOIS@mpuzano v. Islamic Republic of lran
281 F. Supp. 2d 258, 262 (D.D.C. 2003).

The June 11, 2003 Suicide Bombing

In Beer | the Court received into evidence the taped deposition of Dr. Patrick Clawson, a
renowned expert on Iranian operations dredr involvement with international terrorisnsee
supraSection II.A. Dr. Clawson previously studied the attack, and testified to tbeviiod)
facts: “On Jum 11, 2003, a Hamas suicide bomber blew up Egged bus number Bdéx.’]

574 F. Supp. 2d at 6. According to reports from the U.S. Department of State, the explosion
killed 17 people, including two U.S. citizens (one being Mr. Beer), and wounded 99 others. U.S.

Dep't of StatePattems of Global Terrorism 2008pp. A, at 12 (2004). Dr. Clawson further



testified thatshortly afterthe attack, Hamas claimed responsibility for the suicide bombing,
stating that the operatiomas undertakeim retaliationfor Israel attempsto assassinate a senior
Hamas leaderBeer | 574 F. Supp. 2d at 6.

In addition to secondary reviews of the 2003 bombing, the Court also hearaigstim
from Pesach Dov Maisetla nephew of Mr. Beaerho wasliving in Israel and working folsrael
Emergency Medical Services the time.ld. at 7. Mr. Maiselrelayed a story told to him by one
of the doctors that responded to the scene of the attack. The doctor described a victimavho “w
conscious after the bombing but had extensive shrapnel wounds. . . . By the time the medics
brought him to the ambulances to be transported to the to the hospital, he waddlektt.”
Maisellater learned that the man described by the doctor was his uncle, Alandeer.

Iranian Support for Hamas and Involvement in the 2003 Bombing

The evidence presented to the CoutBeer lestablishes that “Hamas is an organization
supported by Iran.” 574 F. Supp. 2d at 6. Indeed, humerous courts in this district have
previously found that atrong connectioexistsbetween defendants and Ham&ge, e.g.

Belkin v. Islamic Republic of Ira®67 F. Supp. 2d 8, 14 n.4 (D.D.C. 2009) (“Hamas . . . is an
organization that has been supported over the years by the Islamic Republic ofriranlyp
through . . . MOS$.”); Bennett v. Islamic Republic of Ira604 F. Supp. 2d 152, 154 (D.D.C.

2009) (finding sufficient evidence to determine that “Iran and its MOIS providéetiala

support to Hamas in furtherance of its terrorist objectivégtschenbaum v. Islamic Republic of
Iran, 572 F. Supp. 2d 200, 206 (D.D.C. 2008) (“Hamas is an organization supported by Iran.”).
And according to the U.S. Department of State, “Hamas receives some fundapona/eand
training from Iran,” U.S. Dep’t of Stat€ountry Reports on Terrorism 2008hp. 6 (2010)—=a

finding that is consistent with the State Departmespisionat the time of the attackSee



Patterns of Global Terrorism 20Q08upraat app. B, at 120 (noting that Hamas “[r]eceives some
funding from Iran”).

In addition, Dr. Clawsomlsotestified about defendants’ support for, and involvement
with, Hamas.Beer | 574 F. Supp. 2d at 7. He explained that, duttiegrelevanperiod, “Iran
maintained a higiprofile role in encouraging anksraeli activity while providing ldmas and
other terrorist organizations with funding, safe haven, training, and weagdnst’7 see also
Belkin 667 F. Supp. 2d at 14 n.4 (“Iran fully knew of the purposes and objectives of Hamas and
approved of them.”). He also related a particular inciddr@re“lran hosted a conference in
August 2003 on the Palestiniamifadah at which an Iranian official suggested that the
continued success of the Palestinian resistance depended on suicide opeB&ens 374 F.
Supp. 2d at 7. Based on this evidence, the Court determines that Iran and MOIS routinely
provided support in various forms for Hamas and encouraged the practice of suicide bombing,
and that these activities directly led to the June 11, 2003 attack that killed Alan Beer.

V. CONCLUSIONS OF LAW

Based on the above findings of fact, the Court reaches the following conclusions of la

A. Jurisdiction

Under the FSIA, “foreign states generally enjoy immunity from suit in tb8rts.”

Bettis v. Islamic Republic of Ira@15 F.3d 325, 329 (D.C. Cir. 2003). This broad protection is
provided both by withdrawing original jurisdiction over suits against foreignsstiae all state
and federal courts, and by limiting the circumstances in which a courth@aaya claim against a
foreign state 28 U.S.C. 88 1604 & 1605A(2). These general immunities, however, are not
unlimited, but ratheare subject taertain enumerategkceptions—including the statsponsored

terrorism exeption. Specifically, 8 1605A provides that a court reggrcise oginal



jurisdictionand hear a claim againsfaeign state onlynder limited circumstances. The
evidence establishes that $ke@ecessary circumstances are present in this case
1. Original Jurisdiction

Under the FSIA’s stateponsored terrorism exception, U.S. courts have jurisdiction over
suits brought against foreign states only where (1) “money damages are s@)dagainst a
foreign state” for (3) “personal injury or death” that (4) “was caused™ppan act of torture,
extrajudicial killing,aircraft sabotage, hostage taking, or the provision of material support or
resources . . . for such an act.” 28 U.S.C. 8§ 1605A(a)(1).

Here, each of these requirements is satisfied. First, plaintiffs seeknonky damages.
Complaint at 8. Second, defendant Iran is undeniably a foreign state. And with respect t
defendant MOIS, this issue is whether it constitutes “a political subdivision . . . orrazy age
instrumentality of a foreign stdtein which case it is treated as a foreign state una@geF8i1A.

28 U.S.C. § 1603(a). Under well-established precedent, this question turns on WM@iR€rs

an integral part of [Iran]’s political structuteTMR Energy Ltd. v. State Prop. Fund of Ukraine
411 F.3d 296, 300 (D.C. Cir. 2005) (internal quota omitted). The evidence in this case

shows that MOIS is a division of the state of Iran, and acts as an instrutgentlnneling

money and resources to Ham&ee supr&ection III.B. MOIS thus constitutes a foreign state
for these proceedingsSee Beer, 1574 F. Supp. 2d at 9 (“Defendant MOIS is treated as the state
of Iran itself.”). Third, the testimony and evidence establishes thatBeer died as a direct
result of the suicide bombing of Egged bus 14A, and that plaintiffs—his mothsitdinds—
suffered greatly as a resulbee supr&ection 111.B;see alsdBeer | 574 F. Supp. 2d at 7-8
(cataloguing injuries suffered by plaintiffs as resul2003 attack). Fourth, the evidence

presented to the Court Beer I[demonstratesat Iranthrough MOIS, provided regular support

10



to Hamas, and encouraged the use of suicide bombers by the §eripupr&ection I11.B.
This evidence is sufficient to meet the FSIA’s requirement that there be “sorneaklas
connection between the act . . . and the damages which the plaintiff has sufféakule 700 F.
Supp. 2d at 66 (internal quotations omitted). Finally, the testimony of Dr. Clawsoesbaltir
by the findings of the U.S. Department of State, establishes that defendantdyqurovided
financial and other assistance to Hamasnstituting material support under th81A. The
Court may therefore exercise jurisdiction over this action.
2. Waiver of Sovereign Immunity

Though the Court magxercise jurisdiction over this suit, it may fin&ar the claim
against defendants unless they have been found to have waived sovereign immunitylAThe FS
provides that such immunity may be waived by operation of statute. This occurgWHine
foreign state was designated as a state sponsararigen at the tim¢of] the act . . . or was so
designated as a result of such act, and . . . either remains so designatecewlaemftis filed
under this section or was so designated within the 6-month period before the cldedsuisder
this section,(2) the claimant or the victim was, at the time of the act . . . a national of the United
States [or] a member of the armed forces [or] otherwise an employee of thei@eneof the
United States . . . acting within the scope of the employee’s employrardt(3) “in a case in
which the act occurred in the foreign state against which the claim habrioeght, the
claimant has afforded the foreign state a reasonable opportunity to ath#rataim.” 28
U.S.C. § 1605A(a)(2)(i)i).

The facts in th8 case establishveaiver of defendants’ sovereign immunity. First, Iran
has been designated a stap@nsor oferroism since January 19, 1984, and was so designated

at the time of the suicide bombing in 2008ee supr&ection I1l.B. Second, documainy

11



evidence shows that the victiwAlan Beer—was a U.S. citizen at the time of his death, and that
each and everplaintiff is also a U.S. citizen. Finally, the suicide bombing occurred in Israel,
not Iran, and thus the FSIA’s provision of an opportunity for Iran to arbitrate the dispute i
inapplicable. For these reasons, plaintiffs’ claims may proceed, and the Gyuenmder a
decision as to defendants’ liability for the 2003 bombing.

B. Retroactive Application of 8 1605A to this Case

In creating thanew statesponsored terrorism exception, Congress provided in the NDAA
that the provision could be retroactively applied@ntain situations In particular, “a plaintiff in
a case pending under former 8§ 1605(a)(7) may move the Court to have thedataskeas if
brought under 8 1605A, or a plaintiff may bring a separate action under § 1605A within a
specified range following final judgment in the earlier related proceediRopikus _ F.
Supp. 2d at __, 2010 U.S. Dist. LEXIS at *4Blaintiffs followed this latter approach, filing this
action less than two months after final judgment in their original proceeding 8I1@&&5(a)(7).
Compare Beer, 1574 F. Supp. 2d at 14 (entering final judgment on August 26, 200Q8),
Complaint at 1 (initiatingtis action on October 17, 2008). This suit thus qualifies for
retroactive application of § 1605A.

C. Causes of Action

In the Complaint, plaintiffs alleggeveral causes of actiofirst, the Complaint sets forth

two Counts for “Personal Injuries CaudsdExtrajudicial Killings” under federal law.

® Plaintiff served the Complaint on defendants through diplomatic channelsmerf) 2010, as authorized
under the FSIA. 28 U.S.C. § 1608(a)(4). Return of Service/Affidauig. 20, 2010 [19]. The Court thus has
personal jurisdiction over the defendanBee Stern v. Islamic Republic of Ir&71 F. Supp. 2d 286, 296 (D.D.C.
2003) (Lamberth, J.) (holding that personal jurisdiction exists oweimmune foreign state where service is
effected under §1608).

* Though brought as a related actiorBeer lunder § 1605A, the Court pauses to note that, because the
bombing occurred in 2003, plaintiffs could also have brought a completely tiew ander the new exception,
without the need to resort to retroactive application of the 8ee28 U.S.C. § 1605A(l§2) (setting forth statute of
limitations extending to “10 years after the date on which the cause af actise”).

12



Complaint Counts I-Il. Second, plaintiffs alletipeecauses of action under both Ohio and

Virginia state law.See id at Counts Il (statingclaims for wrongful death, survivorship and

intentional inflidion of emotional distress). The Court discusses each of these groups in turn.
1. Federal Causes of Action

Plaintiffs set forth two nearly identical causes of action under federdblagxtrajudicial
killings. To support these claims, plaintiffs akketihat “Defendants [provided] material support
in the attack and extrajudicial killings mentioned above, thereby causing dengorneto
Plaintiffs.” Complaint at 11 19, 23. In Count I, plaintiffs assert that “[ajnbitessm provisions
codified at 28 U.S.C. § 1605A establish causes of action” for extrajudicial kitlingt, T 19,
while in Count Il plaintiffs allege that “[flederal common law establishes causastioh” for
extrajudicial killing. Id. at § 23.

As this Court has often discussed, § 160&étions arise solely from statutory rights,”
and thus “are not in theory matters of federal common Iadutphy,  F. Supp. 2d at __, No.
06 Civ. 596, 2010 U.S. Dist. LEXIS 101254,*53 (D.D.C. Sep. 24, 2010). And the D.C.
Circuit Court of Appeals has long cautioned that “it is a mistake . . . to label actidasthe
FSIA . .. as ‘federal common law’ cases, for thestons are based statutoryrights.” Bettis
315 F.3d at 333. Thus, though court&8IA caseslook to sources such as state decisional
law, legal treatises, or the Restatements in order to find and apply wlggreerally considered
to bethe wellestablished standardgich serve as the bases for theories of recovery under 8
1605A,"Rimkus __ F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 120991 a(itB@rnal
guotations omitted)they mustalwaysbe mindful that reliance on general principles of tort law
“is not a license for judges to legislate from the bendteiserv. Islamic Republic of Irar659

F. Supp. 2d 20, 25 (D.D.C. 2009) (internal quotations omitted).
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Bearing these principles in mind, plaintiffs’ second claim for injuries resuitomy
extrajudicial killing, which is based on federal common law, cannot stand. iagiahmatter, it
is unclear whether pringies of federal common law, which recognize traditional torts such as
assault and battery, embrace the more narrow conception of extrajudiaigl &gdlframed by
plaintiffs in the Complaint. Moreover, for their pataintiffs make no attempotidentify any
such principles—either in the Complaint or in their motion for default judgmfemd.even
assuming that federal common law did recognize such a cause of action, relilnissaurce
of law—where plaintiffs set forth an identical cause of actiasdal on the statutory cause of
action—is improper, duplicative and unnecessafje Court will thus look to plaintiffs’ claims
as set forth in Count I, whiclrebased on the cause of action provided by § 1605A.

As to plaintiffs’ clains for injuries resting from extrajudicial killing, as set forth in
Count I,plaintiffs merely alleg¢hat “[a]s a proximate and foreseeable consequence of
Defendants’ material support and substantial assistance in the attackrapaiexal killing
described above, Plaintiffs . . . have suffered.” Complaint at § 21. This Court has previously
observed, however, that to support a cause of action under § 1605A, plaintiffs must “prove a
theory of liability under which defendants cause[d] the requisite injury ondefsiurphy,
F. Supp. 2d at __, 2010 U.S. Dist. LEXIS at *4B.satisfying this obligation, “the elements of
‘causation’ and ‘injury’ require more than simply alleging that an acised harm,Rimkus
F. Supp. 2d at __, 2010 U.S. Dist. LEXIS at *28sfaintiffs have done here. Rather, plaintiffs
in FSIA actiongnust “articulate the justification for [their] recovery, generally throtighlens
of civil tort liability.” Id.

The need fosuchtheories of recovery are driven by the fundamental requirethanthe

factsof a particular casmust fit together in a mann#ratjustifiesthe Court’s finding of

14



liability and adertransferring a right or benefit from one party to the other. For exampée, he

the facts establish, at their most basic le{@glthatdefendants supported Hamas and encouraged
suicide bombingg2) that Alan Beer was killed in a suicide bombing undertaken by a Hamas
operative, an@3) that Mr. Beer’s family membersplaintiffs here—suffered as a result of his

death. See supr&ecton 111.B. But these facts have gapthough defendants may have

supported Hamas, there is no evidence directly tying them to the June 2003 bombing; and though
plaintiffs may have suffered duetlze loss of Mr. Beer, there is no factsapport for any
assertiorthat defendants intended to cause such suffering. The purpose of requiring a theory of
recovery, then, is to fill these gaps and provideCourt with a legal basis for determining
responsibility. See Rimkys___ F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 120991 at *28

(holding that plaintiffs must not only “establish causation as a factual iaiter. . also

demonstrate the culpability and liability of the defendant as a matter of law”).

Performing this task, however, requires more thampts in FSIAs action alleging—in
aconclusory manner—that defendants’ actions caused their harm, as plainéffeakerdone.
Instead, plaintiffs musrticulategeneral principles of law in ord&y set forth a legal theory
capable of filling these @&, thus explainingowthe actions of defendants led to their injuries,
andwhythe defendants should be held liable for such harm. Here, plaintiffs have failed in this
regard. Though plaintiffs’ failure to do so hésenot fatalsee Rimkus _ F. Supp. 2d at _,

2010 U.S. Dist. LEXIS 120991 at *29 (“The fact that plaintiff does not expressly detfort
prototypical common law cause of action will therefore not defeat his clairelief.”), the
Court pauses to emphasize that plaintiffs in FSlAoastibrought pursuant to 8 1605A must
generallyallege and prove theories of recovery in order to establish a proper basigfor rel

2. State Law Causes of Action

15



In addition to their two federal claims, plaintiffs set forth three causastwin under
state law.SeeComplaint at Counts Ill-V. These claims include wrongful death under Ohio law
(Count Ill), a survival action under Ohio law (Count 1V), and claims for intentiofiadtion of
emotional distress under Ohio and Virginia law (Count V).inkfés’ approach adheres ESIA
parties’ practice under former 8 1605(a)(@sthat exception acted “as a ‘passough’ to
causes of action found in state tort laviti’re Terrorism Litig, 659 F. Supp. 2d at 46.

The current statsponsored terrorismxception, however, no longer acts merely as a
“jurisdiction conferring provision,Valore, 700 F. Supp. 2d at 57 (internal quotations omitted),
but instead provide&n independent federal cause of actiold” at 58. As this Court has
previously explaned, “the enactment of § 1083 of the 2008 NDAA altered the entire legal
context pertaining to litigation against state sponsors of terrorism becauselér/ing
substantive legal basis for such actions has been shifted from state lawdblé&dérin re
Terrorism Litig, 659 F. Supp. 2d at 85. By creating a substantive legal claim under the FSIA,
Congress sought to provide “a uniform federal standard designed to hold rogue nations
accountable for their promotion of terrorists actll” at 79;seealso Belkin 667 F. Supp. 2d at
21 (**By providing for a private right of action and by precisely enumeratingyfes of
damages recoverable, Congress has eliminated the inconsistencies thatlaeise cases when
they are decided under state law(duotingGates v. Syrian Arab Repuhl&80 F. Supp. 2d 53,
65—66 (D.D.C. 2008)).

Permitting FSIA plaintiffs to bring state law causes of action under § 1605A would
nullify Congress’ expressed purpose and largely undermine trehaege effected by the
enactment of the NDAA. Plaintiffs thus may not proceed with their statelEms in this

action. Howeverplaintiffs’ state law claims-while based on an improper source of law—do
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articulatethe theories of recovetgcking intheir federal cause of aoti. The Court will
thereforedraw upon plaintiffs’ allegations in support of these state law claimstraatthe
Complaintasseting forth threedistincttheories of recovery under the F3Aederal cause of
action—for wrongful death, survival and entional infliction of emotional distres§See Valorg
700 F. Supp. 2d at 60—61 n.2 (construing 8 1605A com@Hdedingstate law survival claim as
bringing “this survival claim under the FSié&eated cause of action”).

D. Liability

Underthe statesponsored terrorism exception to the FSAplaintiff can bring suit
against a foreign state for (1) “an act of torture, extrajudicial killingrafir sabotage, hostage
taking, or the provision of material support or resources for such an act” (Zh¢ne act was
committed, or the provision provided, by the foreign state or an official, employee nbioage
the foreign state if the act (3) “caused” (4) “personal injury or death” (5Wkach courts of the
United States may maintain jurisdiction undestsection for money damages.” 28 U.S.C. 88
1605A(a)(1) & (c). As discussed abogeg suprésection IV.C.1, the third and fourth elements
of this claim—causation and injury—require a plaintiff to “prove a theory of liability under
which defendants caegl] the requisite injury or deathValore, 700 F. Supp. 2d at 73 he
Court takes each of these elements in turn.

1. Act

Plaintiffs allege that defendants are liable under the FSIA’s prohibitiomssagath
extrajudicial killing and the provision ahaterial support for terrorist activitieSeeCompl. 1
18-21 (generally alleging that injuries were caused by “Defendants’iat@@pport and
substantial assistance” which resulted in “extrajudicial killings”).

a. Extrajudicial Killing
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The FSIA defnes extrajudicial killing by reference to Section 3 of the Torture Victim
Protection Act of 1991. 28 U.S.C. 8 1605A(h)(7). That Act defines an extrajudicial killing as
[(1)] a deliberated killing [(2)] not authorized by a previous
judgment pronounced by a regularly constituted court [(3)]

affording all judicial guarantees which are recognized as
indispensable by civilized peoples.
Torture Victim Protection Act of 1991 § 3(a), 28 U.S.C. § 1350 nbke evidence in this case
establishes that the bombing of Egged bus 14A was planned by members of $¢@nsapra
Section Il.B, and there has been no evidence that the attack was sanctioned bicihy jud
body—egitimate or otherwiseThe bombing itself thus constitutes an extrajudicial killing.

The evidene also demonstrates, however, that it was members of Hanwds
defendants—who undertook the bombing of the bus in Jerus&@emid Thus, for defendants
to be liable for an extrajudicial killing, it must be shown that the suicide bomberctiag as
their agentat the time of the attack.

Courts in FSIA cases look to general principles of tawefine the scope of the federal
cau® of action provided in 8 1605A. With respect to issuegehcy, the Restatement
provides “Agency is the fiduciary relanship which results from the manifestation of consent
by one person to another that the other shall act on his behalf and subject to his control.”
Restatement (Second) of Agency 8§ 1(1) (1958). Under this definition, a principal tg &qar
whom acion is to be taken.ld. at§ 1(2). And this Court hasimilarly articulatedhe scope of
agency in the FSIA context, holditigat perpetrators of a terrorist act were agents for a foreign
state when “acting at the behest and under the operationalltofhtitat state.Murphy, _ F.
Supp. 2d at __, 2010 U.S. Dist. LEXIS 101250 at *49.

The evidence available to the Court in this case does not establish that the suicigie bomb

that destroyed Egged bus 14A was acting at the behest and under the operational control of
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defendants. While there was, at the time of the attackstablishedonnection between Iran

and Hamasnone of the evidence establishsugh dink demonstrates that either defendant
played a role in planning, preparing or supportingsiiecific attaclat issuenere Instead,he
evidenceeven read in a light most favorable to plaintiffsiablishes merely thdefendants
provided financial support to Hamasd generally encouraged the practice of suicide bagab

it does not demonstrate that defendants controlled the actitims ldamas operativeSee
Restatement (Second) of Agency 8 14 (“A principal has the right to control the conthet of
agent.”). Nor does any allegation that Iran may have stood to benefit from the bus lyaimddtin
killed Mr. Beercreate an agency relationship between defendants and the b&ebead at §

14 cmt. c (“There are many relations in which one acts for the benefit of andticlrare to be
distinguished from agency by the fact that there is no control by the bengef)ci&inally, the
evidence herstands in stark contrast with that presented in suits against defendants Iran and
MOIS for their direct involvement in certaatherterrorist attacksyherethe evidence
demonstrated that defendants supported and assisted the perpietrab@ specifipourpose of
carrying out the attackSee, e.gRimkus __ F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 120991
at *22-24, *50 (relying on evidence that defendants recruited bombers, provided supplies and
shelter, and specifically approvattackto determine that perpetrators “acted at the behest and
direction of defendants . . . render[ing them] agents of defendants for FSIAylipbrposes”);
Valore, 700 F. Supp. 2d at 72 (finding that defendants “funded, technically assisted, and
operationally controlled” perpetrators of 1983 Beirut Marine barracks bormbdegermining

that they were “subject to liability”)In sum while Hamads undoubtedlyliable for the murder

of seventeen individualstacluding Alan Beer—defendants Iran and MOIS cannot be held

vicariously liable for thaextrajudicial killing.
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b. Provision of Material Support
Plaintiffs also allege that defendants may be held liable under the FStfefprovision

of materialsupport to Hamas during tiperiodsurrounding the attack on Egged bus 14A.
Complaint at 1 2e21. Section 1605A indicates that “material support or resouicdgfined
by reference to the U.S. criminal code, 28 U.S.C. § 1605A(h)(3), which states that such support

means any property, tangible or intangible, or service, including

currency or monetary instruments or financial securities, financial

services, lodging, training, expert advice or assistance, safehouses,

false documentation or identification, communicasieequipment,

facilities, weapons, lethal substances, explosives, personnel . . . and
transportation, except medicine or religious materials.

18 U.S.C. 8 2339A(b)(1)The evidence presentedBeer lestablishes that Hamasd the
Iranian state share a@hg and long-standing relationship in which Iran—through MOli&s—
regularly provided funding and support for Hamas operatroasmanner falling within the
scope of ‘material support or resourceSee supr&ection I11.B.

“[T]he routine provision ofihancial assistance to a terrorist group in support of its
terrorist activities constitutes providing material support and resourcagdmorist act within
the meaning™ of the statgponsored terrorism exceptiom re Terrorism Litig, 659 F. Supp2d
at 42 (quoting-latow v. Islamic Republic of Irar®99 F. Supp. 1, 19 (D.D.C. 1998)). And
where the practice of regularly financing a terrorist organization islissiath by sufficient
evidence, “a plaintiff need not establish that the material support or respuossded by a
foreign state for a terrorist act contributed directly to the act from whiatidie arises.™
Murphy,  F. Supp.2d at __, 2010 U.S. Dist. LEXIS 101250 (qudrnimg Terrorism Litig,
659 F. Supp. 2d at 42). Here, the evidence establishes that Iran promoted the use of suicide

bombers, and provided regular financial support for Hamas’ activities—whicldedksuch
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attacks. See supr&ection Ill.B. These facsupport a finding that defendants providedemal
support for the suicide bombingar extrajudicial killing—that led to the death of Alan Beer.
2. Actor

The Court has already determined that defendants Iran and MOIS are resgonsige
provision of material support which led to the tragic bombing of Egged bus 14A in June of 2003.
Specifically, the evidence establishes that Iran provided funds to MOIS) withen funneled
money to Hamas agents for use in their various terrorist operat@essupré&ection I11.B.
Defendants may be held liable for suctsaunder the statgponsored terrorism exception.

3. Theory of Recovery— Causation & Injury

As set forth above, plaintiffs in FSIA cases must set forth a legal theory thegt @aur
apply to the facts of the case in order to determine whether a fotatgnmay be held liable
under the federal cause of actiar§8 1605A. Here, plaintiffs have not stated any such theory
under Count I, which sets forth their federal claim; however, the Court will bone@ganeral
theories of tort liability that formhie bases of plaintifiotherwiseimproper state law claims.
Based on this construction of the Complaint, plaintiffs have articulated theovigsrggful
death, survival, and intentional infliction of emotional distress.

Wrongful Death

Actions for wrongéll death present a particular challenge under the newsgatesored
terrorism exception, which seeks to create uniform standards of liabildisbling general
principles of common law theories of liability and infusing them into a compreteefesieal
cause of actionSee In re Terrorism Litig659 F. Supp. 2d at 59 (noting that federal cause of
action “will ensure a greater degree of fairness to FSIA terrorismtiffiawhile furnishing a

level of consistency and uniformity”). Specifically, kel manytheories of liability in tor—
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such as assault, battery, and intentionfliction of emotional distress“[a]t common law no
civil action was maintainable . . . against a person for the wrongful death of an@kerlér v.
Psychiatric Inst. of Wash. D.(575 F.2d 922, 924 (D.C. Cir. 1978). Thus, rather than wrongful
death theories developing through judicial precedent, “the omission of the commors laeeha
corrected in every state by statutes colloquially known as ‘wrongful destl deestatement
(Secom) of Torts § 925 cmt. a (197%ee alsdHeinhold v. Bishop Motor Express, In660 F.
Supp. 382, 385 (N.D. Ind. 1987) (“[W]rongful death actions did not exist at common law, but are
purely creatures of statute(9iting Cunningham v. Watz, 303 F.2d 612 (7th Cir. 1962)As a
result of this historical phenomenon, the precise nature and scope of any wrongfuttieatis a
generally controlled by the applicable ststtatute, rather than common law principl&ze
Restatement (Second) Torts § 925 (noting that certain features of wrongful death actions
“depend[] upon the wording of the statute creating the right of action and its iraégurgt

In other FSIA suits, however, this Court has begun to articulate some genexal rule
corcerning actions for wrongful death under § 1605A. In particulaiimphy Courtdefined
“[a] wrongful-death action [ashne brought by a decedent’s heirs at law, [which] may be brought
through the estate of the decedent, ‘for economic losses whichfregula decedent’s
premature death.”” _ F. Supp.2dat__, 2010 U.S. Dist. LEXIS 101250 at *57 (quoting
Flatow, 999 F. Supp. at 27). Here, Harry Beer, the deceased’s brother, brings the claim of
wrongful death on behatff Alan Beer’s estateThus, lecause the Court determined above that
the routine provision of financial suppdidwing from defendants to Hamas ultimately caused,
inter alia, the 2003 bombing that led to Mr. Beer’s deédthindsthat a claim for wrogful death
has been established by sufficient evidence.

Survival
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Much like actions for wrongful death, survival actions were severely limitedeoy t
common law: “[A]t common law, tort claims do not survive a plaintiff's deathehson v.
W.H.H. Trice & C0,.466 F. Supp. 2d 187, 192 (D.D.C. 200689roka v. Beloffo3 F. Supp. 642,
644 (D.D.C. 1950) (noting that under common law, general rule of survival was that “no right of
action for an injury to the person . . . shall survivege alsd. Am. Jur. 2dAbatement, Survival
and Revival Bmmary8 51 (2010) (“At common law . . . nonsurvivable actions are those in
which the injury complained of is to the person.”). And as with wrongful death gaotioery
state has passed what is called a ‘survival statute,” which generally psaggnseposessed
both by and against decedents in response to dissatisfaction with the failuhgsobfigction
possessetb survive thedeathof a party See, e.gStone v. BrewsteB99 F.2d 554, 556 (D.C.
Cir. 1968) (“This broad survival statute was enacted for the purpose of abrogatingan par
least, the harsh rule of the common law on the subject of survival.”). As a result] genera
principles concerning survivability have not developed within the structure of the@omaw,
but rather may onlyddistilled from the variety of state statutes onlégal theory of survival.

Courts and commentators have, however, had an opportunity to discuss some general
rules concerning survival actiong\s an initial matter;[t]he trend in the courts is to aliate
common law concepts that formerestricted survival statutés order to provide broad rights
of survivability. Alan J. Jacobs, 1 Am. Jur. 2dhatement, Survival, and Revigb3 see also
id. at 8 52 (“The rule of the common law on survival . . . has been greatly modified by statute,
both by enlarging the number of causes that do survive and by restricting operétienubé in
those causes in which the common law is generally retained.”). Another oveggoahiciple,
recognized by district court in one FSIA actioms that survival statutegenerallypermit

plaintiffs torecover foronly injuries “suffered during the period between injury and death.”
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Elahi v. Islamic Republic of Irgri24 F. Supp. 2d 97, 112 (D.D.C. 200€pe also Seherbauch
v. Wright 1998 U.S. Dist. LEXIS 17810, at *15 (D. Vt. Sep. 9, 1998) (noting “general rule” that
recovery under survival statutes may be made only for “conscious pain and si)ffefing
Court is also aided by the Model Survival and Death Act, which provides that “a cagsierf a
does not abate by reason of the death of a person . . . [and] may be maintained by . . . the
persoml representative of a decedédt Am. Jur. 2dAbatement, Survival, and Revigb2, and
that“[d]Jamages recoverablan behalf of a decedent under [the Model Act] . . . are limited to
those that accrued to him or her before dealti.” On the basis of general principle@acerning
survivability, as well ashe Model Act, the Court holds that plaintifisting as representatives of
decedents FSIA actions set forth a proper theory of recovery under 8 16G84é&al cause of
action where they present suffici@videnceo establistthat the decedent suffered conscious
pain and suffering between the injury and his leata result of the defendants’ actions.

Applying this standardjerethe evidencéere establishabata proper survival clairhas
been set forthy Harry Beer on behalf of the deceased Alan Bé@cording to the testimony of
Mr. Beer’'s nephew Pesa&lov Maisel, a doctor responding to the scene of the 2003 bombing
statedthat Mr. Beer survived the initial bombing, and livesh-great pair—for a few hours
before dying in transit to the hospital. Based on this testimony, the CowrtliatdHarry Beer,
on behalf of thelecedent, has establishedght to recover for the pain and suffering that Alan
Beerexperiencea@s a result of th2003 bombing.

Intentional Infliction of Emotional Distress

FSIA Courts have, on numerous occasions since the enactnbatMiDAA, articulated
the generahature of the theory of recovery based on intentional infliction of emotionagsistr

explaining: “One who by extreme and outrageous conduct intentionally or regkdaaskes
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severe emotional distress to another lgextt to liability for such emotional distress, and if
bodily harm to the other results from it, for such bodily harieiser, 659 F. Supp. 2d at 26
(citing Restatement (Second) of Torts § 46(1)). The scope of this tisdomyted by two
gualifications: the plaintiff must be “a member of [the injured person’s] immediatidyf and
must be “present at the time.” Restatement (Second) of Torts 8§ 46(R)(a)—

Here, plaintiffs have provided sufficient evidence to support their theoriesatiomnal
infliction of emotional distress. As this Court foundBeer | “[d]efendants’ conduct, in
providing material support in a civil conspiracy with Hamas to conduct suicide bombings, is
extreme, outrageous and goes beyond all possible bounds of decency,” 574 F. Supp. 2d at 12,
and that conduct—which led to the death of Alan Besased plaintiffs to suffer “severe
emotional distress.Id. As to the two limitations on this theory, plaintiffs are all pdro.
Beer’s immediately family, anthe presence requirement is waivedhis casealue to the unique
nature of defendants’ conducdee Anderson v. Islamic Republic of lran _F. Supp.2d __,
2010 U.S. Dist. LEXIS 126457, at *45-46 (D.D.C. Dec. 1, 2010) (holding [fjetrorism is
unique . . . in both its extreme methods and aims . . . [and is] intended to cause thelbgykest
of emotional distress . . . [thua]plaintiff need not be present”) (internalatibns and quotations
omitted). Plaintiffgherefore may recovdor intentional inflicton of emotional distress.

4. Jurisdiction

The Court has already determined that it reggrcise jurisdiction over defendants, and
that plaintifis areonly seeking monetary compensati®®ee Supr&ectionlV.A. Plaintiffs have
therefore provided suffient evidence to support each element of the federal cause of action
under 8§ 1605A, and thus the Court had@$endants liable for the death of Alan Begiich

resulted fronthe tragic suicide bombing of Egged bus 14A in Jerusalem on June 11, 2003.
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V. DAMA GES

A. Compensatory Damages

In Beer Iplaintiffs sought—and received-compensatory damages fdaims that were
functionallyidentical to those set forthere See supr&ection Il.LA. Those damages included
$500,000 to Alan Beer’s estate, $5 million te mother for intentional infliction of emotional
distress, and $2.5 million to each of his three siblfogintentional infliction of emotional
distress.Beer | 13—-14. The Court denied plaintiffs’ request for punitive damages, however,
holding that such damages were unavailable under former 8§ 1605(d)(a&).14.

Here, plaintiffs have provided sufficient evidence to establish the liabflitgfendants
under the federal cause of action in 8§ 1605A on the basis of theories of wrongful death,, survival
and intentional infliction of emotional distresSee supr&ection IV.D. However, “[t]he law
recognizes that, in determining the amount of a damages award . . . there must be no double
recovery.” 16 Cobalt LLC v. Harrison Career Ins690 F. Supp. 2d 44, 50 (D.D.C. 2008).
Indeed, “it ‘goes without saying that the courts can and should preclude doubleydnoaa
individual.”” EEOC v. Waffle House, In&34 U.S. 279, 297 (2002) (quotitgeneral Tel. Co.
v. EEOC 446 U.S. 318, 333 (1980)). Thus this Court has previoughd that ira FSIAaction
brought by a plaintiff under 8§ 1605A—where that plaintiff had previously recovered
compensatory damages under former § 1605(a)(7)—he could only seek punitive dabeages.
Rimkus _ F.Supp.2d at __, 2010 U.S. Dist. LEXIS 120991 at *39 (“Properly recognizing that
the rule of double-recovery would prevent him from obtaining additional compensatory damage
... plaintiff here seeks only punitive damaggs.”

The fact that plaintiffs now assert a federalise of actio under § 1605A in this

action—rather than relyingipon state law claimsdoes not change this analysis. “It is well-
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settled that a plaintiff is not permitted to recover multiple awards for the same inaieh v.
United Planning Org.,ric., 655 F. Supp. 2d 107 (D.D.C. 2009) (collecting cases). And the fact
that plaintiffs assert ‘different’ causes of action does not change thtadathere is but one
injury at issue.Beer | 574 F. Supp. 2d at 13 (denying recovery for infliction of pain and
suffering becausplaintiffs “are entitled to an award for intentional infliction of emotional
distres$ and “any additional recovery . . . constitutes an impermissible double reco\s=g”);
alsoRestatement (Second) of Judgments § 24 cmt. af*@mumber of different legal theories
casting liability on an actor may apply to a given episode does not create enudtigactions
and hence multiple claims.”). Based on these principles, plaintiffs who obtained catopgns
damages from a suit brought pursuant to former § 1605(a)(7)—including those befooaithe C
in this case-may not obtain additional compensatory relief as a remedy to tbeafeduse of
action in 8 1605Avherethat subsequemsuit arises out of the same terrorist act.

B. Punitive Damages

The onlyremainingissue then, is plaintiffs’ request for $300 million in punitive
damages. “Punitive damages, only recently made available under the revised FSIA tarroris
exception, serve to punish and deter” actors from committing the acts for whycréhe
imposed.Valore, 700 F. Supp. 2d at 87 (citiig re Terrorism Litig, 659 F. Supp. 2d at 61). In
determining the propetamagesmount, the Court evaluates four factors: “(1) the character of
the defendants’ act, (2) the nature antent of the harm to the plaintiffs that the defendants
caused or intended to cause, (3) the need for deterrence, and (4) the wealth ahtketdadd

(citing Acosta v. Islamic Republic of IraB74 F. Supp. 2d 15, 30 (D.D.C. 2008)).

® As discussed above, the Court held that punitive damages werdlaipiavia plaintiffs in their previous
suit, which was brought pursuant to former § 1605(a)8e supr&ection II.A.
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Historically, in FSIA actions against the Iranian state, courts award a punitive damage
amountthatis based on Iran’s budget for terrorist activities, enhanced by an appropriate
multiplier. See Murphy v. Islamic Republic of Itan__ F. Supp. 2d at __, 2010 U.S. Dist.
LEXIS 101250 at *75 (noting that, in determination of punitive damages, “[tjwo numbers are at
issue . . . the amount of Iran’s annual expenditures on terrorist activities[] andltipdien’).

In general, this practice has led to awards of sevenadired million dollars, or moreSee, e.g.
Valore, 700 F. Supp. 2d at 89-90 (award $1 billion in punitive damadsiger, 659 F. Supp.
2d at 31 (awarding $300 million in punitive damages).

However, the Court must be mindful thiatust not imposedrossly e&cessive or
arbitrary punishments on a tortfeasoHunter v. D.C. 384 F. Supp. 2d 257, 261 (D.D.C. 2005)
(internal quotations omitted). To evaluate whether a particular punitive danvegyelsis
‘grossly excessive or arbitrary,” recent Supreme Court guidance on punitigeresiaas
increagngly focusedon the ratio between punitive damages and compensatory damages awarded
in a particular caseSee, e.gExxon Shipping Co. v. Bakés54 U.S. 471, 598 (2008) (finding
that punitiveto-compensatory damag ratioof 1:1 “is a fair upper limit in such maritime
cases”);State Farm Mut. Ins. Co. v. Campbé&B8 U.S. 408, 425 (2003) (“[F]Jew awards
exceeding a singldigit ratio between punitive and compensatory damages . . . will satisfy due
process.”). And courts in this district have given increased attenttbege ratiogss well. See,
e.g, Lopez v. Council on Am.-Islamic Relations Action Network, M. 10 Civ. 23, 2010 U.S.
Dist. LEXIS 104934, at *20-21 (D.D.C. Sep. 30, 20I0)pmas v. Nat'| Leddrof'| Assocs,

594 F. Supp. 2d 31, 33-34 (D.D.C. 20009).
Focusing on these ratios here, however, raises a particular problem. Sihgdifie

number of plaintiffs in this action is limited by the fact that this suit arises from the desath o
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single American citizenGiven the small number of plaintiffs involved, the Court awarded only
$13 million in compensatorgamages iBeer |

This limited award raises twdistinct, but related, issueBirst, the Court expresses
concern that an award of sevehnaindred million dollars in punitive damages would establish a
punitiveto-compensatory ratio of $25 or $30 to $1. Such a ratio is well beyond the Supreme
Court’s tentative upper-bound of a single-digit rat8iate Farm538 U.S. at 425 (2003ge
also Thomas594 F. Supp. 2d at 34 (noting that “single digit” ratios are more likely to comport
with guidance provided by Supreme Court). Andlevithe Court is well aware that acts of
terrorism arequalitatively differento more commororts, it is equallyaware that a ratio
approacing $30 mght be consideredxtreme under current lavlhis is particularly true given
that theState FarmCourt indicated that ratios approaching teigeel may be appropriate only
where “a particularly egregious act resultingpirly a small amount of economic damages,” and
emphasized that “[w]hen compensatory damages are substantial, then a |lesser cath reach
the outermost limit.” 538 U.S. at 425. Here, while $13 million in compensatory damages ma
be significantly éss than awards in other FSIA cases, that disparity is related almosiwetglu
to the small number of plaintifis this action.See Beer,1574 F. Supp. 2d at 13 (noting that
awards of $5 million to parents and $2.5 million to siblings—the awarda givthat case-
were consistent with “a general framework” in terrorist actions).

Second, the Court is also concerieat this ratio is wholly inconsistent with ratios
established in other FSIA actions that have come before the Court followiegatienehof §
1605A. Specifically,d datethis Court has rendered punitive damage judgments under 8 1605A
involving two different terrorist attacksthe 1983 bombing of the U.S. Marine barracks in

Beirut, Lebanon, and the 1996 bombing of Khobar Towers, a Uli&amnhousing facility in
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Dhahran Saudi Arabia. Prior to the horrific events of September 11th, 2001, the 1983 attack on

the U.S. Marine barracks wake most deadly statgponsored terrorist attack upon Americans”

in history. Murphy, _ F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 101250 at *1. The nature of

the attack indicated that Iran and MOIS sought “to inflict maximum devastatioreatid"d

Anderson____ F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 126457 at *50, andittienately

killed 241 Ameri@an servicemewhile wounding hundreds of otherdurphy,  F. Supp. 2d

at __, 2010 U.S. Dist. LEXIS 101250 at *Ih particularthe evidence presented in FSIA cases

relating to the 1983 bombing established that Iran and M@, alia, ordered the @rpetrators

of the attack to undertake ‘spectacular’ action against the U.S. presencenoigiravided the

group with specialized explosive materials, and trained the perpetratbreanner necessary to

maximize the devastation caused by those materdalderson  F. Supp. 2d at __, 2010 U.S.

Dist. LEXIS 126457 at *39-41. Over several cases, the Court has established a ratio of $3.44

applicable to this eventMurphy,  F. Supp. 2d at __, 2010 U.S. Dist. LEXIS 101250 at *81.
The Khobar Towers bombing, which occurred in 1996, destroyesi@dentiabuilding

that housed U.S. Air Force personnel in Saudi AraRiankus  F. Supp. 2d at __, 2010 U.S.

Dist. LEXIS 120991 at *1. The explosion, which at the time was the largestutbear

detonadion to have ever occurredeclipsing the force of the Beirut bomkkilled 19 Air Force

personnel, and injured scores of othdds. The evidenc@resentedn thesecases demonstrates

that the perpetrators of the attaeknembers of Hezbollah, a well-knowertorist organization-

had received material support from Iran and MOIS in planning and preparing fotattle at

Heiser v. Islamic Republic of Irad66 F. Supp. 2d 229, 253 (D.D.C. 2006). And in a recent

case, this Court explained that “[t{jhe bombinglef Khobar Towers complex was a deliberate

strike at U.S. personnel designed to inflict maximum damage and massive fdtaRire&kus
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__ F.Supp. 2dat_, 2010 U.S. Dist. LEXIS 120991 at *55F5é. Court in cases related to
this attack has appliearatio of $1.03.ld.

In light of these established ratios, a measure of $25 to 80 appear to be
inappropriate. Indeed, given that the relative involvement of defendants in thksvedtatess
than in either the 1983 barracks bombing or the 1996 attack on Khobar Towers, the proper ratio
here may well be less than either of these rat@smbinedwith the issueelating tothe general
excessiveness of the potential ratio in this caseexplored aboyéhese concerns raise serious
guestions about the proper measure of punitive damages in this case. However, in light of the
fact that plaintiffs have not had an opportunity to address these matters, the iCoesewe
judgment as to punitive damages at this time, and the parties will be given an opptotonef
these issues following the issuance of this opinion.
VI.  CONCLUSION

Suicide bombings are a horrific, and all too common, method of terror employed by
Hamas and other terrorigstganizations. The Court shares in plaintiffs’ grief over this triags
of Alan Beer, and admires their bravery in taking stefsying to prevent further malicious
attacks from occurring in the future. While the Court is all too awarattygiunitive damages
levied in this case will bring little comfort to Mr. Beer’s family, it takes solace in dipe fthat
suchmeasures may help prevent another family feoiffiering such a terrible loss, and it awaits
plaintiffs’ view as to the appropriate punitive measures here.

Signed by Royce C. Lamberth, Chief JudgeDaxcembe 9, 2010.
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