JACKSON df al v. INNOVATIVE SECURITIES SERVICES, LLC et al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARTHUR JACKSON et al.,
No. 1:09ev-00425BJR
Plaintiffs
ORDERDISMISSING CLASS ACTION
V. CLAIM AND DEFENDANT KENNY
JACKSONWITHOUT PREJUDICE
INNOVATIVE SERCURITIES SERVICES, LLC| AND GRANTING MOTION FOR
etal., DEFAULT JUDGMENTAGAINST
DEFENDANT JEFFERY JACKSON
Defendants.

I INTRODUCTION

Plaintiffs Arthur Jackson an@Villiam Conrad broughthis action against Bfendants
Innovative Securities Services, LLC, Jeffrey Jackson, and Kenny Jacksomgaliegdations of
the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 21seq, andthe District of Columbia|
Wage Payment and Collection Act (“WPCA”), D.C. Code 813P3. Specifically, Rintiffs
dlegethat Defendants have repeatedly faileghéy overtime and holiday wages to Innovativ
employeesThe following two motions are befotbe court (1) Plaintiffs’ Motion to Dismiss
Class Action and Dismiss Defendant Kenny Jackson (Dkt. No. 28) and (2) Pdavution for
Default iIdgment against &endant dffery Jackson(Dkt. No. 27.).Upon consideration of th

motiors, the record atis caseand the relevant case law, the court finds as folfows.

! Defendants Kenny and Jeffelgckson did not respond to tietiors.
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. BACKGROUND

Plaintiffs served theeomplaint on Jeffery Jackson and Innovatisecurities, LLCon
March 17, 2009(Dkt. No. 6).? Neither Defendantfiled anansweror other responsive @hding
so,on September 3, 2009]admtiffs requested that the Cledf the Courtente default against
Defendantspursuant to Fed. R. Civ. P. 55(dPkt. No. 5.). The Clerk entered efault on
September 102009. (Dkt. No. 8.). On September 11, 200%irRiffs movedfor a default
judgment against &endants(Dkt. No. 9.).

The ourt orderedhe Defendantdo file an opposition td”laintiffs’ motion for default

judgmenton or before October 29, 2009,daadvised thenthat failingto do so could result i

judgment in favor of Rintiffs. (Dkt. No. 13.).Thereafter, Defendantidkson filed a motion to

dismisswithin the specified deadlingDkt. No. 14.).Defendantnnovative Securities, howeve
did not respondo Haintiffs’ motion or otherwise respontb the litigation. The ®urt treaed
Jackson’s motioras an opposition tol&ntiffs’ motion for a default judgment. (Dkt. No. 18
On September 30, 201(Met court set aside the Clerk’s entry @fallt as to Jackson, denig
Plaintiffs’ motion for default jugmen against Jackson, and grantethiftiffs’ motion for
default judgment as to Innovative Securities.

Also on September 30, 2010, the court denied Jackson’s motion to dismiss, wh
court interpreted as a motion for summary judgm@it. No.19.). As such, consistent with th
Federal Rule of Civil Procedure 12(a)(4)(A), Jackson had fourteen days wtildh tw file his

answer or otherespnsive pleading. The record shows that Jackson failed to do so.

2 Defendant Kenny Jackson was never ser(@eeDkt. No. 28 at 2.)The remaining
references tbJacksohin this order, unless indicated otherwise, are to Defendarryeff
Jackson
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The matter was reassigned to this Distrdudge on April 3, 2012. (Dkt. No. 22.).
April 4, 2012, the court instructed the parties to file a joint status report ngtiftye court of theg
current status of the case. (DKko. 22.). On April 17, 2012 |&ntiffs notified the courthat they
were unable to contact Jackson, and requested that the court reconsider their motion for
judgmentagainst him(Dkt. No. 23). In addition, mail sent by the Clerk of the CotartJackson
in the intervening time has beeeturnedas undeliveable (Dkt. Nos. 24-26). On April 23,
2012, the court instructedi&ntiffsto file an updated default judgment motion. On May 7, 2(

Plaintiffs renewed their motion for default judgment against Jack@kt. No. 27.).Jacksofs

response to the motion was due on or before May 24, 2012. Haohd#ed a responsive

pleading.
In addition, on May 13, 2012, Plaintiffs filed the Motion to Dismiss Class Action
Dismiss Defendant Kenny Jackson. (Dkt. No. 28.). Plaintiffs originally broughtatttion as g

collective action pursuant to 29 U.S.C. 8216(b) and as a class action under Fed.H

N

defaul

12,

D

and
l

.Civ.P.

23(b)(3). GeeDkt. No. 1.). Plaintiffs now seek approval to dismiss the class action component of

the case and allow the matter to proceed with the named and Bfintiffs only. Id. In
addition, Plaintiffs move pursuant to Fed.R.Civ.P. 41(a)(2) to dismiss Defendant KeksgnJ
without prejudice from this action because he has never been delvai?. Defendant Jacksd
hasnot responded to thesaotiors.

1. DISCUSSION

A. Voluntary Dismissal

Federal Rule 23 requires court approval before the dismissal or compromisass a c
action. Fed.R.Civ.P. 23(e) (“a class action shall not be dismissed without approvalafrthe

and notice of the proposed dismissal @ampromise shall be given to all members of the clas
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such a manner as the court directs.” ).The purpose of Rule 23(e) is to protect thaf rights
nonparty members of the class with the court acting in a fiduciary capacity for absent clas

membersSeePete v. United Mine Workers of Am. Welfare & Retirement Fahd F.2d 1275,

UJ

1284 n. 36 (D. C. Cir. 1975). However, this matter was never certified pursuant to Rule 23(b)(2).

As such, plaintiffsrequest for dismissal of the class action claim is apprepuader Federal
Rule 41(a)(2), which provides that plaintiff may voluntarily dismiss an action without court
approval provided that the opposing party has not filed an answer or motion for summary
judgment. Fed.R.Civ.P. 41(a)(1)(A)(Bee, e.qg., Logue v. Nissan North America, @08 WL
2987184 (W.D. Tenn. July 30, 2008) (noting that the plain language of Rule 23(e) applies
certified classeso motion to voluntarily dismiss should have been brought pursuant to Rulg¢
Likewise, dismissal obefendant Kenny Jackson from this action is appropriate under Rule
41(a)(1).Wilson v. City of San Josgl1 F.3d 688, 692 (9th Cir. 1997) (“The plaintiff may
dismiss some or all of the defendants, or some or all of his claims, through a Ry&)41(a
notice.”). Accordingly,the court will treat Plaintiffs’ motion to dismiss the class action claim
Defendant Kenny Jackson as a notice of voluntary dismissal pursuant to Rule)41(a)(1

B. Motion for Default Judgment

Rule 55(a) of the Federal Rules atiCProcedure provides for entry of default “[w]hen
party against whom a judgment for affirmative relief is sought has failed to plead or otherw
defend as provided by these rules.” Fed. R. Civ. P. 55(a). This court has the power to entg
default judgnent whera defendant fails to defend luase appropriately or otherwise engageq
dilatory tacticsTeamsters Local 639-Employers Health Trust v. Boiler & Furnace Cleanerg
Inc., 571 F. Supp. 2d 101, 106-07 (D.D.C. 2008) (citing Fed.R.Civ.P))55¢é&alsq Jackson v.

Beech 636 F.2d 831, 836 (D.C. Cir.1980) (“The default judgment must normally be viewed
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available only when the adversary process has been halted because of an essentially
unresponsive party.”). While courts do not favor default judgments and will only ressles i
this manner “when the adversary process has been halted because of an essentially unre
party[,] the diligent party must be protected lest he be faced with intermuhalbleand
continued uncertainty as to his right®€ak v. District of Columbj&36 F.R.D. 13, 15 (D.D.C.
2006) (quotinglackson636F.2d at 836 (citation omitted)). In additiorefdult establishes the
defaulting party’s liability for the welpleaded allegations of the complaiaAtkins v. Tesed 80
F. Supp. 2d 15, 17 (D.D.C. 200Dnce déault judgment is issued, thi®ert is “required to
make an independent determination of the sum to be awaridiiris 180 F. Supp 2d at 17.

Here, the record shows thaefendantlackson has failed to file a responsiveguling to
Plaintiffs’ complaint for nearly nineteemonths. He has also failed to respond to the co
request for status report&dditionally, Jackson has left his last known address and is curr
unreachableln other words, dckson has “failed to pldaor otherwise defend” againsiatiffs’
clams for affirmative relief. He has halted the adversarial processirapdded an efficient]
resolution of Raintiffs’ claims. Accordinglydefault judgment again&tefendant Jeffergyackson
is warranted

As a consequence of Jackson’s default, he is deembdvie admitted all of the wel

pleaded allegations in the complaiSee Intf Painters & Allied Tradesndus. Pension Fund V.

Dettrey’'s Allstate Painting, LLC763 F. Supp. 2d 32, 35 (D.D.C. 2011) (citing!| Painters &
Allied Trades Indus. Pension Fund v. R.W. Amrine Drywall F.Supp.2d 26, 30 (D.D.C.
2002)).Under theFLSA, an employee is entitled to compensation for overtime work and
the WPCA, an employee is entitled to compensation for hourly w@tkintiffs sufficiently

alleged fact in the complaintwhich if accepted as true, entitles them to relief undeFL&A
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and theWPCA. SeeCompl 11 1826, 2835, 5162. This ourt accep these welpleaded
allegations as admittedee Int'l Painters & Allied Trades Indus. Pension Furéi3 F. Supp2d
at 35, and accordingiyust nowdetermine the appropriate rdlids such, Raintiffs are directed

to submit affidavits supporting their damages, fees and costs within 45 dines erftry of this

order.

V. CONCLUSION

Based on the foregoing, the court hereby:

(1) GRANTS Plaintiffs’ Motion for Default ddgmen against Defendant Jeffery
Jackson;

(2) Directs the Clerk of Court to enter a notice of default agddefendant Jeffery
Jackson;

(3) Instructs Plaintiffs to present to the court affidavits supporting their damiegss
and costs witim forty-five (45)days of the entry of this order; and

(5) DISMISSES the class action claim and Defendant Kenny Jacksontliisraction
without prejudice.

DATED this 19th day of June, 2012.

Barbara Jatobs Rothstein
U.S. District Court Judge

ORDER®G




