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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

YOLANDA YOUNG
Plaintiff,
V. Civil Action No. 09-0464 (RBW)

COVINGTON & BURLING LLP,

N N N N

Defendant

)

MEMORANDUM OPINION

The plaintiff, Yolanda Youngnitiated this action against the defendant, Covington &
Burling LLP ("Covington™), alleging race discrimination in violation ofl@ VII of the Civil
Rights Act of 1964, 42 U.S.C. 88 2008&), 16(a) (2006) ("Title VII")and the District of
Columbia Human Rights Act, D.C. Code 88 2-1401.01, 2-1402.11(a)(1), 2-1402(b}(a)—
(2006). Currently pending before the Court is the Dadetis Motion for Partial Summary

Judgment on Plaintiff's Remaining Disparate Impact C{&bef.'s Mot.")! Upon consideration

! Although only at the summary judgment stage, this case has amaadegracedural history. This case was
removed frormthe Superior Courbdf the District of Columbian March 10, 2009. The case was dismissed without
prejudice on May 29, 2009, after the defendant made an oral motion requéstiigsal for want of prosecution
when the plaintiff failed to appear for a status conference befor€dliig. On June 4, 2009, the plaintiff moved for
reconsideration, which the Court granted on July 24, 2808 ordered the plaintiff to file an amended complaint by
August 14, 2009. The plaintiff complied, and on September 14, 2009, the deferaittexl a Rule 12(b)(6)
motion to dismiss Counts Il and VII of the Amended Complaint. The Goentbecame occupied with ruling on
the various discovery motions and motions for sanctions filed icéisis. The Court issued a Memorandum
Opinion on January 28, 201ie, which it explained its dismissal of Count VIl in its entirety and its partiahidisal

of Cownt Il—the nonpromotion component of that Count. On February 2, 2010, the defendantsfiMdtion for
Partial Summary Judgmenthe motion currently before the Court. On Februdry2010, the plaintiff filed a
Motion for Reconsideration of the Janu&§, 2010dismissal. Then, in May, 2010, the United States Supreme
Court unanimously decidddewis v. City of Chicagp560 U.S. __, 130 S. Ct. 2191 (2010), in which it clarified the
law governing disparate impact employment discrimination claim$ighhof Lewis, on September 9, 2010, the
Court granted the plaintiff's Motion for Reconsideration, issued an omterding the January 28, 2010 Order
dismissing the nopromotion prong of Count Il, and issued an Amended Memorandum Opiniofinixglis
reinstatement of the nepromotion claim. This brings us to the present, consideration of Cowisghotion for
summary judgment on the jaissignment portion, and only this portion, of Count II.
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of the parties' submissions to the Court and an examination dbeg the Court will grant the
defendant's motion and will enter summary judgment for the defendant dis¢heninatory
job-assignmentomponent of the plaintiff's disparate impact claim

|.  FACTUAL BACKGROUND 2

The evidence viewed in the light most favorable to the plaigtiffe following. The
plaintiff graduated from Georgetown University Law Center in 1995. PlaintiffpdRegs and
Objections to Defendant's Local Rule 5¢{d)Statement of Undisputedaterial Facts ("Pl.'s
Facts"){ 1. After graduatingrom law school, in August 1995, the plaintiff applied for a
position as an associate at sev&al firms butdid not receivean offerof employmentis an
associate Id. T 2. However, during an eight-year period prior to February 2005, the plaintiff
worked as a temporary contract attorney foeast terdifferentlaw firms. Id. 5.

In February 2005he plaintiff applied for a staffteorney position with Covington,
Plaintiff's Opposition to Defendant's Motion for Partial Summandgdnent ("Pl.'s Opp'n'y 1,
after being referred bystaffing agency, Legal Placements, Inc., for the staff attorney job at
Covington. Pl.'s Fac® 7#8. In applying for the position, the plaintiff submitted her resume,
law school transcript, proof of bar membership, and employment referdPiceOpp' 1.

The plaintiff stated on her applicatitimat™| have worked as a contract attorney for several

years and | understand the [Covington] job is simild?l.'s Factg] 9.

2 Throughout the history of this se, the plaintiff's recounting of the facts material to her job assigrotsémt has
been minimal. This is again true in her Opposition to Defendant's MiotidPartial Summary Judgment. It bears
repeating that the plaintiff's allegations of a discramimy norpromotion policy that disproportionately affects
African-Americans and of intentional discrimination against her and otheraéfAmericans are not at issue in the
Defendant's Motion for Partial Summary Judgment, and, consequenthgtaddressed in this Memorandum
Opinion, despite comprising the bulk of her Opposition to Defendant's Motion



[I. LEGAL STANDARDS
Under Rule 56, summary judgment is appropriate wtibeepleadngs, the discovery
and disclosure materials on file, and any affidavits show that there is no gesumasgo any
material fact and that the movant is entitled to judgment as a matter offfad."R. Civ. P.
56(c)(2). "[A] material fact is 'genuine’ . . . if the evidence is such that anaals jury could

return a verdict for the nonmoving party” on an element of the claim. Anderson \tyl iber

Lobby, Inc, 477 U.S. 242, 248 (1986). When ruling on a Rule 56 motion, the Court must view

the evidence in the light most favorable to the non-moving party. Holcomb v. P48&F.3d

889, 895 (D.CCir. 2006) (citing Reeves v. Sanderson Plumbing Py&@8 U.S. 133, 150

(2000)). The Court must therefore draw “all justifiable inferencesfavor ofthe non-moving
party and accept the non-moving party's evidence as true. Andévsob.S. at 255. The non-

moving party, however, cannot rely on “mere allegations or denials,” Burke v. G&ald~.3d

513, 517 (D.CCir. 2002) (quoting Andersod77 U.S. at 248) (internal quotation marks
omitted),becauséconclusory allegations unsupported by factual data will not creataldetri

issue of fact,’Pub. Citizen Health Research GvpFDA, 185 F.3d 898, 908 (D.Cir. 1999)

(internal brackets and quotatiomarks omitted).Indeed to withstand a properly supported

motion for summary judgment, the namving party “must satut specific facts showing a
genuine issue for trial.” Fed. R. Civ. P. 56) Finally, “a supporting or opposirgffidavit
[submitted in connection with a Rule 56(c) motion] must be made on personal knowledge, set
outfacts thatwould be admissible in evidence, and show thaatfi@nt is competent to testify to
the matters stated.” Fed. R. Civ. P. 5@(®) If the Court concludes that “the nonmoving party

has failed to make a sufficient shiogy on an essential elementtadrcase with respect to which



she has the burden of proof,” then the moving party is entitled to summary juddbesotex

Corp. v. Catreft477 U.S. 317, 323 (1986).

Title VII permits any "person claiming to be aggrieved . . . by an unlawful emglot
practice," 42 U.S.C. 2000e-to file suitseeking redress for the allegedly unlawful employment
practice (after, of course, exhaustirgailableadministrative regirements).ld. This sweeping
language "opens the courts to 'anyone who satisfies the constitutionalmeigé' Fair Emp't

Council of Greater Wash., Inc. v. BMC Mktg. Cqrp8 F.3d 1268, 1278 (D.C. Cir. 1994) (citing

Gray v. Greyhound Line$45 F.2d 169,176 (D.C. Cir. 1976)). Accordingly, a plaintiff who can

prove her allegations of Article Ill standing has a cause of action uitteMT. Fair Emp't
Council 28 F.3d at 1278. "[T]he irreducible constitutional minimum of standing contaires thre

elements."Lujan v. Defenders of Wildlife504 U.S. 555, 560 (1992). First, the plaintiff must

have suffered an actual or imminent injury, and this injury must be concrete andlparked.

Id. Second, the plaintiff must demonstrate a causal connection between the injury and the
protested conductild. Third, it must be likely that the injury will be redressed by a favorable
judicial decision. Id. at 561. The party invoking federal jurisdiction bears the burden of
establishing thesthree elemets of standing.ld. Moreover, because they are not merely
pleading requirements, but "rather an indispensable part of the plaintiff'sidgsegith element
must be supported in the same manner as any other issue on which the plaintiff beadethe bu

of proof3 1d.

% The Court'sSeptember 9, 201@mended Memorandum Opinion found that the plaintiff had "satisfalgd a
‘concrete’ injury attributabl®tCovington's policies." Am. Mem. Op. at 12. That opinion, however, adtdlse
defendant's Rule 12(b)(6) Motion to Dismiss and the plaintiff's subselieion for Reconsideration of the partial
grant of that motion. The Court now confronts the defendant's MotioraféalPSummary Judgment and must
undertake a more searching evaluation of the plaintiff's claims and théhfatcssipport them. As observed by the
Supreme Court, "[a]t the pleading stage, general factual allegafiamjsiry resulting from the defendant's conduct
may suffice, for on a motion to dismiss we presume that general allegambrace those specific facts that are
(Continued . . .)



In the context of Title Vllitigation, the constitutional requirement of an "injury in fact,"

Lujan, 504 U.S. at 560, is construed as an adverse employment gdeDouglas v. Donovan

559 F.3d 549, 551-52 (D.C. Cir. 2009) (holdthgt "[i]n order to present a viable claim of
employment discrimination under Title VII, a plaintiff must show he sufferedlaerse

employment action")Bacon v. Honda of AmMfg., 370 F.3d 565, 577 (6th Cir. 2004)

(explaining that the "basic principlesf standing require "an individual plaintiff arguing a
disparate impact theory [to] show that the challenged policy directly disadpghfher] in some

fashion");_Chaplin v. Du Pont Advance Fiber Sy293 F. Supp. 2d 622, 627 (E.D. Va. 2003)

(noting trat "whether the claim is discriminatitmased on race, religion, or national origin, to
qualify as an actionable injury [under Title VII], a plaintiff must allege thaehiployment
status suffered").An adverse employant action isa significant chang in employment status,
such as hiring, firing, failing to promote, reassignment with significantfgreiht

responsibilities, or a decision causing a significant change in benelitsuglas 559 F.3dat

552 (internal quotations and citations oeul}; cf. Worthv. Jackson451 F.3d 854, 858 (D.C.
Cir. 2006) (noting that the plaintiff's asserted intention to apply for new positioingramotions
with the defendant on a regular basis in the future "is just the kind of speculatht®mte

normally insufficient for standing purposes”).

(. . . continued)
necessary to support the claim. In response to a summary judgment nmtiemeh the plaintiff can no longeest
on such mere allegations" of injurizujan, 504 U.S. at 560 (internal quotations and citations omitted).



[ll. LEGAL ANALYSIS
A. The Defendant's Motion For Partial Summary Judgmentand the Plaintiff's

Opposition

In its Motion for Partial Summary Judgment, Covington seeks summary judgment on the
job-assignmenandinitial hiring decision components of the plaintiff's disparate impact claim
(Count Il of the Amended Complairt)Defendant's Memorandum in Support of its Motion for
Partial Summary Judgment ("Def.'s Mem."RatCovingtonradvanceswo arguments in support
of its position. First, Covington contends that the undisputed evidence indicaté thlaintiff
lacks standing to assdlte jobassignmentomponent of thelaim because she was herself
never injured by the policy through which Covington allegedly assigns a disproportionate
number of African-Americans to the position of staff attornigly.at 8. Second, Covington
argues, the plaintiff's hiring claim is untimddgcause no criteria considered by the defendant
when she wahkired (e.g., law school grades or clerkship experience) s@sequentlagain
considered during thepplicable statutes déimitations period. 1d. at 1611.

It is difficult to discern exactlyhat the plaintiff's responsgto the defendant's first
argument from the context of her Opposition to Defendant's Motion for Partial Symmar
Judgment. For example, the plaintiff argues in her opposition that "[g]enuine adsnaterial
fact exist regarding Covington's promotion policy, its application to [the] fitaiand the
evaluations that caused [the] [p]laintiff not to be promotd?l."s Opp'n aB. This position
appears tamplicatethe nonpromotion component of the disparate impaatm, which is not

being challenged ithe defendant’'s motion.h& plaintifffurther responds #t"[Covington's

* The plaintiff termed this portion of Count Il as the "adverse impacteojoitiassignment . . . policies on black
staff attorneys." Fst Amended Complaint § 4. The Court has therefore referred to thig grQount Il as the
"job-assignment claim” or the "hiring claimSeeAmended Memorandum Opinion at 1.



motion] argues that [the] [p]laintiff was not affected by [Covington's}rcisinatory job

selection policy at hire because she did not apply for an associate position aagpbiek} for a
staff attorney position.'ld. This seems to ke correctassessmertdf Covington's standing
argumenmsserted in its motioninterestingly, howevethe plaintiff next states that although

"she was affected by the [j@ssignment] policy at ter. . . that is not what she is suing for.
Rather, shel@llenges Covington's use of the job-assignment policy to deny black giaiess
promotion to associateld. at 34. Despite the fact that the claim she is assertipgisonal to

her, the plaintiff has apparently conflated the job-assignment and the non-promotion cotepone
of theclaim in her Opposition to Defendant's Motion for Partial Summary Judgment. Further,
becausehe plaintiff has failed to cite any legal authority in her opposition, the Caunbtéook

to any such authoritip clarify the plaintiff's position.lt is, howeverthe arguments advanced in
Covington's motion that airrentlybefore the Court, and tmeotion makes cleahatthe
challengeat issue relatesolelyto the jobassignmentomponent of the disparate impataim.

Def.'s Mem. aB; e Am. Compl. 125 (asserting that "[the d]efendant's policies and practices
and the criteria it uses in assigning attorneys to positions within the firm haveaseatnnpact

on black attorneys in violation of Title VII").

As explained below,drause the @urt finds that the undisputed facts show that
plaintiff's applicationfor employment at Covington was limited to thespiion of staff attorney,
the Qurt agrees that the plaintiff could not have been injured, and indeed was not inyuiesl,
purportedly discriminatory job-assignment policy and, therefire lacks standing to challenge
any such policy. Accordingly, the Court need not address Covington's second argument

regarding the timeliness of the plaintiff's jabsignment claim.



B. The Undisputed Factsof the Plaintiff's Job-Assignmentat Covington

In February 2005, thelaintiff submitted an applation to Covington for a "staff attorney
position."Pl.'s Opp'M 1. This acknowledgmerdieaty captures the plaintiff's aspiratioaad
expectationsvhen she submitted her application to Covingéong they are reiterated elsewhere
in the record SeePl.'s Opp'n T 1Pl.'s Factq[] 67; Def.'s Mot., Exhibit A, Deposition of
Yolanda Young ("Young Depo.9t29-31. hus here is no dispute that the plaintiff's
application for employment at Covington was for a job as a staff attdraag, that is the
position for which she was hired by Covington. First Amended Complaint § 33. It stands to
reasm that ifthe plaintiff applied for only one positionthat if selected that is the position to

which she would be assignetdiherefore, bcause thdefendanhiredthe plaintifffor the only

® The following excerpt of the plaintiff's deposition concerns the ptsnapplication submitted to Covington and
her knowledge of the position she sought:

Q. Now, when you applied for a job at Covington you did not apply for a job assagiate; did you?

A. No.

Q. Maybe my question ismake sure | understand your answere $ou saying that you did apply for a job as an
associate?

A. No, I'm not saying that either.

Q. What are you saying?

A. I'm saying that | submitted my resume and application for a job.

Q. You submitted your application and your resume for a job as attafiey; didn't you?

A. Yes.

Q. Ms. Young, you recognize what's now been marked Exhibit Number 5?

A. Yes.

Q. And exhibit Number 5 is your application for employment with Covingt@urling; correct?
A. Correct.

Q. And the position applieaf reads, "staff attorney"; correct?
A. Correct.
Q. And you wrote that; didn't you?
A. Yes.
Q. It doesn't say, associate; does it?
A. No.
Q. All right. And you understood that the staff attorney position at Cawin&tBurling was similar to the contract
attorney jobs that you had performed prior to your submitting thikcagpn; right?
A. Yes.
Young Depo., 381.
Upon its own examination of Defendant's Exhibit 5 from the deposition ohdal®oung, the Court
observed that the Covington application contains a blank space followipgaimpt "Position(s) Applied For."
"Staff Attorney" is the only text in that blank space.



position for which she sought employment, the Court fthds ro adverse employment action
resulted from that decisich In other words, the plaintiff suffered no injury at the time of her
selection by Covingtoas a staff attorneyAccordingly, the plaintiff has failed to establish that
she has standing to maintdire job-assignment component of her disparate impact claim.
V. CONCLUSION
For foregoing reasons, CovingtoMstion for Partial Summary Judgmemust be
granted
/sl

Reggie B. Walton
United States District Judge

® The plaintiff's pursuit of injunctive relief against Covington conirgg its jobassignment policy "on behalf [of]
other similarly situated staff attorneys," First Am. Comp. 1 4, does noteaicttempt establish standing. To pursue
injunctive or declaratory relief on behalf of third parties, the plaintiftild have to "allege that [she herself is]
likely to suffer future ijury," Fair Emp't Councjl28 F.3d at 1273, from the job assignment policy. No such
allegation has been raised.




