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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STEEL, PAPER AND FORESTRY|
RUBBER, MANUFACTURING, ENERGY,
ALLIED INDUSTRIAL AND SERVICE
WORKERS INTERNATIONAL UNION,
AFL-CIO-CLC, on behalf of the Participants
and Beneficiaries of the Thunderbird Mining
Co. Pension Plaret al,

Civil Action No. 09-517
Plaintiffs, Judge Beryl A. Howell

V.

PENSION BENEFIT GUARANTY
CORPORATION,

Defendant.

MEMORANDUM OPINION

In May 2003 the Thunderbird Mining Company (“Thunderbirdfijed for bankruptcy,
stopped production at its iron diacility, and placediearly400 hourly employees on indefinite
temporary layoff.In light of Thunderbird’s troubled business prospects, the Pension Benefit
Guarany Company (“PBGC”), iraccordance with its statutory mandate to insure and protect
pension benefits, moved to terminate the pensiontpkm™hunderbird had established for its
hourly workers anchavethe PBGCappointedasstatutorytrustee of the plan. I&ntiffs in this
case are former Thunderbird employees represented through their union refivesehta
challenge the PBGC'’s denjas administrator of the Thunderbird pension pbdcertain
benefitsto which they claim they amentitled under the ph Specifically, the plaintiffs
challenge the PBGC'’s determination that the Thunderbird facility had not undergone a
“permanent shutdown” prior to termination of the pension plan and conterntiéHABGC'’s

denial of “shutdown benefitgd the plaintiffswas erroneous. Pending before the Court are
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crossmotions for summary judgment based on the administrative record. As explaioed bel
the PBGC'’s determination that a “permanent shutdown” had not occurred prior to the plan
termination date was not antaty, capriciousan abuse of discretion, or otherwise not in
accordance with law. Accordingly, the defendant’s motion for summary judgngranigedand
the plaintiffs motion for summary judgment on liability denied
l. BACKGROUND

A. Regulatory Background

ThePBGCis the federal agency createg theEmployee Retirement Income Security
Act of 1974 (“ERISA”) to insureertainprivate sector pension plans. 29 U.S.C. § 1302.
fulfill sthis responsibility by (1) encouraging the continuation and maintenance of voluntary
private pension plans for the benefit of their participants, (2) providing timgiyigras of
benefits in the case of terminated pension plans, and (3) making the maximum use of its
resources while at the same time maintaining premiums at the lowest levels consistent with its
statutory responsibilitie’s. Pension Benefit Guar. Corp. v. Republic Techsl,IbtC, 386 F.3d
659, 661 (6th Cir. 200429 U.S.C. § 1302(a)(1(3).

Among its functions,ite PBGCguarantees benefits, withiimits, to participants of a
covered plan when that plan terminates with insufficient assets to cover itg babgities. 29
U.S.C. § 1322.The agency may terminate a plan “involuntarily” when it determines thaicert
statutory criteria have beenet,e.g, that the pension plan will be unable to pay benefits when
due, or that the agency’s possible long-run loss with respect to the plan “maybdpasen
expected to increase unreasonably if the plan is not terminated.” 29 U.S.C(&).138RISA
provides for involuntary termination proceedings precisely so that PBGC carnt jisoteen

financial interests andvoid any unreasonable deterioration of the financial condition of the



plan or any unreasonable increas the liability of the fund. Republic Techs. In{'LLC, 386
F.3dat668 (quoting 29 U.S.C. § 1342(c)).

ThePBGC initiates the termination process by issuing a notitteefgdlan administrator
of thePBGC'’s determination that the plan should be terminated. 29 U.S.C. § 134 #te).
plan administrator challenges this determination, the PBGC “may, upon notice tarthe pl
administrator, apply to the appropriate United States district court for @edadjudicating that
the plan must be terminatedld. When a plams terminded involuntarily, the PBGC must also
apply to the appropriate district court for the appointment of a trustee to a@mihesplan. 29
U.S.C. § 134@). ERISA permits the PBGC to serve as trustee to adminigtianan addition
to its role as guarantotd. “The PBGC has applied to serve as trustee in every terminated plan,
and courts typically grant its applicatibnDavis v. Pension Benefit Guar. Corp71 F.3d 1288,
1291 (D.C. Cir. 2009) (citin®ineiro v.Pension Benefit Guar. Cor@B18 F. Supp. 2d 67, 72
(S.D.N.Y.2003)).

“When serving as a statutory trustgae] PBGCwears two hats: one as guarantor of
ERISA’s insurance program and one as trust@avis v.Pension Benefit Guar. CorgNo. 08-
cv-1064, 2011 WL 4536888, at *1 (D.D.C. Sept. 30, 2011) (internal citation and quotation
omitted). As a trustee, tlagency is responsible fadministeringoenefits under the plan. 29
U.S.C § 1342(d)(1)(B). The agency sends determination letters tpai@ripantsvho apply to
the PBGC for benefitsand these decisions maydiallengé beforethe PBGC Appeals Board.

29 C.F.R. 88 4003.21, 4003.51. A decision by the Appeals Board constitutes the PBGC's final
agency action, 29 C.F.R. § 4003.59(b), of which plan participants may seek judicial review. 29

U.S.C. § 1303(f).



B. Factual Background

1. The Thunderbird Pension Plan

Plaintiff United SteelPaper and Forestry, Rubber, Manufacturing, Energy, Allied
Industrial, and Service Workers International Union (“USW”) was for sédeades the
exclusive bargaining representative for the hourly employees of the Thudddrbing
Company. Pls.Statemat of Material FactsECF No. 529 1 (*Pls.” SMF”). In 1999, the
plaintiff negdiated a pension agreement with Thunderbird under which Thunderbird sponsored
an employee pension plaovered by Title IV of ERISAthe “Plan”) Am. Compl., ECF No. 13,

1 1;PIs.” SVIF 1 3. The terms of the Plgprovided for “shutdown pension benefitgshich are
triggered when an employee’s continuous service is broken due to the “permanent shatdown”
the Thunderbirdacility.* Pls.” SMF § 20ThePlan did not, however, specifically define
“permanent shutdown.1d.

Located in Eleveth, Minnesota, Thunderkardployed approximately 400 hourly
employees angrovided lowgrade iron ore in the form of taconite pellets for steel production.
Id. 1 2. The company was a wholly owned subsidigirveleth Mines, LLC (“EVTAC”)?
which itself was jointly owned bthree steel companies: Rouge Steel, AK Steed, Stelco Id.

19 2, 5; Defs Statement of Material Facts, ECF No. $1,1011 (“Def.’s SMF”). These
companies not only owned EVTAC, but were di86TAC'’s sole customer®r taconite pellets.

Pls.” SVIF § 5, Def.’sSMF { 11.

! According to the PBGC, atiutdown benefit” is dsubsidized early retirement benefit that becomes payable when
all or substantially all of aemployer’s operations at a facility cease, Ity in a loss of jobs that expected to be
permanent for all or substantially all of the employees at that facilityash@argipants in the plan.”

Administrative Record AR”), at 659.

2 According to EVTAC'sformer cief executiveofficer, “[t]he Thunderbird Mining Company is merely an
employment company which handles all employment costs, taxes agfithekdVhenever we . . . speak of our
company, we consider the consolidated companies of Thunderbird and EVTAC.” AR&&tdingly, the Court
will refer to Thunderbird and EVTAC collectively as “EVTAC.”



In early 2003EVTAC suffered a drastic reduction in orders for its taconite pellets.
Def.’s SMF 1 13. Rouge Steel began to purchase its taconite from a different company,
ClevelandCliffs, Inc., while AK Steel began to purchase its ore requirements flamQre Co.
of Canada.Pls.’ SMF { 5; Def."'sSMF 11 4, 13.Stelco remained under a requirements contract
with EVTAC for the first few months of 2003, but that contract expired on MagQ@3, and
was then renewed atnauch lower requirement leveDef.’s SMF { 14 AR 533.

Due to the loss of its biggest purchasers, on February 14, 2003, EVTAC sent a
confidentialletter to the local USWdirector advising the Union of its economic prospects. The
letter from EVTAC’s Manager of Employee Relations stated:

Regretfully, | must advise you that it is the intention of the Company to close

permanentlythe Eveleth Mines LLC, dba EVTAC Mining operation. This action

results from a lack of customer orders as of this date. The intended closure would
commence on or about May 14, 2003. Pellet inventory shipments would be

expected to continue past that date emalclude on or about July 12, 2003.

AR 451 (letter from John P. Baxter to David Foster). The letter invited USW refagges to
“discuss the Company’s proposed course of action and to provide information to the Company
and suggest alternative coursesR 451

On March 10, 2003, EVTAC distributed to its employees a Worker Adjustment and
Retraining Notificabn (“WARN”) Act Notice advising them of a planned “Plant Closing or
Mass Layoff” around May 15, 20083 AR 565; Def.’'s SMF § 15The WARN Notice described
the planned shutdown as “temporary (but only if pellet orders are received duridgvamut

period).” AR 464, 565; PIsSMF{ 7; Def.’sSMF  1516.

In an effort tosecure benefits for its employeest March 17, 200EVTAC sent a

® The WARN Act requires employers, under certain circumstances, to give at least sixgdyayse notice to
employees of forthcoming “plant closing or mass layoff29 U.S.C. § 2102(a)



“Petition for Trade Adjustment Assistance” to the United States Departmeabof (“DOL").*
Pls.” SMF { 8. The March 17 petition indicated that the plant would close on May 15, 2003, that
446 employees would be affected, and that job fossze due to the company “losing sales to
customers importing products from a foreign country.” AR 460, 464 (Petition for Trade
Adjustment Assistance)The petition furtherstated that the plant “closure will be permanent if
no additional orders are @ged.” AR 460, 464 The DOL, however, denidthe petition AR
465-66 (Letter from John P. Baxter to DOL requesting reconsideration).

2. EVTAC’s Bankruptcy and Sale of Assets

On May 1, 2003, EVTAC filed for bankruptcy pursuant to Chapter 11 of the Bankruptcy
Code. AR 588; PIsSMF 1 9. Thunderbird filed for bankruptcy two weeks later on May 15,
2003. AR 596; PIsSMF { 9. The following day, o May 16, 2003EVTAC suspended its
mining and taconite production operations and all but foBE\OFAC’s approximately 400
hourly employeesvereplaced on indefinite temporary layoff. Pls.” SMF, § AR 455, 458,
540. These four hourly workers, as well as twenty-salaried employeeshom EVTAC
continued to employwere charged with securinige plant site, including welding the plant’s
doors and gates shut, turning off the electricity, and disconnecting the lsattea# the
equipment and vehicles. Pls.” Opp’n, ECF No. 54, at 6 n.3; AR 455, 45B\6BAC also
required the plant’s vendors itemove their leased equipment from the plant sitetamdinated
their leasesPIs.” SMF {1 10, 11.

On June 5, 2003, EVTA&quested thBOL to reconsider itearlierdenial of EVTAC'’s

* The Department of Labor’s Trade Adjustment Assistance (TAA) Progranfiederal program that provides aid to
U.S.workers who have lost their jobs as a result of foreign tr&ee Forrar Employeesf Marathon Ashland Pipe
Line LLC v. Chap370 F.3d 1375, 1376 (Fed. Cir. 2004 petition must be filed with the DOL by or on behalf of
a group of workers who may have lost or may lose their jobs orierped a reduction in wages as autesf

foreign trade.ld. If the DOL grants the petitions, those workers may receive TAA kenafcluding job training,
job search, and income suppoid.



“Petition for Trade AdjustmerAssistancg stating that itcircumstances had changsdce its
March 2003 petition. AR 465-66; Pls.” SMF { 12pecifically,EVTAC stated thata[t] the
time of the initial application, EVTA®ining was still producing at normal production rates,
and Thunderbird employees were sithployed. EVTAC Mining is now totally shut down and
only a skeleton crew is employed.” AR 465-@6VTAC further statedhat AK Steel, one of
EVTAC's two primaryowners and customers, had not placed new orders, andt thas ‘also
become very clear recently tha&K Steel’s decision to discontinue purchases from EVTAC
Mining is a long term decision.” AR 46&VTAC noted that AK Steel had begun importing
iron ore pellets from Canada, and that those imports had “disdACEAC Mining’s
production.” AR 466.

On the basis of the request for reconsideration and an investigation conducted by the
DOL starting on June 10, 2003, tA®L found that “increases of imports” of irame/taconite
pellets had “contributed importantly to the decline in sales or production andttdether
partial separation of workers” at EVTAC, and (D@L granted EVTAC spetition. PIs.'SMF
13; TAA Decision 5199.

On June 15, 2003, EVTAC laid off its four remaining hourly production employees, but
continued to employ “a skeleton staff’ of salaried employees to handle atlatiméesduties and
protect against fire and floodingDef.’s SMF 1 2728; AR 540, 456, 45&Declarations of
former EVTAC employees) Throughout the bankruptcy proceeding¥,TAC represented to
thebankruptcy ourt that it ‘tontinue[d]to maintain the equipment and other assets associated
with its mining operations to protect teaterprisevalue of its estatewhile it sought new

contracts or a purchaser of its assets or its entire business as a goerg.doaf.’s SMF { 42.

® According to a news report dated May 15, 2003, EVTAC represented that it wotittedn employ
approximatelyl®0 employees through the shutdown periédR 540.



Indeed, EVTAC actively sought new orders for taconite pellets, without sy¢besugh July
2003. AR 9, 449, 647. On July 5, 2008, example EVTAC andUSW'’s representative met
with thenCongressman Jim Oberstar to discuss EVTAQabIlity to obtain new sales contracts.
Id. Congressman Oberstar recommended that EVTAC negotiate with Laiwu 8iepllGd.
(“Laiwu™), a Chinese corporation, either to secure sales contracts wiklu laaij alternatively,

sell EVTAC's assetsld.

In early October 2003, five months following the filing of its bankruptcy petition,ngini
company Clevelan€liff s and Laiwwfferedto purchas&VTAC as an operational mining
company. AR 646-47; Def.’s SMF  40. According to news reports, Congressman Oberstar
“helped broker the deal because of his relationship with Yang Jiechi, the Chiressesador to
the United States.AR 647.

On October 20, 200EF.VTAC confirmed the proposed purchase of the mining operations
and filed a motion in bamlgptcy court for approval to sell substantially all its assktse
Eveleth Mines LLCNo. 03-50569 (Bankr. D. Minn. filed October 20, 2003), ECF No. 101.
EVTAC stated in its motion that “[tlhe Debtor suspended its mining and taconite production
operations on or about May 16, 2003. The Debtor continues to maintain the equipment and other
assets associated with its mining operations to protect the enterprise vitduestdte while the
Debtor seeks a purchaser and/or funding for a plan of reorganizabef.’s SMF § 42see also
Pls.” Opp’n Def.’s Mot. Summ. J., ECF No. 54, atBVTAC further stated that “[s]ince the
commencement of thiShapter 11 case, the Debtor has proceeded diligently toward the
successful sale of substantially all of its assets (the Mining Assetgjangconcern basisTo
date, and although other parties have shown interest, the Buyer . . . is the onlieth{=ady

that has come forward to purchase the Mining Assets and execute a letter 6f iDedris



SMF, 1 43 The proposed sale terms required:
[T]he Debtorto restore its mining operations to operating condition consistent
with industry practice.Such work must be commenced immediately in order to
accommodate the December 1, 2003 closing date The work required by this

condition will return a number of former employees to work and the closing of the
sale of the Mining Assets . . . will retumanymore former employees to work.

In re Eveleth Mines LLANo. 03-50569 (Bankr. D. Minn. filed October 20, 2003), ECF No. 101,
at 115

On November 16, 2003, the bankruptcy court converted EVTAC's bankruptcy
proceedings from Chapter 11, reorganization, to Chapter 7, liquidation. AR 4. Shortly
thereafter, o November 25, 2003, the bankruptcy court approved the saleadEVTAC’s
operating assets to Clevela@iiffs and Laiwu. AR 5, 640. According to news reports, during
bankruptcycourtproceedings EVTAC's former president testified that the company “had
worked since spring with several interested parties to find a new ownereirqogitracts.”AR
641.

On December 1, 2003, EVTAC closed its transaction with Cleveland-Cliffs and Laiwu,
who named their new joint venture United Taconite LLC. BBIF Y 27. United Taconite did
not agree as part of the sale tetmsontinue the Thunderbird Pension Plan. FEMF 129.
Accordingly, on December 1, 2003, EVTAC and the USW entered into a settlement ragotiat
and reached an agreement to termitiage collective bargaining agreemerR 612 § 14.G;
Pls.” SMF 1 29. Unddhe settlement agreemeBly TAC permanently laiaff its employees,
except three members of management, and United Taconite hired substahbtéliyesle
workers under a new collective bargaining agreemAR.6109 9;Pls.” SMF 28.

3. Pension Benefits Denials

In May 2003 following EVTAC'’s bankruptcy filingand its decision to place almost all

of its workers on “indefinite temporary layofidid off employeedeganpetitioningEVTAC for



shutdown benefits under the Plan, contending that the plant had been permanently shut down.
Pls.” SMF 130; AR 540, 594.1In its role as administrator of the Pl&VTAC denied such
benefitsbecause a “permanent shutdown [had] not occurred.” $N&- §30; AR 530, 595.

After receiving notice oEVTAC'’s bankrupcy filing, the PBGCbegarto investigate
EVTAC's business prospects and the cost of continuing its pension plan. Pls.” SMFHe23.
PBGCdetermined that the Plan would be unable to pay benefits when due, and that the PBGC’s
long run loss would increase unreasonably if the plarenot terminded. AR 520.

Specifically, the PBGC determined that #¢TAC shutdown had yet to become permanent and
thata permanent shutdown, when it occurred, would increase the Plan’s unfunded benefit
liabilities by more than $68 million aralsoincrease the Plan’s unfunded guaranteed benefits by
more than $34 million. AR 534The PBGCadditionally considered that on August 1, 2003, a
benefit increase would take effébaitwould potentially add $1.6 million to the Plan’s
underfun@dguaranteedbenefits. Id.

In an effort to mitigate these future liabilities) July 24, 2003he PBGC filed an action
in the United States District Court for the District of Minnesota seekiny@untarily
terminate the Plan, have PBGC appointed as the plan’s statutory trusteeabhsheily 24,

2003 as the official termination date of the Plan, pursuant to 29 U.S.C. L3AR600-01;

Pls.” SMF | 24. The USW, however, intervened in that action, arguing that the tesmaufete

of July 24, 2003 “would not be in the best interests of the participants of that plan and would be
contrary to law.” AR 618. In itsbrief opposing USW’sequest to intervene, the PBGtated

that the USW sought to contest the July 24, 2@03ination datdecause it wanted more time

to “permit ‘shutdown benefits’ to accrliqut the court shoulthisreject this argument because

the PBGC had statutorilysanctioned interest in terminating plans prior to such large increases

10



in liability. AR 627. The PBGGQurther represented that “recent proceedings relating to the sale
of Thunderbird strongly indicate that Thunderbird will be operating again soon, thusdgrgcl
the possibility that a permanent shutdown occurred.” AR 627.

Although the USW initially opposed the PBGC'’s proposed termination date, under the
terms of its December 1, 2003 settlement agreement with EVTAC, thedd8W#d to “consent
to the date of plan termination proposed by PBGC” and withdraw its opposition in the U.S.
District Court for the District of Minnesota set July 24, 2003 as tRéantermination date.

Def.’s SMF { 38 AR 597, 602-09.In accordance witthe settlement agreemeaty May 10,
2004,the USW represented to the district court thadid not oppose” PGBG’s motion to set
July 24, 2003 as the termination date of the Thunderbird Plan. AR 597. Accordingly, on
August 19, 2004, the district court granted PBGC’s motion, declared PBGC the plarntgtat
trustee, and set July 24, 2003 as the date on whicHahaédPmnated AR 505.

Subsequent to the Plan’s termination, between December 21, 2006, and May 15, 2007,
PBGC'’s administrative determinations governed participant bené&fiRs467. During this
period,approximately240formerEVTAC employeespplied for shutdown benefits pursuant to
the Plan, which the PBGC deniedR 5-6, 369 473 On May 31, 2007, the USWed an
administrative appeal of those decisions on behalf of the participants who were Hetdedva
benefits, arguing that EVTAC was permanently shutrdprior to the Plan’s terminatiatateof
July 24, 2003 and the former employees’ continuous service was broken due to the permanent
shut down.PIs.” SMF 1132,AR 6. On November 30, 2007, the PBGC Appeals Board issued a
final agency decision, upholding the PBGC'’s denial of benefits and statingehBBIGC is
unable to guarantee shutdown benefits . . . because Thunderbird was not permanently shut down

before the Plan was terminated on July 24, 20@3&R’'2-17.

11



C. Procedural History

On June 17, 2008, the USHiked a Complaint in the U.S. District Court for the District
of Minnesota on behalf of former Thunderbird emploYeeminst the PBGC seeking
declaratory judgment th#tte plan participants are entitled sbutdownbenefits enforcement of
employees’ rightsinder the plan, and damages. Am. Compl., ECF Nd[L3125. In
response to the Complaint, tRBGCmoved to dismiss the action for improper venue pursuant
to FeD. R.Civ. P.12(b)(3), orin the alternativeto transfer venue to the District of Columbia.
ECF No 8. On March 29, 2009, the District Court for the District of Minnesota denied the
PBGCs motion to dismiss, but granted its motion to transfer venue and transferreddhe inst
lawsuit to this CourtECFNo. 23.

On September 15, 200e PBGC moved for summary judgment based on the
administrative record arguingthat itwasentitled to judgment as a matter of law because the
administrative determinations at issue in this case netrarbitrary orcapricious or otherwise
not in accordance with lawDef.’s Mot. Summ. J., ECF No. 51. The plaintfifed a cross
motionmoving for summary judgment on the issue of liability, contenthagthePBGC is
obligated to guarantee the payment of shutdbamefitsunder the Plan. Plsviot. Summ. J.,
ECF 52. Both of these motions are pending before the €ourt.

As explained below, th®BGC’sdetermination thathe Thunderbird facility did not

permaneny shut down prior to the plan’s termination dateuly 24, 2003,is supported by

® The USW initially filed suit on behalf of 253 former Thunderbird empésy On November 4, 2008, USW filed an
amended complaint adding eleven individually named plaint#SF No. 13.

" The parties agree that the administrative record here consists of nedmiydied and fifty pages, including the
PBGC Appeals Board decision, the termfishe Thunderbird Pension Plans, participant appeals documents, and plan
termination documents, as well as contemporaneous correspondenceaathaiemoranda between EVTAC, the
USW, and the PBGCSeeECF No. 3246.

8 This case was transferred to therent presling Judge on January 21, 2011.

12



sufficientevidence in the Administrative Record. Accordingly, the defendant’s miation
summary judgment is GRANTEBNd the plaintiffsmotion for summary judgment on liability
is DENIED”?
Il. STANDARD OF REVIEW

A. Review of PBGC Administrative Determinations Under 29 U.S.C. 8§ 1303(f)

Plaintiffs seek review of the PBGC'’s denial of their applicatifor “shutdown benefits”
pursuant to 29 U.S.C. § 1303(f), which provides, in relevant part, that “any . . . participant, or
beneficiary, [who] is adversely affected by any action of [PBGC] witheadp a plan in which
such person has an interest . . . may bring an action against the corporation for appropria
equitable relief in the appropriate court.” 29 U.S.C. 8§ 1303(f)(1hil&/Bection 1303(fpllows
plaintiffs to assert their clainm federal courtit does not specifically identify an appropriate
standard ojudicial review for the PBGC'’s decision.

The PBGC, however, is a federal agency subject to the provisions odlthiaistrative
Procedure Act (“APA”). 5 U.S.C. 88 5%t seq.Pursuant to the APAoairts generally must
defer to agency actions, including informal agency adjudications, unlessititdfpla
demonstrates that the decision was “arbitrary, capricious, an abuse of alis@ettherwise not
in accordance with the law.” 5 U.S.C. 88 53686(2)(A).

The plaintifs arguehat “[tlhe D.C. Circuit has not addressed the appropriate standard of
review” to be applied to the specific PBGC determination at isstiesicase, namely whether a
“permanent shutdown” of the Thunderbird plant occurred prior to the date of plan teominati

Pls.”Mot. Summ. J.ECF No. 52, at 11. According to the plaintiffs, the appropriate standard of

° Pursuant to Local Civil Rule 7(f), the plaintiffs requested oral argtiorethe instant motions. The local rule
provides that the allowance of oral argument “shall be within the dsereft the court.” LCvR 7(f). The Court
agrees with the defendant that “the issue in this case is straightfamdiths been fully briefed by the parties, and
that oral argument would not be particularly useful to the Court in riexgriés decision.” Defs.” Opp’n P$.’ Mot.
Summ. J., ECF No. 53, at 15. Accordingly, the plaintiffs’ request forangaiment is denied.

13



review of the PBGC'’s denial of benefits in this casgeisiovoand the agency is not entitled to
deference under the APA. Thismsorrect
1. DeNovo Judicial Review Is Not Appropriate In This Case

In support of its contention thede novareview is appopriate, the plainti§rely
primarily on Firestone Tire & Rubber Co. v. Bruch89 U.S. 101 (1989) ardlycus vPension
Benefit Guar. Corp.133 F.3d 1367 (10th Cir. 1998). According to the plaintiffs, “[u]lnder
Dycuss rationale, the appropriate standard of review of the PBGC’s determination casleiss
de novd’ PIs.” Mot. Summ. J., ECF No. 52, at 1MleitherFirestonenor Dycus however,
provide dispositive support for the plaintiffs’ position.

In Firestone the Supreme Court addressed the appropriate standard of judicial review
under ERISA for benefit determinations made by fiduciaries or plan adratoistr 489 U.S. at
105. Plaintiffs were six employees who sought benefits under an ERISA coverexdigiiahe
plant in which they worked was sold by Firestone as a going concern to anothengdish
The employees allegemmter alia, that they were entitled to severance benefits under the
provisions of their pension plan because the sale of their plant constituted a “reductook in w
force.” Id. at 106. After Firestone denied their application for benefits, the plaintiffs initiated an
action pursuant to 29 U.S.C. § 1132(a)(1)(B), which provides that a “civil action may be brought
... by a participant or beneficiary [of a covered plan] . . . to recover benefits dueuadem
the terms of hisplan . .. .”

The Supreme Court addresgsbd standard of judicial review for cases challenging denial
of benefits pursuant to § 1132(a)(1)(Bigting

Consistent with established principles of trust law, we hold that a denial of
benefits challenged under § 1132(a)(1)(B) is to be reviewed under reovo

9The Supreme Court noted that following the sale of the plant in widéshworked, the employeesHirestone
“continued in their same positions without interruption and at the satie® of pay.”Firestone 489 U.S. at 105.

14



standard unless the benefit plan gives the administrator or fiduciary discrgtionar
authorityto determine eligibility for benefits or to construe the terms of the plan.

489 U.S. at 115. In situations where the plan provides the administrator or fiduciaeyialsty
determine benefits, the Court stated that deferential review is appropdade.111;see also
Metro. Life Ins. Co. VGlenn 554 U.S. 105, 111 (2008&kaffirming the standarset forth in
Firestonefor actions under § 1132(a)(1)(B)The Court explicitly noted, however, that its
holding ‘is limited to the appropriat&tandard of review in § 1132(a)(1)(B) actions challenging
denials of benefits based on plan intergrets” and “express[gdo view as to the appropriate
standard of review for actions under other remedial provisions of ERIBi#estong 489 U.S.

at 108.

This express limitation of th&tandard of review to actions brought pursuant to 8§
1132(a)(1)(B)is not addressed by the plaintiffs who instead seek to stretch the holding to cover
actions, such as the instant lawsuit, browdifailenging PBGC administrativkecisions undeat
different ERISA subchapter, namedyl303(f). The plaintiffs’ reading ofFirestone which
involved review of a private employer’s administration of an ERISA plan and thpbypen's
denial of benefits, to apply to the PB@(eates a tension between the standards of review under
the APA with that set forth iRirestone

The plaintifis urge the Court to reconcile this tension by reaBlingstoneto trump any
contrary standard of reviethat may beequired bythe APA. Theyely on the Tenth Circuit’s
decision inDycusassupport for the proposition thdé novareview is appropriateln Dycus
the PBGC assumed administration of certain pension plans after the compamigtedimg the
plans became insolvent. 133 F.3d at 1368. Former employees of the company applied for
benefits under one of the plans, which the PBGC, acting as administrator of the ipieah adter

concluding that a “permanent shutdown” had not occurte.dat 1368-69.

15



The paintiffs in Dycusunsuccessfully challenged tR8GC’sdenial of benefits in
district courtpursuant to § 1303(f)ld. On appealthe Tenth Circuitaffirmed thePBGC'’s
determination that a “permanent shutdown” of the company’s mine had not occuritsd and
decisionto deny certaibenefits to plan participants. In setting forth the appropriate standard of
judicial review, the Tenth Circuit emphasized that the PBGC is an administrativey agehits
decisions “must be upheld unless it is ‘arbitrary, capricious, an abuse of discretidmeronse
not in accordance with law.”ld. at 1369. Notwithstanding the Court’s reference to the APA
standard of review, the Court then acknowledged that this standard of review was rongiste
Firestone stating:

The challenged agency action involves construction of the terms of a
pension plan, which we generally review de ndvee Firestone Tire &
Rubber Co. v. Brugh489 U.S. 101 (1989). But if a pension plan itself
“gives the administrator or fiduciary disdatary authority to determine
eligibility for benefits or to construe the terms of the plaeh,’at 115, the
administrator's or fiduciary’s decision is entitled to review under the
deferential arbitrary and capricious standard.

Here the plan administrato . . had authority to decide all questions
concerning the application or interpretation of the provisions of the
[p]lan. When the PBGC took over the plan as statutory trustee, it had
authority to “do any act authorized by the plan . . . to be doneclyyl&m
administrator or any trustee of the plan.” 29 U.S.C. § 1342(d)(1)(A)(i).
Thus the district court correctly determined that the decisions of the
PBGC were entitled to deferential review under both the APA and
Firestone.

Id. Thus, the Tenth Circuit recognized the potential tension betiisestoneand the APA, but
was able to reconcile the two in that case because the plan at issue fit witfineshene
exception tade novaeview.

The plaintiffs would like to read more into the Tenth Circuit’'s statemeridyaus They

contend that the Tenth Circuit applied #ieestonestandard to the PBGC’s administrative
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actionand only deferred to the PBGC because the plan at issue gave the administrator
discretionary authority, which the Thunderbird Plan does not provide to the PBGI€ case
See Firestone489 U.S. at 115 (stating that de novo review is appropriate “unless the benefit
plan gives the administrator or fiduciary discretionary authoritletermine eligibility for
benefits or to construe the terms of the plan.”). The plaintiffs’ readibyafisand its
understanding dfirestoneis incorrect. While the Tenth Circuit discusg@cestoneand the
deference accorded to the administratoth@yterms of the pension plan, the Court did not, as
the plaintiff argues, disregard the APA. To the contrary, the Court stated ¢cisadle of the
PBGC “were entitled to deferential review unteththe APA and-irestone” Dycus, 133 F.3d
at 1369 (emphasis added).

Aside fromDycus the plaintiff cites no other case in support of its position that the
PBGC should not be accorded deference under the APA in actions pursuant to § 1803(f).
the Tenth Circuit, this Court conclusléhatdeference to the PBGC under the APA is appropriate
given the agency’'specialized role in the administration and protection of pension benefits for
this country’s workers.lt is true that the PBGC*&ual role of trustee and guarantor . . .
undoubtedly has some built-in potential for a conflict of intereRigch v. Pension Ben. Guar.
Corp., 744 F.2d 156, 161 (D.C. Cir. 1984) (stating that the PBGC’s duahknjl€egive rise to a
conflict of interest leading to a breach of the fiduciary obligations of a plandtfystee also Glenn
554 U.S. at 115 (holding that courts should consider, under § 1132(a)(1)(B), the conflict of
interest arising from an entity’sudl role as an ERISA plan administrator and payer of plan
benefits as a factor in determining whether the plan administrator has aisudiedretion in
denying benefifs Firestong 489 U.S. at 115 (“[l]f a benefit plan gives discretion to an

administrabr or fiduciary who is operating under a conflict of interest, that conflict must be

17



weighed as a factor in determining whether there is an abuse of discretidevgrtheless,
Congress not onlgxpresslyauthorized the PBGC to assume a dual role as trustee and guarantor,
but also provided for involuntary termination proceedings under ERpgécisely so thgthe]
PBGC can protect its own financiaterests andavoid any unreasonable deterioration of the
financial condition of the plan or any unreasonable increase in the liability of th& fund.
Republic Tech. IntI386 F.3d at 668 (quoting 29 U.S.C. § 134R(¥Yhile the potential conflict
arising from the PBGC'’s dual role may certainly be relevant in some circurastdahe Court is
cognizant of the agency’s unique role in regulating ERISAi@ndterest in maintaining
financial stability so that it may continue to safeguardiasdre benefits for employees across
the county*!

As explained above, the plaintiffs’ assertion thaestoneandDycussupportde novo
review of the PBGC'’s actions in this case is erroneous. Courts have consegetidy the
deferential APA standdrof review to PBGC actions under 8§ 1303®eee.g, Sara Lee Corp.
v Am. Bakers Ass’'n Retirement Pl&i2 F. Supp. 2d 32, 37 (D.D.C. 2007) (rejecting assertion
thatde novareview applies to actions under § 1303(f) and applying deferential review pursuant
to the APA);Montgomery v. Pension Benefit Guar. Cog01 F. Supp. 2d 139, 141-42 (D.D.C.
2009) (applying deferential review under the APA to legal challengegiesuant to §

1303(f))*? In fact theplaintiffs specificargument thaFirestoneshould be applied to the

" The PBGC receives no funds from general tax revenBes.Republic Tech. Int386 F.3d at 661. The agency
finances its operatiorfsising income from four basic sources: (1) insurance premiunis/sebngress and paid by
sponsors of defined benefit plans, (2) investment income, (3) assetminated plans, and (4) recoveries, if any,
from employers whose underfunded plans haveitexted.” Id.; see als®9 U.S.C. §8 1302(g)(2), 1306, 1362.

2 The plaintiffs argue thaflontgomery v. PBGGupports their position thae novareview should apply despite
the fact thaMontgomeryapplied deferential judicial review pursuant to the AR3ecifically, the plaintiffs state
that “[a]fter stating the general standard of review applicable in APA casahe Court went on to apply what
amounts to a thorougte novareview of the agency’s decision” and “carefully examined the plan terms in
qguestion.” Pls.’ Reply, ECF No. 55, at 8. This argument is mgsitl@hat court explicitly stated that the APA
required judicial deference to agency actiand its detailed explanation aswby the agency in that case was
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PBGC was recently raised and denbgchnotler court in this jurisdiction.

In Davis v. PBGCJudge Kennedy rejected the plaintiff's assertion that “the trust law
principles applied by the Supreme CourFirestone. . . apply equally to the PBG(Davis v.
Pension Benefit Guar. CorgdNo. 08ev-1064, 2011 WL 453688&t*2 n.2 (D.D.C. Sept. 30,

2011). ThecourtrecognizedhatFirestonewas limited to actions under 8 1132(a)(1)(B) and “is
not binding” in cases under § 1303(f). Accordingly, the coomncludedhat there was “no other
avenue to avoid the default presumption that federal agestions are, where the governing
statute is silent, reviewed pursuant to the APAL’; see also Alaska Dep’t of Envtl.
Conservation v. EPA40 U.S. 461, 496 (2004) (“Because the Act itself does not specify a
standard for judicial review in this instance, we apply the familiar defautiatd of the
Administrative Procedure Aend ask whether the Agency’s action was ‘arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with”lawlust as iDavis, thisCourt sees
no basisto depart from the default presumption that the PBGC is entitled deference pursuant to
the APA™®

2. Arbitrary and Capricious Review Pursuant To The APA

Pursuant to the APA, courts may only set aside agency actions, including those of the
PBGC, that are found to barbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(&ara Lee Corp.512 F. Supp. 2dt37. In

evaluating agency actions undkeis standard, courts musonsider “whether the [agensy’

correctshould not be construed itoply that the PBGGs held to a higher standard of review.

3 The plaintifs argue that the PBGC must administer the plan in accordance with its terimesraritle specific
contract term at issue is ambiguous because the Plan does not define “peshatt®wn.” Pls.” Mot. Summ. J.,

ECF No. 52, at 14According to the plaintiffthe PBGC was incorrect as a matter of contract interpretation, which
is a legal, not factual, determination that the Court must regie=novo Id. The plaintiffs are correct thathite an
agency is provided deference in the interpretation of its ¢atate, it is not provided deference in matters of
contract interpretationSeePIs.’ Reply, ECF No. 55, at8. Here, however, whether a “permanent shutdown”
occurred prior to the Plan’s termination date is primarily a factuatignesvhich is withinthe agency’s expertise to
determine after review of relevant facts and circumstances of the shutdown.
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decision was based on a consideration of the relevant factors and whethéathbeen a clear
error of judgment.”Marsh v. Oregon Natural Res. Coun@b0 U.S. 360, 378 (1989) (internal
guaations and citation omitteditizens to Preserve Overton Park v. Vglgél U.S. 402, 416
(1971);DIRECTV, Inc. v. FCC110 F.3d 816, 826 (D.C. Cir. 1997). The scope of the Court’s
review under this standard “is narrow and a court is not to substitute its judgmtatfof the
agency.”Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins, @63 U.S. 29, 30 (1983).
The Court starts with the assumption that the agency action is fadidl. Def. Fund,
Inc. v. Costle657 F.2d 275, 283 (D.C. Cir. 1981). If an agency, however, “failed to provide a
reasoned explanation, or where the record belies the agency’s conclusion, fthegstuundo
its action.” Cnty. of Los Angeles v. Shalale92 F.3d 1005, 1021 (D.Cir. 1999). At the very
least, the agency must have reviewed relevant data and articulated a satisfptaoigtiex
establishing a “rational connection between the facts found and the choice Mate.¥/ehicle
Mfrs., 463 U.S. at 43 (internal quotations omittese also Pub. Citizen, Inc. v. Fed. Aviation
Admin, 988 F.2d 186, 197 (D.C. Cir. 1993) (“The requirement that agency action not be
arbitraryor capriciousncludes a requirement that the agency adequately explain its result.”).
Agency actions are considerarbitraryand capricious the agency “relied on factors which
Congress has not intended it to consider, entirely failed to consider an importahbaspe
problem, offered an explanation for its decision that runs counter to the evideneethefor
agency, or is so implausible that it could not be ascribed to a difference in view or thet pfodu
agency expertise.Motor Vehicle Mfrs.463 U.S. at 43. While the agency’s explanation cannot
“run [ ] counter to the evidenceid., courts should “uphold a decision of less than ideal clarity if
the ageny’s path may reasonably be discerneBdwman Transp. Inc. v. ArkansBest Freight

Sys., InG.419 U.S. 281, 286 (1974). Furthermore, where an agency has acted in an area in
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which it has special expertise, the court must be particularly deferertti@ &gency’s
determinations.Sara Lee Corp 512 F. Supp. 2d at 3’At the same time, the Court is mindful

of the PBGC'’s special fiduciary role as administrator of the plan at i Piech744 F.2dat
161 (recognizing that the PBGC'’s dual rakeguarantor and trustee may “give rise to a conflict of
interest leading to a breach of the fiduciary obligations of a plan trustee”).

In actions under the APA, summary judgment is the appropriate mechanism for
“deciding, as a matter of law, whether tigency action is supported by the administrative
record and otherwise consistent with the APA standard of revi@eé€ana, Inc. v. Lock&lo.
10-cv-744, 2011 WL 6357795, at *8 (D.D.C. Dec. 20, 2011) (citinRithard v. INS554 F.2d
1173, 1177 (D.C. Cir. 1977)). “In such cases, a federal district court sits as an apgaliase tr
to review the purely legal question of whether the agency acted in an arhiidasg@icious
manner.” Franks v. SalazamMNo. 09¢v-942, 2011 WL 4600723, at *4 (D.D.C. Oct. 6, 2011)
(citing Am. Bioscience, Inc. v. Thomps@69 F.3d 1077, 1083 (D.C. Cir. 2001)). Judicial
review is limited to the administrative record, and the burden is on the plaintitive pow the
decision was arbitrary and capricioud.

B. Summary Judgment

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, summary judgment shall be
granted “if the movant shows that there is no genuine dispute as to any mateald the
movant is entitled to judgment as a matter of lakeb. R. Civ. P.56(a);Anderson v. Liberty
Lobby 477 U.S. 242, 247 (1986)a0 v. Freeh27 F.3d 635, 638 (D.C. Cir. 19943ummary
judgment is properly granted against a party who “after adequate timadowery and upon
motion . . . fails to make a showing sufficient to establish the existence of an eé=ssemtial to
that party’s case, and on which that party will bear the burden of proof at Cialldtex Corp. v.

Catrett 477 U.S. 317, 322 (1986). The burden is on the moving party to demonstrate that there
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is an “absence of a genuine issue of material fact” in disfile¢otex Corp.477 U.S. at 323.

In ruling ona motion for summary judgment, the court must draw all justifiable
inferences in favor of the nonmoving party, and shall accept the nonmoving party’s edsence
true. Anderson477 U.S. at 255fao, 27 F.3d at 638. The Court is only required to comgluz
materials explicitly cited by the parties, but n@ayits own accord consider “other materials in
the record.”FeD. R.Civ. P.56(c)(3). The nonmoving party must establish more than “the mere
existence of a scintilla of evidence” in support of its posittorgerson477 U.S. at 255, and
cannot simply rely on allegations or conclusory statemeateene v. Daltonl64 F.3d 671, 675
(D.C. Cir. 1999). Rather, the nonmoving party must present specific facts that wouldaenable
reasonable jury to find in its favotd. If the evidence “is merely colorable, or not significantly
probative, summary judgment may be grantéchtlerson477 U.S. at 249-50.

1. DISCUSSION

The paintiffs contendhatthe PBGC erroneously denied “shutdown benefitsbtmer
EVTAC employeesa determination that “rests squarely on the conclusion that the EVTAC plant
wasnot permanently shut down by the Company prior to the plan termination date of July 24,
2003.” PlIs.” Mot. Summ. J., ECF No. 52, at 14. As explained alter€ourt must defer to the
PBGCso long as its decision was not arbitrary, capricious, an abuse of discretion, orsetherw
not in accordance with lawSee Dycusl33 F.3d at 1370. Upon review of the administrative
record, the Court concludes that the RB&determination that thEVTAC facility did not
undergo a “permanent shutdown” prior to the plan termination date is sufficiently s&gopgr
evidence in the record

A. The PBGC's Decision is Supported bfVTAC'’s Public and Private
RepresentationsThat a Permanent Shutdown Had Not Occurred

The Thunderbird Plan provides for shutdown benefits when there is a “permanent
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shutdown,” but does not define or specify when a “permanent shutdown” occurs. PBGC policy
states thaivhen the agency is confronted with applications for shutdown benefits, it will
“scrutinize shutdown benefits and make chge&ase determinations of whether facility
shutdowns have occurred. The purpose of these determinations is to ensure that shutdown
benefits are not paid when employment has continued, even if that employment isieuth a
employer.” AR 659 (PBGC Operating Policy Manualhhe PBGC further states that it “will

pay shutdown benefits only if it determines that a shutdown has occurred . . . . A détenmina

of whether a shutdown has occurred will be based on whether or not substantially all of the
employer’s operations have ceased, resulting in a loss of jobs that is expectedrtodmnepe

for all or substantially all of the employees at that facility who areqgaatits in the planThe

sale of an employes’assets does not automatically constitute a shutdown.” ARB&IL

Operating Policy Manual In determining whether a permanent shutdown had occurred prior to
thePlan’s termination date, the PBGC Appeals Board methodically reviewed in chronological
order the representations made by EVTAC publicly to its workers and in judiccdgaings, as

well as privately to the PBGQn doing so, the Appeals Board also evaluahbedplaintiffs
interpretations of those same representations as a basis for the plassiéitions that EVTAC
permanently shut down its plant on May 15, 2003.

First,the PBGCAppeals Board addressed the plaintiffs’ assertion that “management’s
written statements indicate its intent to permanently close the plant if no additionalwede
received.” AR 8. SpecificallEVTAC’s March 2003NVARN Act Notice to employeeadvised
that the plant was to be “temporarily” shutdown, unless new orders were receivegtderin
“shutdown period.”SeeDef.’s Mot. SummJ., ECF No. 51, at 7; AR 463, 565. The Appeals

Board noted the “clear” indication that the shutdown was “temporary,” and of “in@efinit
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duration” because EVTAC was uncertain “when it might receive” new orderdahddt want
to limit its options by specifying an end date that was too early.” AR B shorteven though
EVTAC did not obtain new ordefsom Marchto July 24, 2003EVTAC believed that it had not
permanently shut down and was continuing to seek new orders and buyers and had not decided
to liquidate its assefgermanently

In support of this conclusiome record indicates that early June 2003, EVTAC was
communicating with the PBGC and informed the agency that 300 hourly workers had applied for
shutdown benefits in May 2003, but the company had denied those benefits becausedthere is
glimmer of hope [EVTAC] can survive.” AR 583 (Email from Gadre Ajit descghlane 6,
2003 phone conversation with EVTA€presentativgs EVTAC further informed the PBGC
that the USW was “pressuring the company to declare a permanent shutdown” ibinaithdso
far resisted.”ld. EVTAC believed that it would decide by “Aug 1” whether to reorganize or
“liquidate (i.e. the date it may declare permanent shutdown)” and there was “hoibe that
Chinese will want to buy pellets” anflCleveland}Cliffs may want to buy EVTAC too.’AR
584.

Second, in making its decision, the PBGC Appeals Board reliedEN®AC’s
representations regarding its efforts to find new contracts and buyers throp@b@aiu The
record indicates th&VTAC met with Congressman Oberstar on July 5, 2003, who then began
facilitating conversations with Chinese steelmakers and potential buy@MAC’s
representations that it hoped to sell the company and that it was negotiating wittalpotgers
are corroborated by the fact that it did fact, reach an agreement to sell the EVTAC facility
merely three months later in October 2003itdmotion to approve the asset sale in the

bankruptcy courtEVTAC stated ithad “suspendeitis mining and taconite production operations
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on or about May 16, 2@0 and was continuing “to maintain the equipment and other assets
associated with its mining operations to protect the enterprise value of its estate wh
[Thunderbird sought] a purchaser and/or funding for a plan of reorganization.” AR 64ée47;
alsoDef.’s Mot. SummJ, ECF No. 51, at 10.

EVTAC's public and private representations that a permanent shutdown had not occurred
as of July 24, 2003, as well as evidencaséfforts to find new buyers to resuscitate its
operations, providsufficientsupport for PBGC’s conclusion that the shutdown was not
permanent as of July 2003. This Court is cognizant, as was the PBGC Appeals Boavdr,howe
thatin February 2003, prior ttheevents described above, EVTAC informed USW
representatives a confidatial letter that the plant would likely “close permanefithnd
EVTAC’s June 2003 request to the DOL to reconsider Trade Adjustment Assidestwded
the plant as “totally shutdown.” The Court agrees with the plaintiffs, howtagfactions
spealouder than words.” Pls.” Mot. Summ. J., ECF No. 52, atTltese two representations
do not sufficiently undermine other facts in the record, includindence oEVTAC's efforts,
which were ultimately successful, of selling its operat@ass going concern.

B. Objective FactsFurther Support PBGC’s Determination That a Permanent
Shutdown Did Not Occur

The paintiffs contend that because the Thunderbird Plan did not specifically define
“permanent shutdown,” the Court should look to arbitration decisaria coherent and
persuasive body of authority interpreting ‘shutdown benefit’ provisions.” RRt&. Summ. J.,
ECF No. 52, at 14. According to the plaintiffs, arbitration decisiodisatethat the appropriate

inquiry to determine whether a permanent shutdown occurs involves assessingve fgets’

25



and whether the company “abandoned all ‘reasonable hope’ of resuming operdtihst 15
16.

As an initial matter, the Court rejects the suggestion that arbitral decisiond toatro
Court’s analysis of whether the PBGC'’s action was arbitrary or caprichsishe defendant
notes, “[s]ince the sole question is whether there was a rational conneciveeméte facts
found and the decision PBGC made, the arbitral decisions are not binding, or evenygersuasi
authority in challenging PBGC's benefit determinations.” Def.’s Oppaa Plot. Summ. J,

ECF No. 53, at 11In any eventthe PBGC Appeals Board stated that it “considered all of the
material [] submitted in connection wifthe plaintiffs’] appeal, including the arbitral decisions
cited in [the plaintiffs’] brief.” AR 6.

The paintiffsargue that the PBGC’s determination that the plant was not permanently
shutdown was erroneous because it looked to the compatgterhents and subjective beljéfs
andignored “objective facts.” PIsOppn Def.’s Mot. Summ. J., ECF No. 54t8-9. The
plaintiffs contend that “the ‘objective facts’ in the record readily demaestinat, as of the Plan
termination date of July 24, 2003, the Company had indeed ‘thrown in the towed decisive
sense that it harbored neasonabléope’ of resuming its operations at the EVTAC plant.”
Pls.” Mot. Summ. J., ECF No. 52, at 1Butting asidd&EVTAC's representationsiowever, the
administrative record contains sufficient evidence to support the PBGC'sisiomcthat
EVTAC did not permanently shut down.

The plaintiffs primarily assert th&EVTAC's decisionnotto maintain the plant and its
equipment in ‘standby’ condition — as EVTAC consistently had done in the past in the case of

temporaryshutdowns — speaks volumes and leads ineluctably to the conclusionttiigt in

14 The arbitral decisionthe plaintiffs cite do not involve the PBGC and, in any event, were not binding on the
PBGC's Appeals Board. AR 8.
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instance, EVTAC's closure of the plant was intended tpdsmanent Id. at 19. Plaintiffs
contend that when the EVTAC plant was temporarily shut down in the past, “15 to 20 hourly
employees” continued to be employed to protect equipment from damage and disuse, and
vendors left their equipment tne plant site.By contrast,m this instance, employees were
instructed to weld shut the gates and doors of the plant, the vendors’ leases weatadramd
their equipment removed, and there were no hamiployees to perform intermittent inspeatio
of the plant equipment.

The plaintiffs are correct that the 2003 shutdown differed from temporary shutdowns tha
had occurred in the past. Nonetheless, this evidence does not conclusively ebtztiiigh t
shutdown wapermanent In Coleman v. PBGCNo. 99¢v-278, 2005 WL 5534139 (D.D.C.
2005), for example, the court concluded that although there was “a complete shutdown of the
entire plant” and employees were laid off months prior to the plant closing ditdogs not
follow . . . that a production shutdown necessarily constitufgtmanenshutdown of []
plants.”ld. at *11. That court specifically concluded that the “PBGC relied on the Union’s and
[company’s] representations [regarding when the plant closure was ertinamd such
reliance vas not unreasonableld. at *10.

In this case, EVTAC’s shutdown and specifically its departure from previoutscprac
alsodoes nohecessarilymply that the EVTAC plant was permanently shut down, nor did the
PBGC failto consider the specific circumstances of EVTAC’s May 2003 closthie.PBGC
recognized and “agree[d]” that EVTAC “did not anticipate reopening the plamtveitmatter of
weeks after the temporary closure beganR ¥). Nevertheless, the PBGC coneddhat “a
failure [to place the plant on standby] would [not] foreclose any reasonieddibdiod of

resuming operations.” AR 9. This determination is supported by the record, whidisbeta
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that EVTAC did in fact resume production in late 2003 as required by the terms otti@nsa
between EVTAC and Clevelas@iffs/Laiwu.

Other objective facts in the record provide a sufficient basis for the PBfBG&usion
that a permanent shutdown had not occurred. As previously noted, EVTAC’s March 10, 2003
notice described thelanned shutdowas“temporary.” AR 464-65.A similar description was
used two months later, in May 2003, when EVTAC initiated bankruptcy proceedings under
Chapter 11 seeking to reorganize or sell tragany anglaced nearly all of its workers on
“indefinite temporarylayoff.” AR 540 (emphasis added). In May and June, EVTAC denied
“shutdown benefits” to these employees upon its conclusion that the shutdown was not
permanent. Moreovethe record indicates thBVTAC continued to seek new orders, meeting
with potential buyers through and past the July 24, 2003 termination EMBAC’s actions
prior to the July 24, 2003 date adequately support the PBGC'’s conclusion that EVTAC still
intended to revive and renew its operations andthieethutdown had yet to become permanent.

Finally, the procedural history of this matter lends further support for the BBGC
conclusion that no permanent shutdown of EVTAC occurred prior to the July 24, 2003
termination date PBGC moved to terminate the Plan on July 24, 2003, befongs view,
EVTAC'’s shutdown became permanent, which would have triggered the vesting of shutdown
benefitsand the resulting increase in unfunded liabilities for the agency. In particular, @ PB
Appeals Board thoroughly considered the plaintiéissertion that by the time of tRlan's
termination, the PBGC had determined that “EVTAC was not viable and that threr®wa
reasonable expectation that the facility would resume operdtiés10. The Appeals Board
discussed internal PBGC documents relied upon by the plaintiffs for its camcthat the

PBGC knew the plant had permanently ceased operations by July 24, 2003. Contrary to the
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plaintiffs’ conclusion, the Appeals Board determined that these internal documents showed the
termination date was set while the plant was merely in tempshaitgown and even though
EVTAC “continued seeking pellet contracts,” in order to avoid “additional underfunding that
would result from a permanent shutdown . ...” AR 10-11.

USW understood the timing of the PBGC'’s action and the reason underlying its proposed
termination date of July 24, 2003. The USW intervened in the proceeding before the U.S.
District Court for the District of Minnesota order to contest the July 24, 2003 date as “not in
the best interests of participants of [the] plan.” AR 618. As part of a negotiatetialealer,
the USW ultimately agreed the July 24, 2008 rminationdate and represented to the district
court that it “dd not opposethe PBGC’s motion AR 505-06; 597, 609-14.

C. The PBGC Did Not Err When Considering EVTAC’s Transaction with
Cleveland-Cliffs and Laiwu

The plaintiffs additionallycontend that the PBGC erred in its determination that the
EVTAC plant wasot permanently shut down because it improperly considered EVTAC'’s
eventual sale of the plant. According to the plaintiffs, “relevant leas@and the PBGC’s own
policy statement on shutdown benefits establish that the right of pension plampaaisito
receive shutdown benefits whreir employeipermanently ceasds operations at a plaitt
owns is not negated by the employer’s subsequent sale of its assets to arduemétsitthat
initiates operations anew at the plant but does not adopt or continue the employer’s pension
plan.” PIs.” Opp’n Def.’s Mot. Summ. J., ECF No. 55, at 11.

In support of this positionhe plaintifisrely onThorpe v. Retirement Plan of the
Pillsbury Co, 80 F.3d 439 (10th Cir. 1996), but this reliance is misplated@horpe the
plaintiff challenged his previous employer’s deniakafly retirement benefitgvhich he argue

were triggered by “plant closureThe plant in which the plaintiff worked “discontinued its
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operations . . . and laid off its employee&d: at 442. That same day, a new employer “took
over operation of the facility, answering phones, accepting deliveries andrering
employees,’and also re-hirethe plaintiff. Id. Production at the facility began the following
day. While the new employer continued, almost without interruption, production at thetiptant
purchase agreement between the two compaideasot provide for assumption of the previous
employer’scollective bargaining agreemeuith its workers did not requirédhe new ompany

to hire old employees or to continue their terms and conditions of employment; and did not
transfer the liabilities associated witke previous pension and welfare plais.at 443-44.

On these facts, the Tenth Circuit held that the plant in which the plaintiff workled ha
closed within the meaning tifie pension plan and th@aintiff was entitled to early retirement
benefits. Theaurt stated that was “precisely the alteration in the rights and responsibilities of
Defendants that makes it cldhat the [] plant closed” and thdie plan’s “contractual liabilities
did not evaporate” when the plant was sold to “a buyer who specifically refusedtocassch
liabilities.” Id. at 444;cf. Dycus 133 F.3d at 137%2 (affirming PBGC'’s determination that a
“permanent shutdown” did not occur in part because plaintiffs’ new employer egsum
responsibility for the existing pension plans).

The plaintiffs in this case argue that “[t|he reasoning and the holding of the Ceatit
in Thorpeapply with full force here. Like the purchaser of the employer’'s assétsonpe the
purchaser of EVTAC's assets in this cadénited Taconite- did not, insofar as the record
shows, agree to assume EVTAC's trantual liabilities under the terms of the Thunderbird
Pension Plan.” Pls.” Mot. Summ. J., ECF No. 52, a222\While as a factual matter the
plaintiffs are correct, thesnisunderstand the question before the Court. As the defendant

explains, the question ifhorpewas“whether there had been a shutdown at all orddte of the
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sale not whether there had earlier beépexmanent shutdown.Here, whether the purchaser
later assumed the Pension Plan has no relevamaef.”s Reply, ECF No. 57, at 4.

To elaboratethe Thunderbird Plan terminated on July 24, 2003, well prior to the date
ClevelandCliffs and Laiwu purchased the EVTAC facility as a going concern. Conséguent
the question before the Court is not whether United Taconite assumed the pension péan for th
former EVTAC workers, but whether there is evidence in the record sufficisopport the
PBGC's determination that prior to July 24, 2003, EVTAC had not permanently shut down its
operations. As discussed abothe record indicates thEVTAC not only sought to sell its
operations as a going concebutwas alsaseeking new orders that would allow it to continue to
operate. In its July 5, 2003 meeting with Congressman @bgisr example, the record
indicates that EVTAC discussed the possibility of obtaining sales contriéict€mnese
manufacturersEVTAC further represented to the PBGC during that time that there was “hope
that the Chinese will want to buy pellets.” AR 584. The fact that United Tacoditeoti
assume the Thunderbird Plan when it ultimately purchased EVTAC’s operations doegatet
the fact that evidence supports the PBGC’s conclusion that prior to July 24 EX008C had
not permanently shut down its plant and believed that it could resume operations.

The PBGC'’s determation that the EVTAC plant had not permanently shut down prior
to July 24, 2003s supporéd bythe record before the Court and is rationally connected to the
facts in this caseThe PBGC’sdenial of shutdown benefits to former EVTAC employees was
thus not arbitrary or capricious.

IV.  CONCLUSION
As explained above, the plaintiffs hafedled to demonstrate that the PBGC'’s denial of

shutdown benefits to former Thunderbird employees was arbitrary, capriaicais,ise of
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discretion, or otherwise not in accordance with law. Accordingly, the defendawtin for
summary judgment is GRANTED and the plairgifhotion for summary judgment on liability

is DENIED.

DATE: MARCH 20, 2012 ISl . Loyt A et
BERYL A. HOWELL
United States District Judge
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