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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WESLEY HAMILTON, et al.,

Plaintiffs,

v Civil Action No. 09-00892 (JDB)

DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

Plaintiffs Wesley Hamilton and Joseph Mitchell are former arson investigatatsef
District of Columbia Fire and Emergency Medical ServicBsCFEMS'). Theyallege that
DCFEMS sought to adversely affébeiremployment because they are Africdmerican and
havetheyfiled suit against the District of Columbiélfe District) and DCFEMS claiming
violations of 42 U.S.C§8§ 1981, 1983, and 1985, and intenabmfliction of emotional distress.
In a prior opinion, this Court dismissed plaintis1985 claim and defendant DCFEMS.

Hamilton v. District of Columbia720 F. Supp. 2d 102, 107-09 (D.D.C. 2010)he District has

now moved for summary judgment, thre groundthatplaintiffs’ § 1981 andg 1983 claims are
barred by the statute of limitations ahdtplaintiffs cannot establish that a policy or custorthef
District caused the adverse employment adiat they challenge hereAdditionally, the Dstrict
moves for summary judgment on plaintifistentional infliction of emotional distre¢41ED”)

claim, arguing that it is barred by the statute of limitations, that plaintiffs failed tadprowtice
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under D.C. Cod§ 12-309, and that plaintiffs cannot demonstextgeme anautrageous
conduct. For the reasons that follow, the Disgigtotion for summary judgment will lgganted

BACKGROUND

The background facts have already been well-documented in thésGuwigt opinion.
The most relevant facts are set forth heRaintiffs Sergeant Wesley Hamilton and Investigator
Joseph Mitchell were members of DCFEBISEire/Arson Investigation Unit.SeeHamilton, 720
F. Supp. 2d at 106. On October 17, 2004 they investigated a fire at 3318 Prospect Street, NW,
Washington, DC. Id. Subsequent to plaintifffnvestigation of the fire, allegations were made
that they had improperly conducted the investigation and thus reached an erroneousoa@x|usi
to the cause of the fire, and had lied to supervisors about their conlductThese allegations
were communicated to the U.S. Attorrse@iffice for the District of Columbia On November 10,
2004, the U.S. Attornéy Ofice notified DCFEMS thait would not sponsor plaintifféestimony
in future arson cases unless DCFEMS could clear up the allegationsDCFEMSdid not
provide exculpatory evidence to the U.S. Attorsegffice and plaintiffsnames were placed on
the“Lewis list,” which prevented plaintifffom testifying on behalbf the government inriminal
cases Plaintiffs were thereafter transferred to other units within DCFEMSwhiat they
characterize a®wer status positiorthatwere less well paid.Id.; Hamilton Dep.Pl’s Ex. 1 at
30-32.

In December 200DCFEMS brought disciplinary chargagainst plaintiffs, claiming that
they failedto follow protocol and procedures while conductingRinespect Street fire
investigation. Hamilton, 720 F. Supp. 2d at 106. After an investigation lasting more tham,a yea

the DCFEMS Trial Board found plaintiffs not guilty of all chargdsl. Plaintiffs were notified



of the Trial Boarts conclusions on January 9, 200&l. Plaintiffs subsequently made requests
to the fire chief andhe deputy fire chiefGary Palmeérto be reinstated to the fire investigations
unit, but their requests were either ignored or denied. Hamilton Dep., Def. Ex. 1 ail93:17-
45-47; Mitchell Dep., Def. Ex. 3 at 39:9-11They then made the same request via their attorney
to DCFEMS General @nselwho responded in a letter dated May 30, 2006 that DCFEMS had no
control over the Lewis list and that plaintiffs could not be reinstated unless tteaeded in
getting their names removed from the Lewis liflls’s Ex. 6. As of May 2009, whengmtiffs
filed their complaint, their names remained on the Lewis Ildamilton 720 F. Supp. 2d at 106.
On July 6, 2010, the Court dismissed DCFEMS from the action, and dismissed the §
1985(3) claim against the Districtlt denied the motion to dismiss as to the § 1981 and § 1983
claims, and the IIED claim.Following discovery, the District now moves for summary judgment
on those claims.

STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings and the evidence demdradtrate t
“there is no genuine dispute as to any material fact and the movant is entitled to jualgyment
matter of law’ Fed.R.Civ.P. 56(a). The party seeking summary judgment bears the initial
responsibility of demonstrating the absenca gknuine dispute of material fact. $&sdotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). The moving party may successfully support its motion

by identifying those portions dthe record, including depositions, documents, electronically
stored information, affidavits or declarations, stipulations (including those magarposes of
motion only), admissions, interrogatory answers, or other matémaigsh it believes
demonstrate the absence of a genuine issue of materialFact.R.Civ.P. 56(c)(1).

In determining whether there exists a genuine dispute of material factesufto preclude
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summary judgment, the court must regard the morant's statements as true and accept all

evidence and make all inferences in the-nmvant's favor. SeeAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986). A non-moving party, however, must establish more than the
“mere existence of a scintilla of evidehae support of its position.ld. at 252. By pointing to

the absence of evidee proffered by the non-moving party, a moving party may succeed on
summary judgment.Celotex 477 U.S. at 322. Moreovérf the evidence is merely colorable,
or is not significantly probative, summary judgment may be granfedlerson, 477 U.S. at
249-50 (citations omitted). Summary judgment, then, is appropriate if the nmvant fails to
offer “evidence on which the jury could reasonably find for the [non-movaadtjat 252.

DISCUSSION

|. Plaintiffs § 1981 and § 1983 Claims

A. Statuteof Limitations

The District argusthat plaintiffs § 1981 andg 1983 claims are barrday the statute of
limitations. The parties disagree over the applicable statute of limitations, as welhasrtral
date for plaintiffs’ claims.

State law governs thapplicable statute of limitations for plaintif§&1983 claim. Banks v.

Chesapeake & Potomac Tele. (802 F.2d 1416, 1418-ZD.C. Cir.1986). In the District of

Columbia, the applicable statute of limitations is three ye&seCamey v. Am. Univ., 151 F.3d

1090, 1096 (D.CCir. 1998) (threeyear residual statute of limitations in D.Code § 12-301(8)
applies to claims under § 1983). Before 1¥li¢laims unde§ 1981 were also subject to the
forum state's period for personal injury claims. However, on December 1, 1990, Cpagsesh

42 U.S.C§ 1658, which created a standardized fgear statute of limitations for all civil actions



“arising under an Act of Congress enacted after the date of the enactmensettion’. This
clause has been interpreted to mean that claims whi¢mande possibleby a post-1990
enactment, including the Civil Rights Act of 1991, are governe®l 1§58s fouryear statutory

period. Jonesv. R.R. Donnelley & Sons Co41 U.S. 369, 3883(2004). The Civil Rights Act

of 1991 expanded the scope§af981 claims to include protecting the right'taake and enforce
contractd without respect to race. 42 U.S§1981(a). Because plaintiffs allege that the District
“interfered with thgerformance of an existing contract . . . [and] denied the plaintiffs the benefits
of their contract with the citycausing‘a sever [sic] loss of pay and prestigels’ Opp. at 12,

their clains appropriately arisender theCivil Rights Act of 1991 andrethereforesubject tathe

four-year statutory period provided for§il658. Seedones, 541 U.S. at 37&e alsdsraves v.

District of Columbia 777 F. Supp. 2d 109, 115-16 (D.D.C. 201The fact that plaintiffs must

enforce thei§ 1981 claims through the remedy outline@ih983 does not change the effective
statute of limitations period for the cause of acti®@iven the three- and foyear statute of
limitations period for the§ 1983 andg 1981 claims respectively, any claims premised on
discriminatory conduct occurring before May 11, 2006, fo§th883 claims, and before May 11,
2005, for the§ 1981 claimsaretime-barred.

Plaintiffs complaint and pleadings are rife with typographeadl grammatical errors
which make them difficult to follow. However, from what the Court caliscern, it appears that
plaintiffs refer tothreeactionsas reflective of the alleged disciimatory conduct from which to
measure the statute of limitationgn their complaintplaintiffs allege that the District violategl
1981 and§ 1983 when it initially removeglaintiffs from the Fire Investigation Unit in late 2004.

Compl. 19 26(c), 33. They also allege that the District discriminated against them when it



subjected plaintiffs to repeated transfedsl. 11 21,26(b), 34. Finally, the complaint also states
that DCFEMSailed to reinstate plaintiffas arson investigators after they were cleared of charges
in 2006, and that DCFEMS failed to notify the U.S. Attorney’s Office that the chargdsebka
cleared and that plaintifishould be removed from the Lewis listd. § 2122. Raintiffs’

opposition to théistrict's summary judgment motion focusatirelyon DCFEMSsfailure to
reinstate plaintiffaas arson investigators after they were cleared of charges in@&déng that

this failure to reinstateffectuated the Distritg violation of§ 1981 andg 1983. PIs! Opp. at 7.
Neither party discusses at dength the repeated transfers, nor does this allegation appear to be
treated as a separate claim.

To the extent that plaintiff$ 1981 andg 1983 claims are premised upon the Dissict
removal of plaintiffs from the Arson Investigation Unit, which occurred in 2004, the @greées
thatsuch claims aréme-barred. Howeverhe§ 1981 and§ 1983 claims premised on the
District's failure b reinstate plaintiffs- whichall parties agreeccurred at some point in 2004s

a closer calt.

While plaintiffs’ complaint does not clearly articulate or list the Dissifailure to reinstate them
as fire investigators as an independent basis for§HgB81 andg 1983 claims, th allegations in
the complaint, taken together, indicate that plaintiffs consideredeainstatemendespite being
exonerated by the trial boar bean adverse employment action.  &mempl. 11 21-22
Liberally construing plaintiffs’ complaint, the Distristfailure to reinstate theoould be
considered a separate basis for plairitdiscrimination claimsSeeDatto v. Harrison664 F.
Supp. 2d 472, 494-95 (E.D. Pa. 2009) (holding that plasm#DA claim premised on schdsl
decision to dismiss him from the program was timaered, but plaintif§ ADA claim premised on
the schodk refusal to reinstate him after he had met their conditions for reinstateasamt);
Mott v. Synthetic Indus.CIV. A. 4:94-CV-248RLV, 1995 WL 584734 at *3 (N.D. Ga. Aug. 9,
1995) (finding that plaintiff had alleged two sepaudiseriminatory acts- placinghim on an
unpaid medical leave of absence, and refusing to reinstate him after he was clearkdiohis
doctor). The District has not challenged the sufficiency of the complaintesgiffect to the
failure to reinstate plaintiffs and indeed edoot discuss these arguments raised by plaintiffs in
any great length.




The Districtspends little time discussing plaintiffs’ argument that the District’s refusal to
reinstate thens the appropriate point from which to measure the statute of limitatitirdoes
arguethat to the extent any of plaintiffslaims accrued in 2006, then January 9, 200@hen
plaintiffs were notified that the Trial Board had found them not guilthefcharges- is the
appropriate daterom whichto measure whethgtaintiffs’ claimsare barred Plaintiffs
accurately note that the statute of limitagsdoegins to run on the date they knew or had reason to

know of the facts that form the basis for their clai@eeJohnson v. Holder, 377 F. App’x. 31, 32

(D.C. Cir. 2010) (holding that the statute of limitations for plaint§’s981 claim began to ruom

the date plaintiff knew or had reason to kniaets thaigave rise to his claim).Plaintiffs claim
thatthey were “unaware that they would not be sent back to the Arson Investigatiamtil May

30, 2006, whenthey were notified by DCFEMS Generabhsel that no reinstatement would
take place unless the U.S. Attorre@ffice removed thir names from the Lewis list. Pls’

Material Facts in Disputd] 9; PIs.” Opp. at 9. Employingthe May 30, 2006 date, plaintif$

1981 andg 1983 claims would be timelysingthe January 9, 2006 date suggested by the District,
plaintiffs’ § 1981 claimavould be timely under the fotyear statute of limitations, but th&il983

claims, governed by a thrgear statute of limitations, would hiene-barred.

% The District premises its entire discussiof the statute of limitations issue on the assumption
that plaintiffs transfer out of the fire investigative unit was the sole adverse employntient ac
The District adbes not discuss tHailure to reinstat@laintiffs as aseparate act of discrimitian,

and therefore does not specifically address when plaintiffs’ claim peenoin that act should
accrue.

% In their depositions, Hamilton and Mitchell each indicated, &f&r receiving notice that they

had been cleared of charges by the Trial Board, they contacted the DCFEMS:fiendhileputy

fire chief and requested to be reinstated, but that their requests were relddéedlton Dep.,

Def’s Exh. 1 at 45:16-19; Mthell Dep., Defs Exh. 3 at 39:9-1Mhile it is probable that these
conversations, which occurred sometime between January 9 and May 30, 2006, were gafficient
confer upon plaintiffs the knowledge that they would not be reinstated, neithehasptovided

the dates of these contacts.



Becausassessments of thstatute of limitations often depend on contested questions of
fact a court should hesitate to dismiss a complaistatute of limitations groundsSee

Smith-Thompson v. District of Columbia, 657 F. Supp. 2d 123, 130 (D.D.C. Z6@p

Firestone v. Firestone, 76 F.3d 1205, 1209 (D.C. Cir. 1996)). Instead, a complaint should be

dismissed on statute of limitations grounds only if it is conclusively-bareed and *ho
reasonable person could disagree on #te’@n which the cause of action accrii&geid. (citing

Kuwait Airlines Corp. v. Am. Sec. Bank, N.A., 890 F. 2d 456, 463 n. 11 (D.C. Cir. 1&88)oe

v. Dep’t of Justice, 753 F.2d 1092, 1115 (D.C. Cir. 198Because the parties areganuine

dispute as to the date that plaintiffs became aware of the Dsstatuisal to reinstate them, the
Courtwill decline to find thaplaintiffs’ § 1981 and§ 1983 clains based on the faile to reinstate
are timebarred, and instead turn to the meritshafse claims.
B. Meritsof § 1981 and § 1983 Claims

Secton 1983 of the Civil Rights Aaif 1871 establishes liability f¢fe]very person who,
under color of any statute, ordinance, regulation, custom, or usage, of any Stattooy terthe
District of Columbia, subjects, or causes to be subjected, any citizen of the United States or othe
person within the jurisdiction thereof to the deprivation of any rights, privilegesnoumities
secured by the Constitution and laiv2 U.S.C§ 1983. As this Caurt previously stated,
plaintiffs’ complaint can be reasonably understood as raising a Fifth Amendmehpedeetion
claim. Hamilton,720 F. Supp. 2d at 112. Section 19gfbtects the equal right of all persons
within the jurisdiction of the Unitedt&tes to make and enforce contrdats;luding contracts for

employment;without respect for raceDomino's Pizza, Inc. v. McDonald, 546 U.S. 470,454

(2006) (quoting 42 U.S.& 1981(a)). Courts evaluating 1981 andg 1983 claims of employer



discimination must assess whether the employer intentionally discriminated agaiplstittié.

SeeReeves v. Sanderson Plumbing Prods., 530 U.S. 133, 142 (2000).

The familiar burdesshifting framework set forth in McDonnell Douglas Corp v. Green,

411 U.S. 792 (1973ppplies in§ 1981 andg 1983 cases where, as here, a plaintiff presents only
circumstantial evidence that racial discrimination caused an adverse empiagti@m Royall

v. Nat'l Ass'n of Letter Carriers, AFCIO, 548 F.3d 137 (D.CCir. 2008) (applying the

McDonnell Douglagramework tc§ 1981 claims);Jo v. Dist of Columbia, 582 F. Supp. 2d 51, 60

(D.D.C. 2008) § 1983 case applying McDonnell DouglasUnderMcDonnell Douglas,

plaintiffs must first establish a prima facie case of discrimindiyshowing that(1) [he] is a
member of a protected class; (2)[he] suffered an adverse employment acti(3); tue

unfavorable action gives rise to an inference of discrimindtiddhappelldJohnson v. Powel#t40

F.3d 484, 488 (D.C. Ci2006). The burden then shifts to the employer to articuldtegitimate,

nondiscriminatoryjustification for the adverse employment actibftDonnell Douglas, 411

U.S. at 802. Where an employer offeeear and reasonably specifitondiscriminatoy

reasons for the adverse employment acfl@xas Dep't of Community Affairs v. Burdine, 450

U.S. 248, 258 (1981), the cotshould not decide whether the plaintiff has made out a prima facie
cas€, and should instedfproceed[] to the ultimate issue of [discrimination] vel Hodones v.
Bernanke 557 F.3d 670, 678 (D.C. Cir. 2008jnally, where a plaintiff can establish a predicate
constitutional violation undeg 1983, a municipality such as the defendant in this case is liable

only for “action pusuant to official municipal policy.Triplett v. Dist. of Columbial08 F.3d

1450, 1453 (D.C. Cir. 1997¢iting Monell v. New York City Dept. of Soal Services436 U.S.

658, 691 (1978). Given thatthis Court has previously determined that plairit§f4981 claim



must be remedied exclusively undet983, defendantsability under§ 1981 is also contingent
on a finding that municipal policy acted asw@oving forcé behind the violations.SeeHamilton,

720 F. Supp. 2d at 114es alsdDominds Pizza546 U.S. at 480.

1. Plaintiffs Prima Facie Case

The D.C. Circuit has explained that fhréma faciecase‘is almost always irrelevant
becauséby the time the district court considers an employer's motion for summary judgmen
theemployer ordinarily will have asserted a legitimate,-d@etriminatory reason for the
challenged decisioti.Jones 557 F.3d at 678.The District challenges whether plainsithaveset
forth enough evidence to infer the existence of intentional discrimination, andunefiéds that
the District has failed to put forth a legitimate, rhiacriminatory rason; hencegssessment of

plaintiffs’ prima faciecase is appropriate. SBeyene v. Hilton Hotels Corp., 815 F. Supp. 2d

235, 246 n.14 (D.D.C. 2011) (proceeding with the McDonnell Dowaglasysis where defendant

failed to put forth a legitimate, nesfiscriminatory reason}homas v. Vilsack, 718 F. Supp. 2d

106, 122-23 (D.D.C. 2010) (analyzing plainsfbrima faciecase where the court concluded that
defendaris asserted nondiscriminagareason was not legitimate)A plaintiff establishes a

prima facie case und&tcDonnell Douglasy showing‘(1) [he] is a member of a protected class;

(2)[he] suffered ma adverse employment action; and (3) the unfavorable action gives rise to an

inference of discriminatioh. Chappelldohnson v. Powel#40 F.3d 484, 488 (D.C. Cir. 2006)

(citing Brown v. Brody, 199 F.3d 446, 452 (D.Cir. 1999))

The Distri¢ does not appear thallengethe first and second elements of plaintifisma

faciecase. However, it does dispute whether the adverse employment aatsegedy
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plaintiffs give rise to an inference of discrimination. Plaintiffs hanevidedcircumstantial
evidence which they claimhoes so.

First,they contendhat their immediate supervissinterest in hiring more Caucasians was
widely known by themselves and others in the unit. Mitchell D®p!,Ex. 2 at 20: 6-8PIs.’
Opp.at 16. Plaintiff Mitchell statesn his deposition that he heard his supervisor say‘tihate
had more whites in this unit, we could get more resources and this would be a more ereditabl

recognized unit. Mitchell Dep.,PIs! Ex. 2 at 20: 6-8.

Second, plaintiffs have presented evidence relating to hiring and overtpaeitts.
Plaintiffs contend thah DCFEMS employee roster demonstrates thd0iD4 there were seven
African-American investigators and no Caucasian investigatdrie in 2010 there were twelve
Caucasian investigators and twelve Africamerican investigators. P1€x. 167 Defendants
argue that there can be no inference of discrimination because the overall nimber o
African-American investigators in the umlid not decrease. Def. Mot. for Sum. J. at 13.
Plaintiffsrespondhat the increase in Caucasian fire investigators was dramaticaby them the
increase in AfricarAmerican fire investigators. PIs.” Opp. at 1Plaintiffs also note that
Caucasianmnvestigators received more overtime during the period between 2003 and 2020. Pls.

Opp. at 22. The disparity in overtime pay between Caucasian and Adncariean fire

* The employee roster of DCFEMS investigators between 2004 angv20it@ is relied upon by

both partiesis unclear and appears to be at odds with other evidence in the record. For example,
the roster does not inae plaintiff Joseph Mitchell. The District also attaches a record of a
disciplinary action taken in 2007 against a Caucasian investigator, whereagpthgee roster

reflects no Caucasian employees in 2007. Plaintiffs also note that theyeenpister does not

reflect the fact that employees Gregory Bowyer and Gerald Penningterremeoved from the

unit in 2008. Rintiffs repeatedly misconstrue the roster as reflecting that the firstigagve

unit employed 24 Caucasian fire investigators in 2010, rather than 12.0ppsat 15, 19; PIs.
Stmt.of Material Facts in Dispute at 2.
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investigators averaged about 10% between 2004 and 2010. Def. Mot. for Sum. Jhat 15.
District concedes this but suggests it is insufficterdemonstrate a policy or custom of

discrimination.

Third, plaintiffs point out that there remained open positions in the unit everhafyenad
requested to be reinstated, and that subsequent hires were Caucasian, fiess godliess
experienced. TheFEMS employee roster refledtsree to nine vacancies in the unit between
January 2006 and March 2009. PEx. 9. Plaintiff Hamilton testified in his depositidmat
after he requested to be reinstated, a less qualified Caucasian was assignedsttiaine po

Hamilton Dep., PIs.” Ex. 1 at 37-39.

Fourth, plaintiffs claim that discriminatory animus is also demonstrated by aenicid
which occurred in June 2006 during which their friamé- supervisor allegedly attempted to
influencethe hiring of Caucasian applicants into the Fire Investigation Unit. A reptre
Office of the Inspector Gener&JIG”) reviewedallegations that this supervisor had provided
examaquestions prior tthe final exanto applicants taking a FEMS Arson Training ClasSee
generallyPIs! Ex. 10. The report concluded that the supervisor had violated protocol by giving
preferential treatment to some students in the class but did not investigate thecoetgitzint
thatthe students who received preferential treatment were CaucaBlan.Opp.at 16. The
report noted that in the course of the Gl@vestigation it hadeceivedestimony from a fire
official that more Caucasiangere wantedn the unit, but the OIG concluded that further
investigation of the issue was outside its jurisdictidd. The reportalsonoted that the
departmenis internal Equal Employment Opportunity (EEQO) offiadnich investigated the

companion EEO complaint, did not substantiate a finding of discrimination.
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Fifth, plaintiffs cite to a case filed by two other former Fire Investigatiomn &mployees

who are also suing the District for discriminatioBowyer v. District of Columbia,

1:09cv-00319BAH (D.D.C.). Plaintiffs note that those former employees have alleged that
DCFEMS made specific policy changes beginning in 28@%wvere designed to increase the
number of Caucasian investigators in the unit. Pl. Ex. 15 at Febthe extent that these
allegedly dscriminatory policiesvere not implementedntil 2007, they do ncterve to
demonstrate that an adverse employment action taken against plaintiffs ing0d@ wyproduct
of discrimination. Moreover,lgintiffs have notargued that these practices wigr@lace at the
time of the discriminatory action complained of in this case

The Districtargueghat none othis evidencademonstrates that discriminatory animus
caused the plaintiffs’ adverse employment actidrhe District’'s argumentestsin large part
upon the presumption that the discriminatory action claimed by plaintiffs odanrg904 while
the evidenc@resented by plaintiffeelatessubstantiallyto events occurring in 2006 and 2007
Def. Mot. for Sum. J. at 16 But plaintiffs also claimthat discriminatory animus motivated the
District’s failure to reinstate them 2006. The District has not argued that causality as to
discriminatory acts in 2006 cannot be inferred from plaintiffs’ evidence aneftihethe Court
cannot find that the evidence produced by plaintiffs is too far removed in time to bear cu¢he is
of causation. e Court declines to opine as to whether any of the above evidence beould
sufficient standing alone, baertainly takertogether the evidence could warrant a reasonable

observeto draw an inference of discriminationSeeNelson v. HinmanNo. L-10-1816, 2012

WL 395119, at *7 (D. Md. Feb. 6, 2012) (concluding that an inference of discrimined®n

appropriate considerintpe totality of the evidence).
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Under the McDonnell Dougldsamework, a defendant can still succeed at the summary

judgment stage if ikan“articulate some legitimate, nondiscriminatory reason for the employee's

rejection” McDonnellDouglas, 411 U.S. at 802However, in its motion for summary

judgment, the District only articulates the reason for plaintifigal transfer in 2004, and does not
articulate degitimatereason why plaintiffs were denied reinstatement after being exeddrm
the DCFEMS Trial Board. Plaintiffs submita letter written byhe DCFEMSgeneralcounsel,
indicating that plaintiffs were not reinstated because their names were stél loevits list which
made them unable to satisfy the job requiremiemta fire investigator, and that DCFEMS did not
have any control over tiacement of names on thewis list. P§.’ Ex. 6. Plaintiffs point to

the November 10, 2004 letter from the U.S. Attotaeyfice whicharticulated that DCFEMS was
in aposition to affect the placement of the plaintiffames on the Lewis list by contradicting the
information it had received about plaintiffs. Pls. Ex. 4. The District has providessponse.

It is not cleawhetherDCFEMS would similarlyhave been dbé to affect the plaintiffsLewis list
status in 2006 after plaintiffs were exonerated by the DCFEMS Trial BoRud because the
District has not put forth a legitimate, nondiscriminatory reason for DCF&fsiftire to reinstate
plaintiffs, it has failél to rebut plaintiffsprima faciecase of intentional discriminationKing v.
Palmer 778 F.2d 878, 882 (D.C. Cir. 1985). Further consideration of whether a reasonable jury
would find this defendarg actions discriminatory would ordinarily fall to a finder of fact;
however, because the defendaeteis also a municipal government, the plaintiffs bear the

additional burden of demonstrating that a policy or custom caused their injuries.

2. “Policy or Custom”
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In order to hold a local government liable for constitutional torts udé83, a plaintiff
must prove thata custom or policyof the municipality caused the violatiorSeeBaker v.

District of Columbia 326 F.3d 1302, 1306 (D.C. Cir. 2003) (citing Monell, 436 U.S. at 694).

Plaintiffs can establish that a custom or policy of the District violated their cdiwstalrights by
demonstrating (1)the explicit setting of a policy by the governmé() “the action of a policy
maker within the governmehi(3) “the adoption through a knowing failure to act by a policy
make of actions by his subordinatdsat are so congent that they have become custbor, (4)
“the failure of the government to respond to a need (for example, training of employaeh a
manner as to show deliberate indifferetaéhe risk that not addressing the need will result in

constitutional violation$. Baker, 326 F.3d at 1306 (internal citations omitted).

Plaintiffs argue thathigh level officials within the Agency were complicit in the actions
taken against the plaintiffsor alternatively, that the Distrist‘deliberate indifferencded to
violation of their constitutional rights. PI©pp. at 22. Aso theirfirst argument, it is unclear
whether plaintiffs are alleging that the alleged discriminatory actions wereliglefinal policy
maker; and if so, whiclthigh level official$ plaintiffs refer to. None are identified. Plaintiffs
pleadings refeonly to actions taken by their immediate supervisor, Sergeant Proctor, as well as
Deputy Fire Chief Gary Palmer. PI®pp. at 15, 178; Hamiltorls Dep, Def. Ex. ht 4546;
Mitchell’s Dep., Def. Ex. 3 at 39, line 9-11. However, because neither offici&fimas
policymaking authority [under] state laWwheir actions are insufficient tmnstitute a custom or
policy and therebgonfer liability on the District. Triplett, 108 F.3dat 1453 (quoting Jett v.

Dallas Indep. Schl. Dist., 491 U.S. 701, 737 (1989)).
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Whether an individual has final policymaking authority is assessed by looking ttalwca
SeeTriplett, 108 F.3dat 1453 (finding that the Director of the Department of Corrections was a
final policymaker wheréheD.C. Code specified that he was responsiblétfar gaeral direction

and supervisighof the DepartmentByrd v. District of Columbia, 807 F. Supp. 2d 37, 75 (D.D.C.

2011) (distinguishing plaintiff's claim that the Director of D.C. Parks anddagion had final
policymaking authority from prior cases where a grant of authority wasilateed in the D.C.
Code). The relevant statute in this case, D.C. @da&02(a), specifically grants the Mayor of
the District of Columbia the authority to make personnel decisions with respeCHENIS.
Because th®.C. Code does not graettherplaintiffs’ supervisor or Deputy Fire Chief Gary
Palmer final policymaking authority, their actions do not subject the Distrgcl 883 liability.

SeeColeman v. District of Columbj&011 WL 6076329, at *3 (D.D.C. 2011) (holding that the

DCFEMS Chief is not a final policymaker f§r1983 purposes).

Plaintiffs’ second argument that the District has demonstrated deliberate indifference to
violation of plaintiffs constitutionakights—fares no better To demonstrate that the District was
deliberately indifferent to constitutional violations such that it should be liatder§ 1983,
plaintiffs must demonstrate that the Disttiatopt[ed] a policy of inactidnwhen“facedwith
actual or constructive knowledge that its agents will probably violate constautights”

Warren v. District of Columbia, 353 F.3d 36, 39 (D.C. Cir. 2004). Deliberate indifference is

difficult to show andrequire[es] proof that a municipal actdisregarded a known or obvious

consequence of his actidr€onnick v. Thompson, 131 S.Ct. 1350, 1360 (2011)‘lesser

standard of fault would result in de facto respondeat superior liability on munieipaldi result

[the Supreme Court] rejectex Monell” City of Canton, Ohio v. Harris, 489 U.S. 378, 392
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(1989). The Supreme Court has noted that in nearly all situations plaintiffs must ttateans

pattern of injuries in order to establish municipal culpability and causation underlMonel

Without such a pattern, there can“he notice to the municipal decisionmaker, based on previous

violations of federally protected rights, that his approach is inadetjBatard of Cnty. Comirs

of Bryan Cnty., OKI. v. Brown, 520 U.S. 397, 408 (1997).

Plaintiffs do not articulate what supports their theory that the District was ideéhe
indifferent to violations of their constitutional rightsTheydo not point to evidence that the
District, the Mayor, or anyone with final policymaking authority lzectual knowledge that
plaintiffs were discriminated against on the basis of race.y fiee acknowledged that they did
not tell any of their supervisors that they believed they were beingdrddterently because of
their race. _Seklamilton Dep., D&’s Ex. 1 at 20-26; Mitchell Dep., D&f.Ex. 3 at 25-26.Nor
were they aware of any complaints made by any others in their unit thateéheyeing treated
differently because of their race. Hamilton Dep., Bdix. 1 at 26. Hence, there is no
appr@riate inference to be drawhat the District hadirectknowledge that plaintiffsights and

the rights of others in the unit were being violated due to discriminatory @sctic

Plaintiffs have instead presented evidencewhgthat the percentage of Caucasians in the
Fire Investigation Unit increased substantially between 2004 and 2010, and thati&@euca
average received 10% madreovertime pay. This data prompts more questions than it answers.
Although there was aubstantial increase in the number of Caucasian fire investigators after 2007
there werestill far more AfricanAmerican than Caucasian fire investigators employed during this
same period. It is unclear whether the changing racial composition of tiveasnitue to the

improper consideration of race in hiring decisions, as plaintiffs must demensiraimplythe
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result ofchanges in the demographics of applicants. It is also unclear, given thesalbsta
variability of the number of individuals empley by the unit, whether any apparent racial

discrepancies are statistically significartbeeWatson v. Fort Worth Bank and Trust, 487 U.S.

977, 995 (1988)“(S]tatistical disparities must be sufficiently substantial that they raise such a
inference otausatiorf) Finally, even if this employment data does reflect discriminatory hiring
decisions, plaintiffs must demonstrate thathemployment statisticgave rise to actual or
constructive knowledge on the part of the District that constitutional violatioresageurring.

SeeByrd v. District of Columbia, 807 F. Supp. 2d 37, 76 (D.D.C. 2011) (finding that the conduct

alleged by the plaintiffs was not $eidespread or obvious that the Distisdinal policymakers
would have otherwise been aware of [unconstitutional practjce§iven the difficulty that the
Court has in concluding that the data refléstentional discrimination, an inference that the

District had constructive knowledge of unconstitutional practeaawarranted.

Plaintiffs’ evidence othe alleged distribution of test questions to Caucasian applicants in
order to influence the racial composition of the Fire Investigation Unit does ndhbkeip
demongtate deliberate indifference, becatise supervisor allegedly responsible for the
discriminatory treatment was subsequently disciplined. Def. Ex. 13. Thia&ht¢he supervisor
was disciplined contradictdaintiffs’ argument that the District was indifferent to alleged

unconstitutional enduct.See, e.gRost ex rel. K.C. v. Steamboat Springs-REchool Dist., 511

F.3d 1114, 1125 (2nd Cir. 2008) (noting that evidence showing that a municipal defendant took
remedial measures mitigatagainst a finding of deliberate indifference).

Finaly, the fact that two other former fire investigators have filed a similar gaibst the
District alsodoes not help plaintiffs. Theyhave not presented any evidetitatwould link the

discriminatory policies described in that suit, which were alleégddhve been implementéd
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early 2007, to plaintiffs’ adverse employment action, which occurred in 2006. Hsmceif
these allegations were taken as true, plaintiffs have failed to establishca ¢dusal link between
a municipal policy or custom and the alleged constitutional deprivat@anton 489 U.S. at 385.

In sum, becausglaintiffs have failed to establish the existence of a discriminatory custom
or policy, their § 1988laim against the District must fail unddonell and its progeny
Plaintiffs’ 8§ 1981 claim, which also depends on establishing the existence of a cugiolicy,
fails for the same reasonsSeeJett 491 U.S. at 735-36.
V. Intentional Infliction of Emotional Distress

Count Three of the complaint asserts a claim for intentional infliction of enabtisstress
(“NED”). The District argues that thislaim should be dismissed because it is barred by the
statute of limitationgindplaintiffs’ failure to file a timely nate of claim under D.C. Code 8
12-309. The District also argues thpdaintiffs’ claim fails on the merits Plaintiffs respondhat
the notice provisions of D.C. Code § 12-309 are not applicable to their IIED claim, bat fail t
address the District’s o#¢h arguments in favor of dismissal. For the reasons discussed ledow, t
Court does not find plaintiffs’ claim barred by the statute of limitations, but edeslthat
plaintiffs failed to file the required notice under D.C. Code 8§ 12-309 and will thergfant the
District’s motion to dismiss the claim.

Under D.C. Code § 12-301(8), causes of action for which a statute of limitations is not

otherwise prescribed are governed by the tysse residuagprovision. Saunders v. Nemati, 580

A.2d 660, 661 (D.C. 1990) Where intentional infliction of emotional distress is “intertwined”

® Plaintiffs’ complaint refesto a list allegedly compiledy DCFEMS management of Africakmerican
firefighters DCFEMS sought to terminate as suggestive of a policy mmgusCompl. { 234amilton 720
F. Supp. 2d at 113. However, the parties do not address this list in thdingéear memoranda, and no
evidence of such a list has been produced.
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with causes of action for which a statute of limitations is prescribed in othasipns of §
12-301, thabtherstatute of limitations shall controlld. at 665. Althoughplaintiffs’ IED claim
in this case is intertwined with th&1983 andg 1981 claimsthe latterare not causes of action for
which a period of limitatios is specifically provided in the other provisions of 8304~ Thus
plaintiffs’ IED claim is bound by the thregrear residuastatute of limitations. Apreviously
discussed, there are disputed facts as to when plaintiffs’ discovered or shouldbaverdd their
injury. Construingthedisputed facts in favor of the plaintiffs, the Court cannot find that
plaintiffs’ claims were barred at the time of thilay 11, 2009 filing date in this Court

The District’'s argument that plaintiffs failed to provide the requisite notice is more
straightforward. D.C. Code § 12-309 provides that “[a]n actionynat be maintained against
the District of Columbia for unliquidated damages to person or property unless, withmorghs
after the injury or damage was sustained, the claimant, his agent, or attasnglyen notice in
writing to the Mayor of the Disict of Columbia of the approximate time, place, cause, and
circumstances of the injury or damageD.C. Code 8§ 1:809. Plaintiffs do not dispute that they
failed toprovide the notice required under the statute. Instbay argue that because their IIED
claim is dependent upon their § 1981 and 8§ 1983 claims, they are exempt from the notice
requirement. Pl.’s Opp. at 23. Buthie plaintiffs are exempt from the notice requirement for
the purposes of their federal claims, they are not exempt for the purposes ¢Eaiaim,

which is a creation of D.C. common lawseeBonaccorsy v. District of Columbia, 685 F. Supp.

2d 18, 23 (D.D.C. 2010) (dismissing plaintsficommon law claims, including IIED, for failure to
provide statutory notice under 8 12-309, where the plaintiff also claimed violations of § 1981
under the same set of facts). Accordingly, plaintitfiSD claim is barred for failure to timely
provide the required statutory notice.
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The District argues thatlaintiffs’ IIED claim also fails on the merits as they have failed to
present sufficient evidence of extreme and outrageous conduct. The Court agrersstaih an
IIED claim under District of Columbia law, a plaintiff must allege: “(1) ‘extreme @autrageous'
conduct on the part of the defendant that (2) either intentionally or recklessuéd the

plaintiff severe emotional distresg\bourezk v. New York Airlines, Inc., 895.2d 1456, 1458

(D.C. Cir. 1990) Conduct is “extreme and outrageoudiere itis “so outrageous in character,
and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as

atrocious, and utterly intolerable in a civilized communityerrigan v. Britches of

Georgetowne, In¢705 A.2d 624D.C. 1997) (quoting Restatement (Second) of Torts § 46 cmt. d

(1965)). Courts have noted that this a particularly high espgeciallyin the employment context.

See, e.g.Evans v. District of Columbia, 391 F. Supp. 2d 160, 170 (D.D.C. 2005).

Here, paintiffs have asserted no facts beyahdse forming the basis of th&1981 ands
1983 claims. Essentially plaintiffs allege that they walgely accused of professional
misconduct and transferred and ttieg District’s acts wereacially motivated. This conduct,
evenpresumed to be true, is maifficiently extreme and outrageote constitute an IIED claim
Courts haveegularlydetermined that nextreme and outrageous condegistedunder

employmentircumstances more extreme than those presented hereCrdvdey v. N. Am.

Telecomm. Asso¢c691 A.2d 1169, 1172 (D.C. 1997) (dismissing claim where plaintiff allegedly

was subjected to contempt, scorn and other indignities by his supervisor, and received an

unwarranted evaluamn and discharge); Hoffman v. Hill & Knowlton, Inc., 777 F. Supp. 1003,

1005 (D.D.C. 1991) (finding conduct not outrageous when employer intentionally interféined wi
employee's ability to do job, stated false, pretextual reasons for dismis&ngpsboyedknowing it
would be communicated to others, and dismissed employee).
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As plaintiffs have failed to comply with the statutory notice requiremebBt©f Code 8

12-309, and have not demonstrated extreme and outrageous conduct, their IIED clain. must fa

CONCLUSION

For the reasons discussed above, the District's motion for summary judgmeag will

GRANTED. A separate order was entered on March 30, 2012.

SO ORDERED.

/sl
JOHN D. BATES
United States District Judge

Dated:April 5, 2012
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