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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SABRINA DE SOUSA,
Plaintiff,
V. Civil Action No. 09-00896 (BAH)

DEPARTMENT OF STATEet al.

Defendants.

MEMORANDUM OPINION

According to media reports, on February 2003, United States anilian intelligence
agents kidnapped an Islamic cleric and suggktdrrorist named HassMustafa Osama Nasr,
also known as “Abu Omar,” in Milan, Italy ariéw him to Egypt, where he was interrogated
and tortured. Although both U.S. and Italian goweent agents allegedly carried out this
“extraordinary rendition” of Abu Omar, an Itatigorosecutor launched a criminal investigation
in 2004 into the alleged kidnappin@he plaintiff in this case, ®aina De Sousa, is a former
employee of the U.S. State Department who vgaggaed to the U.S. consulate in Milan at the
time of the alleged Abu Omar kidnapping. Shemetd to the United Stes in early 2004 after
finishing her tour of duty in &#ly. Subsequently, the Italiangsecutor charged her and others
with allegedly participating in planning thdu Omar operation on behalf of the Central
Intelligence Agency (“CIA”). While the plainfidenies having any involvement in the alleged
kidnapping of Abu Omar, she was convictedbsentiain an Italian criminal proceeding in
2009 and sentenced to five years in prison. glamtiff brought this oril lawsuit against the
State Department and the CIA alleginger alia, that these agencies violated her constitutional
rights by failing to assert diplortia or consular immunity on her behalf in the Italian courts and

by allowing defamatory information about hersfaread unchecked. The government agencies
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have moved to dismiss the plaintiff's lawsuithe plaintiff opposes the motion to dismiss and
has moved for leave to file a Second Amendedhfaint. For the reasons explained below,
the motion to dismiss is granted and leave toafifgecond Amended Complaint is denied.

l. BACKGROUND

The plaintiff filed the iniial Complaint in this casen May 14, 2009. ECF No. 1. The
plaintiff subsequently filed a At Amended Complaint, witleéve of the Court, over a year
later, on June 4, 2010. Am. Compl., ECF li8. The Amended Complaint alleges the
following facts.

A. Factual Background

The plaintiff is a naturalized U.S. citizéorn in India who served as a Foreign Service
Officer for the U.S. State Department frd®98 to 2009. Am. Compl. § 3. In August 1998,
she was assigned to the U.S. Embassy in Rtialg as a Political Officer, Second Secretary.
Id. 117. In May 2001, she was transferred todtfe. Consulate in Milaas a Vice Consular
Officer for a tour of duty dweduled to end in May 2004d. 1 18. Her employer provided her
with a United States government diplomatic padsihat explicitly stated that she was abroad
on a diplomatic assignmenid.

On February 17, 2003, the plaintiff was vik@aing at a ski resvin Madonna di
Campiglio, Italy, approximately 130 miles from Milan, Italid. 1 19. According to news
reports, on that same day, U.S. and Italidelligence agents kidnapped Abu Omar in Milan
and, in an act of “extraordinarendition,” transported him t&gypt, where he was interrogated
and tortured.ld. 19 20-21.

In January 2004, the plaintiff's tour of dutyltaly ended and she returned to the United

States, where she continued torkvtor the State Departmentd. § 23.
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In April 2004, an Italian pracutor opened a criminal investigation into the alleged
kidnapping of Abu Omarld.  24. Primarily by analyzingell phone records, the prosecutor
uncovered substantial eeidce allegedly revealing that t6#A coordinated the abduction of
Abu Omar with Italian intelligence agentkl. 1 24-28. The investigah eventually led the
prosecutor to search a villa belonging to Rolseitdon Lady, allegedly éhCIA station chief in
Milan. Id. 91 29, 52. That search yielded e@nde tying Lady to the renditiond. Y 29.

In July 2006, the prosecutor issued an am@stant for De Sousa, whom he identified as
one of the four U.S. officials mainly responsible for the alleged kidnappehd. 31. The
warrant against De Sousa is a EUROPOL warraegning that if she attempts to enter any
country in the European Union, she faces immediatest and transfer ttalian authorities.

Id. 1 63. Countries outside the European Unionatalgdo choose to arrest and extradite her to
Italy. 1d. Arrest warrants were also issued for sal/ether alleged U.S. and Italian agents.

1 31. Around the time that her astevarrant was issued, the pl#inwrote to then-Secretary of
State Condoleeza Rice requesting that the ghBernment invoke diplomatic or consular
immunity with respect to her alleged involvemén the kidnapping of Abu Omar and provide
her with legal representatidaa counter the charges inethtalian criminal caseld.  58. She

did not receive any responsil.

Abu Omar ultimately was not charged with a crime and was released in February 2007.
Id. 1 30. That same month, an Italian judgedteti 26 U.S. government officials, including the
plaintiff, for their allegd roles in the kidnappingdd. § 32. Six Italian officials were also
charged.Id. 1 34. Abu Omar, for his part, filedseparate civil suit in Italyid. T 32. The
plaintiff's employer instructed the plaintiff not to communeatith her Italian government-

appointed defense lawyer or with the medi. | 40.
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In October 2008, the plaintiff requested apptdk@m her employer to take a vacation to
visit family members in India, but the regtigvas denied because of concern that the
outstanding EUROPOL warrant for musa might lead to her astend extradition to Italy.

Id. 1 60.

In early 2009, the plaintiff again wrote to tBecretary of State — by then Hillary Clinton
— requesting official government assistance withlthlian case, but she again did not receive a
responseld. § 61. On February 13, 2009, the plainti§iggned from her employment with the
U.S. governmentld. § 66.

In August 2009, approximately three monthsratte plaintiff's filing of this action in
May 2009, the U.S. government agreed to providepthintiff with defense counsel in Italy.

Id. 7 44.

On November 4, 2009, the Italian judge issoenvictions for 23 of the U.S. officials
charged with involvement in the Abu Omrandition, including the plaintiff, who was
sentenced to five years in prisoldl. § 38. Lady received a sentence of eight yelats.The
Italian judge found that a thilleged CIA operative, Jeffrey €lli, the alleged CIA station
chief in Rome, could not be convicteddause he possessed diplomatic immuriiy. The
plaintiff's conviction is curratly on appeal in ItalyHr'g Tr. at 16-17, Sept. 16, 2011.

Abu Omar separately obtained a $1.5 million civil judgment against the plaintiff and
other U.S. officials. Am. Compf| 39.

B. The Instant Complaint

At the time of filing, the First AmendeComplaint alleged claims against the
Department of State, the Secretary of §tte Department of Justice, and the CIA

(collectively, the “agency defendants”). Thiest Amended Complaint also alleged claims
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against three individuals: Robert Seldomyaleffrey Castelli, and Susan Czaska, another
alleged CIA agentld. {{ 8-10.

The first cause of action in the Amended@taint claimed that the State Department
violated the Administrative Bcedure Act by failing “to eitr invoke or expressly waive
diplomatic/consular immunity for De Sousdd. { 80.

The second cause of action claimed thaSta#e Department deprived De Sousa of
liberty without due process of law in violationtbie Fifth Amendment to the U.S. Constitution.
Id. 11 84-94. Specifically, the plaintiff allegj¢hat the State Department “constructively
permitted inaccurate and defamatory informategarding De Sousa to be publicly reported
world-wide and to be utilized asbasis for her criminal conviota,” and that “[t]his information
has publicly impugned De Sousa’s reputation shahshe is broadly precluded from pursuing
her chosen professionld. § 88. The State Department allegedly “failed to accord De Sousa
any semblance of due process and denied Hexdministrative rightsincluding an internal
name-clearing hearing,” and, as a result, Saei1sa was effectively forced to resignd. 11 89-
90. “Because De Sousa was not affordedmtoeess rights before or after she was
constructively forced to resign, eskvas deprived of the ability thallenge the accuracy of the
evidence underlying the Italianqaeedings and which can be foumithin her personnel and/or
security files at [the State Department]d. 191. The plaintiff concludes that the State
Department has “consequently amtttically excluded De Sousa frgparticipating in her chosen
profession,” depriving her & liberty interest in putsng her chosen professioid.  92.

The third cause of action claimed that thaet&Department violatdtie plaintiff's Fifth
Amendment right to travelld. §{ 95-103. According to the Am#ed Complaint, as a result of

the State Department’s actions;lurding failing to waive or asserhmunity for De Sousa, she
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is “no longer able to travelutside the territoridboundaries of the United States, as she risks
arrest and criminal imprisonmentld. 1 100.

In the fourth cause of aofi, pled against the Departmeaftiustice under the Westfall
Act, 28 U.S.C. § 2679(d)(3), the plaintiff purportednvoke “her right to petition the Court, or
alternatively the Attorney General, for a deteation concerning whether De Sousa’s alleged
conduct fell within the scopef her employment.”ld. { 115.

The fifth cause of action, similar to thecend cause of action, pled a claim for a Fifth
Amendment due process liberty interest violabased on the preclusion loér ability to pursue
her chosen professiond. {1 116-29. This count, however, is premised upon De Sousa’s
“alleged capacity as a CIA employee,” as conveyatkins reports, and teerefore targeted at
the CIA, rather than the State Departmdadit.

Finally, the sixth, seventh, and eighth sasiof action allege claims under Bieens
doctrine against the three indival defendants, respectivelyr faurported violations of De
Sousa’s Fifth Amendment rightsd. 1 130-162.

The Amended Complaint asked the CourtMarious injunctive and declaratory relief,
including requiring the U.S. gouament to “formally invoke or expressly waive diplomatic
and/or consular immunity on bdhaf De Sousa with respect the Italian criminal and civil
proceedings,” ordering the defendants “to expurigeeords or information that are inaccurate,
derogatory or infringe upon De Sousa’s express or implied constitutional or statutory rights,” and

awarding the plaintiff reimbursement @penses and attorney’s fedd. at 34-35.



C. Response To The First Amended Complaint And Disputes Over Classified
Information

On August 19, 2010, the agency defendantstaméhdividual defendants filed separate
motions to dismiss the First Amended Complaint. ECF Nos. 22, 23.

After obtaining extensions of the time petiin which to respond to these motions to
dismiss, in November 2010, the plaintiff filed atina for a stay of briefing and requested that
the Court hold aim cameradiscussion at which the plaiffitcould disclese classified
information to the Court. ECF No. 38. At theint, a protracted dispute over the plaintiff's
desire to disclose classified information eedu The defendants oppodéeé plaintiff’s motion
for two primary reasonsSeeECF No. 33. The defendants arguedstfithat a motion to dismiss
should be decided based upon the sufficiencyefdbtual allegations in the complaint alone,
without extraneous evidence, asdcond, that, in any event, thaipkiff did not have authority
to disclose classified information to the Cousee id. The plaintiff's counsel countered that the
disclosure of classified information was nesary to provide thedtirt with a fully candid
response to the arguments raised exdbfendants’ motions to dismiss.

While the plaintiff's request for an camerasession was pending, this case was
reassigned to the undersigned presiding judgéaonary 20, 2011. The parties filed completed
briefing on the motion for aim camerasession with the Court on March 11, 20BeeECF No.
39. The Court subsequently set a statugarence and oral argument on the motionrfor
camerasession for May 26, 2011.

At oral argument, the plaintiff's counsedpressed his view that he could not candidly
and completely respond to the pending motions to dismiss without revealing certain unspecified

classified information. He also stated that he would be hesitant to attempt to prepare an



unclassified response to the motions to dismis$eiar that the agency defendants could deem
part of the response to be dded and, consequently, couldsoke his security clearance based
on alleged unauthorized disclosurfeclassified information. Athe basis for this concern, the
plaintiff's counsel referred tan episode in which, out ah abundance of caution, he had
requested and obtained accesa secure computer system froine Department of Justice
Litigation Security Group in order to draft the plaintiff's motion forimeamerasession.
According to plaintiff's counseln response to his use of this secure computer system, counsel
for the agency defendants reported him forausty violation and sat him a “disparaging”

letter. SeeECF No. 45 at 4-5 & n.4.

On May 26, 2011, following oral argument, fGeurt issued an order denying without
prejudice the request for @amcamerasession. Instead, the Court insted the plaintiff to file
oppositions to the pending motions to dismiss by July 11, 2011, and, within the opposition
memoranda, to “note the specific legal issiaesvhich resolution, in the plaintiff's view,
requires the Court to assess fdbtt implicate classified inforation.” ECF No. 40. The Court
further advised that the “plaintiff shall identifyetmeed to rely on classified information with
respect to any particular claim as precissypossible without digising any classified
information.” Id. In the Court’s view, while the Court fithe authority to permit or direct the
disclosure of classified information in a ciedse, it should only do sehere the information is
material to the resolution of disputed legsues and where altatives to reliance upon
classified information are inadequate to satisfy the interests of jiskoglly, the Court

ordered the agency defendantSpmovide logistical support to thplaintiff's counsel that would

! Seefurther discussioinfra.



enable the plaintiff's counsel to prepare opposipapers in a manner that will minimize the risk
of inadvertent disclosure afassified information.”ld. The Court noted théls]uch logistical
support may include making a secure computedaaifor the plaintiff's counsel to use in
drafting his submissions to this Courtd. The purpose of this part ttie Court’s order was to
facilitate the Court’s receipt of the plaiffis unclassified opposition memoranda in light of
plaintiff’s counsel’s conerns that he might jeopmize his security cleanae if any part of the
plaintiff’s opposition brief were damed classified by the agendgfendants, notwithstanding the
best efforts of counsel to inale only unclassified informaticn.

On June 24, 2011, in response to an ordénefCourt requesting an explanation for
certain redactions made to the plainfSubmissions in support of the motionifocamera
session, the agency defendants filethatamera ex partesubmission that informed the Court
of certain classified information concerning thidion. The agency defendants did not inform
the plaintiff of the contents of the June 24, 2@%Jpartesubmission at the time it was filed.

On July 8, 2011, a few days before the plaintiff's oppositions to the motions to dismiss
were due, the plaintiff filed a motion for a statconference and stay proceeding. ECF No.

45. This motion stated that the agency defersdaat declined to prade plaintiff's counsel
with any additional logistical support, in contestion of the Court’s prior order, and that
plaintiff's counsel was unwilling toisk preparing the opposition tbe motion to dismiss on an
unsecure computer system, givbe possible repercussions tg biwn security clearanc&ee

id. The agency defendants responded, in effectthiegtfelt that theyad offered the plaintiff

2 Counsel’s concerns that information he considerethasified might be deemed classified by the agency
defendants were hardly unwarranted. As part of an asimative process, all of the plaintiff's submissions in this
action have been subject to classification review prior to fitieg with the Court. Despite the fact that plaintiff's
counsel, in the Court’s view, has endeavored in goodtaitho include any classifigdformation in these filings,
the agency defendants have redacted vapaus of the plaintiff's submissions.
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all the support necessary to protelessified information in thisase, and that this determination
was essentially theirs to make since any relechassified information originated with the
Executive Branch in the firstate and the agency defendants were, consequently, in the best
position to assess the appriate safeguardsSeeECF No. 46.

The Court held a status conferencehambers on August 31, 2011 to discuss how to
move this case toward resolution. The Coursgate in mid-September for oral argument on
the pending motions to dismiss. The Court furtheggested that if th@arties could not agree
on mutually acceptable logistical procedurestii@ drafting of the plaintiff's unclassified
opposition briefs, then plaintiff's counsel could respond orally to the motions to dismiss in a
sealed court session in the mese of only the presiding judgapposing counsel, and security-
cleared court staff. This sealed session, inténdée unclassified, would minimize any risk of
inadvertent disclosure of classified inforneattiassociated with the use of unsecure computer
systems. In addition, if the Court found disclosoirelassified information to be warranted, the
Court could transition immediely into a classifieth camerasessiorf.

D. The September 16, 2011 Oral Argument

On September 15, 2011, the agency defesdauttlicly filed anotice to the Court
explaining that they had informed plaintiff seunsel about one item of classified information
contained in the agendefendants’ June 24, 20&% partesubmission, and that all parties could
now reference this particular item of classified information by simg@fefring generically” to
the public notice. ECF No. 51. The nexydan September 16, 2011, the Court held oral

argument on the pending motions to dismisthdugh the Court was prepared to hold a sealed

® The agency defendants indicated that it was beyond the pbwer Court to sanction the disclosure of classified
information, even in such an cameraclassified session, and that they wbirthmediately appeal any decision by
the Court to authorize such disclosure.

10



session as described above, both parties indicatad atitset of the haag that they were not
requesting a sealed session and tirtCourt should proceed apen session. Hr'g Tr. at 7-9,
Sept. 16, 2011. Accordingly, the oeajument took place in open court.

At oral argument, the plaintiff's counsexplained that the classified information
referenced in the government’s September 15, pdblic notice was “one dhe key aspects of
what was causing me a lot of concern” with respethe need to inform the Court of classified
information. Id. at 13. The plaintiff alsgoluntarily conceded sevédreauses of action in the
First Amended Complaint. First, the plaintiff conceded all claims against the three individual
defendants (Counts 6, 7, and 8]). at 6-7. Second, the plaintiff conceded the Administrative
Procedure Act claim based on the State Departtsialleged failuré¢o assert or waive
diplomatic or consular immunit§Count 1) and the Westfall Actaim against the Department of
Justice (Count 4)Id. The plaintiff also dropped the rigtd travel claim(Count 3) as an
independent cause of action, bus ltantinued to rely on the alledjeestriction on her ability to
travel as part of her remaining dpeocess liberty interest claim$d. at 45-46. These due
process claims — Counts 2 and 5 — against the State Department @i, tresspectively, were
the only claims that the plaintiff did not wittedw. For these remaining claims, the plaintiff
insisted at oral argument on the need to disatesssified information to respond effectively to
the motion to dismiss, but the plaintiff did nobpide the Court with much greater clarity as to
how classified information might affect the evalaa of the legal viabilig of the claims. Most
specifically, plaintiff's counsel ated that proof of the plaiffits alleged constructive discharge
and what led to it would require dissure of classified informationSee idat 56. The plaintiff

also indicated that she would be moving e to file a Second Amended Complaint that
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would itself include clasfied information. |d. at 23-32. The defendants continued to oppose the
plaintiff's request to disclose classified information in any format.

Following oral argument, on September 2811, the Court issued a Minute Order
directing the plaintiff to file(1) a summary legal memorandum of points and authorities in
opposition to the agency defendants’ motion to dismiss the two remaining counts of the First
Amended Complaint; (2) a written motion for leaveatoend the complaintnd (3) “a list of the
discrete legal issues, identified at the motioraring, for which the plaintiff believes disclosure
of classified information to the Court isecessary.” The Court also ordered the agency
defendants to file responses to those documents.

E. The Instant Motions

The plaintiff subsequently provided the datents requested in the Court’s September
16, 2011 Minute Order. ECF Nos. 53-55. Theeddants filed their responses, ECF Nos. 58-60,
and the plaintiff had a further opportunityreply, ECF Nos. 63-64. With briefing finally
completed, the Court is now prepared to nriehe agency defendants’ motion to dismiss the
two remaining counts of the First Amended Comglaimd the plaintiff's motion for leave to file
a Second Amended Complaint. For the reasaptained below, the motion to dismiss is
granted and leave to file a S&xi Amended Complaint is denied.

Il. MOTION TO DISMISS

A. Legal Standards

1. Motion To Dismiss Under Rule 12(b)(6)

To survive a motion to dismiss under FederdeRud Civil Procedure 12(b)(6), a plaintiff
need only plead “enough facts to state a clainelief that is plaudile on its face” and to

“nudge| ] [his or her] claims across thiee from conceivable to plausibleBell Atl. Corp. v.
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Twombly 550 U.S. 544, 570 (2007); Fed. R. CivlR(b)(6). Although detailed factual
allegations are not required, the Complainstaet forth “more than an unadorned, the
defendant-unlawfully-harmed-me accusatioishcroft v. Igbal129 S.Ct. 1937, 1949 (2009),
and may not merely state “a formulaic recaatof the elements of a cause of actidhwombly
550 U.S. at 555. Instead, the Complaint must plaets that are more than “merely consistent
with” a defendant’s liability; “the plaintiff [mugtlead] factual content that allows the court to
draw the reasonable inference that the migd@t is liable for the misconduct allegelgjbal, 129
S.Ct. at 1949 (internal quotation marks omitted) (cifimgpmbly 550 U.S. at 556).

2. Motion To Dismiss Under Rule 12(b)(1)

A court must dismiss a case whelacks subject matter jurisdictioMcManus v.
District of Columbia 530 F. Supp. 2d 46, 62 (D.D.C. 2007). “Plaintiff bears the burden of
proving subject matter jurisdiction laypreponderance of the evidencé&rin. Farm Bureau v.
U.S. EPA121 F. Supp. 2d 84, 90 (D.D.C. 200&rord Lujan v. Defenders of Wildljf804
U.S. 555, 561 (1992). It is wadktablished that, in decidingyation to dismiss for lack of
subject matter jurisdiction, a court must consthesallegations in the Complaint liberally but
“need not accept factual inferenarawn by plaintiffs if thosenferences are not supported by
facts alleged in the complaint, nor must tbourt accept plaintiffs’ legal conclusions.”
Speelman v. United State61 F. Supp. 2d 71, 73 (D.D.C. 200€3¢ also Hohri v. United
States 782 F.2d 227, 241 (D.C. Cir. 1986gcated on other ground482 U.S. 64 (1987). The
Court must be assured that it is acting witthie scope of its jurisdictional authority and
therefore must give the plaiff§’ factual allegations closescrutiny when resolving a Rule
12(b)(1) motion than would be required for a Rule 12(b)(6) motion for failure to state a claim.

See Macharia v. United Staje&&34 F.3d 61, 64, 69 (D.C. Cir. 2008Yestberg v. FDIC759 F.
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Supp. 2d 38, 41 (D.D.C. 201Dubois v. Wash. Mut. Banklo. 09-2176, 2010 WL 3463368, at
*2 (D.D.C. Sept. 2, 2010 offman v. District of Columbja&43 F. Supp. 2d 132, 135-36
(D.D.C. 2009)Grand Lodge of Fraternal Order of Police v. Ashcrd®5 F. Supp. 2d 9, 13-14
(D.D.C. 2001). In evaluating subject mattenigdiction, the Court, when necessary, may look
outside the Complaint to “urgputed facts evidenced in the record, or the complaint
supplemented by undisputed facts plusdbert’s resolution oflisputed facts.Herbert v. Nat’l
Acad. of Scj 974 F.2d 192, 197 (D.C. Cir. 1992) (citlliamson v. Tucker645 F.2d 404,
413 (5th Cir. 1981))see also Alliance for Democracy v. FEZ62 F. Supp. 2d 138, 142 (D.D.C.
2005).

3. Political QuestionsDoctrine

“It is emphatically the provincand duty of the judicial department to say what the law
is, but some questions, in thamture political, are beyond the povaéithe courts to resolve.”
El-Shifa Pharm. Indus. Cwo. United States607 F.3d 836, 840 (D.C. Cir. 2010) (internal
guotations, citations, and alteration omittetifhat some governmental actions are beyond the
reach of the courts reflectsetiConstitution’s limitation of t ‘judicial power of the United
States’ to ‘cases’ or ‘controversies.Itl. (quoting U.S. Const. art.l)l “It is therefore familiar
learning that no justiciable ‘controversy’ exigteen parties seek mdication of a political
guestion.” Id. at 841 (quotindMassachusetts v. ERB49 U.S. 497, 516 (2007)). Baker v.
Carr, the Supreme Court explained that a claim presents a political question if it involves:

[1] a textually demonstrable constitutional commitment of the issue to a

coordinate political department; or [ lack of judicially discoverable and

manageable standards for resolving itf3jrthe impossibility of deciding without

an initial policy determin@on of a kind clearly for nonidicial discretion; or [4]

the impossibility of a court's undaking independent resolution without

expressing lack of the respect due coor@irtamanches of government; or [5] an
unusual need for unquestioning adherenca political decision already made; or
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[6] the potentiality of embarrassmeftom multifarious pronouncements by
various departments on one question.

369 U.S. 186, 217 (1962). “To find a politicalegtion, we need only oclude that one [of
these] factor[s] is present, not allEl-Shifg 607 F.3d at 841 (quotirgchneider v. Kissinger
412 F.3d 190, 194 (D.C. Cir. 2005)). Courts ofreat non-justiciable pitical questions as
going beyond the subject matter gdiction of federal courtsSee idat 840 (explaining that the
political questions doctrine reflects the limitatiointhe “judicial power othe United States” to
“cases” or “controversies.”). In some cases, h@resourts have treatede non-justiciability
of political questions as a basis for dismissal thalistinct from subject matter jurisdictioee
Oryszak v. Sullivarb76 F.3d 522, 526-27 (D.C. Cir. 2009insburg, J., concurring)
(discussing the distinction and reviewing case law).

B. Analysis

The plaintiff's two remaining claims allege dpeocess liberty interest violations based
on the theory that the agency defendants hawesl amlawfully to deprive the plaintiff of her
liberty interest in pursuing her chosen professi The Court will now &ess the legal viability
of these claims.

1. The Plaintiff Is Not Entitled To Disclosure Of Classified Information.

Before turning to the substance of the pi#fis claims, the Court will first address the
plaintiff's asserted need to present additional classified information to the Court. The plaintiff
continues to maintain that hability to provide tle Court with a satisictory response to the
defendants’ motion to dismiss is “significantlgnited” due to restrictions on her ability to
disclose classified information, and that the “gapthe [plaintiff's] explanations . . . can be

cured by ann cameraclassified filing or hearing . . . .Pl.’s Resp. to Court’s Minute Order
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Dated Sept. 16, 2011 on Matters Relating to tbeg@dxment’s Pending Mot. to Dismiss Counts
Iland V (“Pl.’s Resp.”), ECF No. 54, at 1-2. giCourt finds that itleould consider the pending
motion to dismiss without affording the plaint#hy additional opportunity to present classified
information to the Court for the following reasons.

Neither the Court nor the parties have locatdtaity that directly controls a plaintiff's
right to present classified information in a civitiaa. In the context of this case, however, there
is little functional difference beten the plaintiff's right to present classified information to the
Court and the Court’s ability teequire the government to disclose classified information. The
crux of the question is the Caisrpower to requiréhe government to disclose classified
information in litigation? Upon review of the nsi pertinent authoritieshe Court believes that
it has the discretion to order dissure of classified informatn to the Court in a civil case
where the information is material to the resolutdlisputed legal issues and where alternatives
to reliance upon classified infoation are inadequate to sayishe interests of justiceSee In re

Sealed Casel94 F.3d 139, 154 (D.C. Cir. 2007) (notingaikivil case that “nothing in this

* Even if the Court had granted the plaintiff's motion foiranamerasession to disclose classified information to

the Court, the plaintiff and her counsel still might have risked sanction from the Executive Branch for violation of
security agreements that restrict thisare of classified informationSeeHr’g Tr. (rough) at 46, May 26, 2011

(according to plaintiff's counsel, aart order providing logistical suppddr classified filings “protects the

information, but it doesn't protect me from internal discipline.”). The alternative that would more clearly enable the
plaintiff and her counsel to avoid violating any such agreements would be for the Caddrtthe government to

disclose the classified information thkaintiff wishes to commugate to the Court. If the Court had ordered the
government to disclose classified information, the government would then have had an opporassigyttany

privileges, such as the state secpeigilege, that the government considered applicable. Relatedly, greater
cooperation between the plaintiff and the government may have also avoided some of the oigputlassified
information in this case. The government asserts that “in the long history of this case, Plaintiff and her counsel have
had numerous opportunities to consult with the Government regarding whether information pertainsngatten

is or is not classified,” but have not done so. Defs.” Opp’hl. The defendants suggest that it is “quite possible . . .
that the information referred to [by th&intiff as classified] may be discussed in an unclassified way or may, as it
turns out, not be classified at all,” but that there has been no way for the government to assess this possibility since
the plaintiff has “steadfastly refused to provide the Government the opportunity to dd.sintleed, as with the
September 15, 2011 public notice concerning the June 24 g2Qddrtefiling, the government may have

voluntarily disclosed to the Court the classified information the plaintiff wished to communicate.
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opinion forecloses a determination by the distairt that some of the protective measures in
[the Classified Information Procedures A&IPA")], 18 U.S.C. app. lll, which applies in
criminal cases, would be appropriate, as [pifijrurges, so that his case could proceed&e
also Webster v. Dod86 U.S. 592, 604 (1988) (“[T]he DistriCourt has the latitude to control
any discovery process . . . so as to balanggoreent’s need for access to proof which would
support a colorable constitutional claim against the extraordinary needs of the CIA for
confidentiality and the protaon of its methods, sourceand mission.”); 28 C.F.R. § 17.17
(Department of Justice regulation stating ttidn judicial proceedings other than Federal
criminal cases where CIPA is used, the Depantiitbrough its attameys, shall seek appropriate
security safeguards to protecassified information from unauthorized disclosure, including. . .
[a] determination by the court tie relevance and materiality of the classified information in
guestion” and listing othigootential safeguardsgf. Al Odah v. United State§59 F.3d 539, 544,
547 (D.C. Cir. 2009) (“[B]efore #district court may compelehdisclosure of classified
information, it must determine that the information is both relevant and material . . . [B]efore
ordering disclosure of classified material to colyrtbe court must determine that alternatives to
disclosure would not effectively substitute fonredacted access.”) (emphasis in original).

In this case, in order to facilitate t®urt’'s determination of whether to hold ihe
cameraclassified session requestedthg plaintiff, the Court has peatedly asked the plaintiff
to provide some indication of the relevance ofsified information to the legal viability of her

claims® See, e.gMay 26, 2011 Order (“[T]he plaintiff sHaote the specific legal issues for

® Under CIPA, a criminal defendant who intends to rely on classified information must provide notiae of th
intention to the United States and to the Court, including “a brief description of the classified information.” 18
U.S.C. app. lll, 8 5. The United Statmay then request a hearing “to makeeterminations concerning the use,
relevance, or admissibility of classified information . .1d."§ 6. In this case, despite the Court’s requests and the
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which resolution, in the plaintiff's view, reqeis the Court to assefsxts that implicate

classified information. The plaiff shall identify the need to g on classified information with
respect to any particular claim as preciseypossible without dikesing any classified
information.”). Given plaintiffs counsel’s concerns about paeipg a written memorandum to
provide the Court with greateregficity regarding the plaintif§ need to rely on classified
information, the Court offered to hold a closedssen of Court beforeesurity-cleared personnel
during which plaintiff’'s counsetould provide the informain orally. Plaintiff's counsel
affirmatively declined the invitation to particigain such a closed session. Hrg. Tr. at 7-9, Sept.
16, 2011. In its Minute Order dated September20@1, the Court again sought clarity regarding
the plaintiff's purported need tolyeon classified information by requng the plaintiff to file “a

list of the discrete legal issuedentified at the motions hearing, for which the plaintiff believes
disclosure of classified information to the Cioigrnecessary.” The plaiff responded that “her
ability to comply with this particular portioof the Court’s Order iseverely limited due to
restrictions known to this Court” and, witbspect to Counts 2 and 5 of the First Amended
Complaint, the plaintiff notednly the following generic issws one requiring classified
disclosures: “De Sousa’s Presentation To Thert Of Evidence Concerning Her Current Fifth
Amendment Claims (as well as any amended Fifth Amendment claims).” This extremely
generalized response did not paevithe Court with any furthénformation about the relevance

of classified information tthe plaintiff's existing claim§. Moreover, the plaintiff's counsel

procedures suggested by the Court, the plaintiff has not provided any description, leneal istrokes, of the
classified information she seeks to rely upon.

® Insofar as the plaintiff’s counsel stdtat oral argument that classifiefbrmation was necessary to provide the
details of the plaintiff's alleged constructive discharge and what ledskeeitir'g Tr. at 56, Sept. 16, 2011, the
Court finds that such information is not necessary ferGburt’s decision on the pending motion to dismiss. As
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indicated at oral argument thadrfe of the key aspects of what was causing . . . a lot of concern”
in terms of the classified information he soutghtisclose to the Court had already been
revealed in the government’s June 24, 28dldmission. Hr'g Tr. at 13, Sept. 16, 2011.

While the Court recognizes the difficulty ofkasg the plaintiff to indicate the relevance
of classified information withoutctually revealinghat information, the Court does not find it
unreasonable to require the plaintiff to indi¢atea minimum, whether additional disclosure
beyond that of the June 24, 2011 submission wassageand, if so, the potential genre of the
classified information and how it would generallyifito the plaintiff's claims before the Court
orders ann cameraclassified session over the objection of the government. Moreover, a motion
to dismiss is generallgecided solely on the basis of the pleadingse Wheeler v. Georgetown
Univ. Hosp, 788 F. Supp. 2d 1, 3 (D.D.C. 201The plaintiff here filed her original Complaint
and then subsequently amended the Complathbwt raising the need to rely on classified
information. Accordingly, the Court declines toxston further inquiry inteclassified materials
before considering the legal vility of the counts pled in thEirst Amended Complaint. The
Court now turns to the miés of those claims.

2. Plaintiff's Entitlement To Diplomatic Or Consular Immunity In Italy Is Non-
Justiciable.

Although the plaintiff dropped her AdministragiProcedure Act claim based on the State
Department’s alleged failure to invoke or waimnmunity on her behaih the Italian court
proceedings, the plaintiff, to some extent, camngmto press the Court to decide whether she was

“entitled” to diplomaticor consular immunity. SeePl.’s Resp. at 4 (“De Sousa seeks only a

explained furthemfra, even assumingrguendg that a constructive discharge occurred, the Court would dismiss
the plaintiff's remaining claims.
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judicial determination regarding whether shensitled, as a matter of fact and/or law, to

immunity and the opportunity — whether throwaghinternal name-clearing hearing or the
submission of written evidence — to address thgaitiens in the Italian criminal proceedings to
ensure no further harm befalls her here in theddrStates, particularly with respect to her
employment opportunities.”). The plaintiff's tffement to immunity, however, is a political
guestion that lies beyond the competence of this CQ&&e EI-Shifg607 F.3d at 841 (“[N]o
justiciable ‘controversy’ exists when parties seek adjudication of a political question.”) (quoting
Massachusetts v. ERB49 U.S. at 516).

The plaintiff appears to arguleat the Court should separ#ite threshold question of the
plaintiff's potential eligibility for diplomatic oconsular immunity undeelevant international
treaties from the foreign poliayuestion of whether the United States should have asserted
immunity on the plaintiff's blealf in the Italian courf. The Court rejects this argument. The
plaintiff has not presentedhy authority that would suppadivorcing the assessment of an
individual's potential eligibility for immunityfrom the ultimate question of entitlement to
immunity, which, as discussed below, amounts toreign policy determation. Moreover, the
plaintiff has not identified any weathat her request for an ingendent ruling on her eligibility
for immunity affects her remaining Fifth Amendnt claims. The plaintiff suggested at oral
argument that she wants a judiaiuling on her quali€ations for immunity so that she may
“articulate to [potential employdrghat, instead of being a conwéct criminal, she’s caught up in

... political games . . . betwedre countries. . ..” Hr'g Tr. a4, Sept. 16, 2011. Yet a judicial

" Such a threshold assessment of the plaintiff's eligibility for immunity would appear to require analysis of questions
including, for example, whether the pltifis alleged conduct in Italy could deemed to be “acts performed in the
exercise of consular functionsSeeVCCR, art. 43.1 (“Consular officeend consular employees shall not be

amenable to the jurisdictiasf the judicial or administrative authorities of the receiving State in respect of acts
performed in the exercise of consular functions8e also id.art. 5(defining consular functions).
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ruling on this issue would not be material te thsposition of the plaintiff's Fifth Amendment
claims and this Court may not issue advisoryigms on questions that have no bearing on the
legal issues before the CouBee Chamber of Commerce v. EBA2 F.3d 192, 199 (D.C. Cir.
2011) (“Because Article 1l limit¢ederal judicial jurisdictionio cases and controversiesge

U.S. Const. art. lll, 8 2, federal courts anghwut authority to rendeadvisory opinions or to
decide questions that cannoteaftf the rights of litigants in the case before them.”) (internal
guotation marks and alteration omitted).

The plaintiff's entitlement (onot) to diplomatic or congar immunity in the Italian
proceeding is a non-justiciable foreign policy questiBiShifg 607 F.3d at 844 (“[Clourts
cannot reconsider the wisdom of discretionfangign policy decisions.”). The relevant
international treaties on diplomatic and consutanunity make clear that the immunities set
forth in those treaties are to béihetates and rtandividuals. SeeVienna Convention on
Consular Relations, pmbl., Apr. 24, 1963, [1970)R$.T. 77, T.L.LA.S. No. 6820 (hereinafter,
“VCCR”) (“[T]he purpose of such privileges anahimunities is not to benefit individuals but to
ensure the efficient performe of functions by consular posts on behalf of their respective
States.”); Vienna Convention on DiplomaRelations, pmbl., Apr. 18, 1961, [1972] 23 U.S.T.
3227, T.1LA.S. No. 7502 (hereinafter, “VCDR"JT]he purpose of such privileges and
immunities is not to benefit individuals but tosene the efficient performance of the functions
of diplomatic missions as representing Stateg=rther, the treaties expressly provide that the
state sending the diplomat or conswudécial may waive any immunitySeeVCCR, art. 45(1)
(“The sending State may waive, with regaré@tmember of the consular post, any of the
privileges and immunities provided for inthdles 41, 43 and 44.”); VCDR, art. 32(1) (“The

immunity from jurisdiction of diplomatic agenéd of persons enjoying immunity under Article
21



37 may be waived by the sending States&e alsdRestatement (3d) of Foreign Relations Law
of the United States (1987) § 464, cmt. j. (“Imnti@s under this section, even when they relate
to private acts, are not therpenal rights of the individuagent, but are conferred by
international law on the sending state. The immuthmégrefore may be waived by that state . . .
). Thus, while the plaintiftontends that there is a “judatly discoverable and manageable
standard that exists to determine whetheg, psre question of facr law, De Sousa was

entitled to immunity under the ajqble internationaireaties,” Pl.’'s Rgp. at 5, the Court
disagrees. The decision to assert, not to assert, or to waive immunity for U.S. personnel in a
foreign judicial proceeding is a foreign pgliquestion committed to the Executive Bran8ee
El-Shifa 607 F.3d at 841 (“Disputes involving foreighations . . . are quintessential sources of
political questions.”) (internal quotation marks omittesle also id(noting that “a lack of
judicially discoverable and manegple standards” is indicatiwd a non-justiciable political
question) (citingBaker, 369 U.S. at 217). While not all akas implicating foreign relations are
non-justiciable political questionthe plaintiff’'s arguments ne do not identify any way in

which the government has violated the provisionsetdvant treaties, afipable statutes, or any
other rule of law against which the Court migbimpetently assess the government’s conduct.
Rather, the government is alleged to have ua#lert an action — the nassertion of immunity

on behalf of De Sousa in a foreign judigiabceeding — that isithin its discretion.

The plaintiff cites several cases where cobage assessed whether an individual is
entitled to diplomatic immunity éim prosecution in the Unitedeiés to argue that judicially
manageable standards for assessitigl@anent to immunity do existSeePl.’s Resp. at 5 (citing
cases). None of these cases, however, invotiei@ review of the assertion, non-assertion, or

waiver of diplomaticr consular immunityy the United States infareign judicial proceeding
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The plaintiff identified no authority that gowes the Executive Branch’s discretion regarding
when to assert immunity on behalf of U.Sldmats in foreign nationsin any event, the
authorities cited by plaintiff, although inapp@sihonetheless demonstrate substantial deference
to and reliance upon the viewf the Executive BranchSee United States v. Al-Ham856
F.3d 564, 569-573 (4th Cir. 2004) (“We give ‘subsirdeference’ to th State Department’s
interpretation of a treaty, ama the context of diplomatianmunity, the receiving state always
has had ‘broad discretion ttassify diplomats.”)Kumari Sabbithi v. Waleed KH N.S. Al Saleh
605 F. Supp. 2d 122, 126 (D.D.C. 2009) (“In viewihed State Department’s determination that
the defendants are diplomats and its certificatihat as diplomats they are immune from suit
pursuant to the Vienna Convention, the Court tares that these defendants are entitled to
diplomatic immunity.”).

In this case, the plaintiff seeks to challeageessentially discretionapolicy decision of
the United States regarding whether to assert immunity for that employee in a foreign nation.
This type of claim presents a political question that Court cannot answeEl-Shifg 607 F.3d
at 843-44 (“The conclusion that the strategic cbsidirecting the nation’s foreign affairs are
constitutionally committed to the political bramshreflects the institutional limitations of the
judiciary and the lack of managdalstandards to channel any judicial inquiry into these matters.
... We must decline to reconsider whet essentially polcchoices . . . .").

3. The Plaintiff's Due Process Claim Against The State Department Fails As A
Matter Of Law.

In Count 2 of the First Amended Complgithe plaintiff allges that the State
Department deprived her of a liberty interesthout due process of law by foreclosing her

ability to pursue her chosen profession. Spely, the plaintiff dleges that the State
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Department “constructively permitted inaccurate and defamatory information regarding De
Sousa to be publicly reported world-wide aade utilized as a basis for her criminal
conviction.” Am. Compl. I 88According to the plaintiff, “{Jhis information has publicly
impugned De Sousa’s reputation such that sheoadly precluded fromursuing her chosen
profession.”Id. The State Department allegedly “fail®o accord De Sousa any semblance of
due process and denied her full administratigkets, including an internal name-clearing
hearing,” and, as a result, “De Sousa was effectively forced to redyf|Y 89-90. “Because
De Sousa was not afforded due process rightgdefoafter she was constructively forced to
resign, she was deprived of the ability to chadke the accuracy oféhevidence underlying the
Italian proceedings and which can be found witien personnel and/oesurity files at [the
State Department].’ld. 191. The plaintiff concludes #t the State Department has
“consequently automatically excluded De Sousanfparticipating in her chosen profession,”
depriving her of a libertynterest in pursuing her chosen professituh.y 92.

To state a due process claim based on theradgéay actions of government officials, as
the plaintiff attempts here, agnhtiff may proceed under one w¥o theories: (1) a “reputation-
plus” theory; or (2) a “stigm or disability” theory.Okpala v. District of ColumbiaNo. 09-
1948, 2011 WL 4936956, at *2 (D.D.C. 2011) (cit@@onnell v. Barry 148 F.3d 1126, 1139-
40 (D.C. Cir. 1998)). The reputation-plus thepgguires “the conjunctioaf official defamation
and adverse employment actiorO’Donnell, 148 F.3d at 1140. “To state a reputation-plus
claim, a plaintiff must kege defamation that sccompaniedy a discharge from government
employment or at leastdemotion in rank and payEvans v. District of Columbj&891 F. Supp.
2d 160, 164D.D.C. 2005) (quoting/osrie v. Barry 718 F.2d 1151, 1161 (D.C. Cir. 1983)).

Under the “stigma or disabilitytheory, a plaintiff must showtie combination of an adverse
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employment action and ‘a stigma or other disabiliigt foreclosed [the plaintiff's] freedom to
take advantage of other playment opportunities.”ld. (quotingO’Donnell, 148 F.3d at 1140).
This “stigma or disability” claim “differs frona ‘reputation-plus’ claim in that the complaint
turns not on official speech, ‘but on a continustiggma or disability arising from official
action.” Id. (quotingO’Donnell, 148 F.3d at 1140). “Such a stig or disability may be found
where the official action either (a) automaticdiyrs plaintiff from a specific set of positions
within the government, or (b) generally blodksn from pursuing emplyment in his chosen
field of interest.” Id.

The plaintiff appears to argue that both the®might sustain hetue process claim and
she relies on her alleged constive discharge as¢hadverse employmeattion or discharge
underlying the claimSeePl.’s Resp. at 6-9¢. at 6 (“De Sousa can demonstrate that a
constructive discharge, even if by way adigmation, can constitute an adverse employment
action.”). One court in thi€ircuit, however, has held thatresignation in circumstances
constituting a constructive discharg insufficient as a matter of law to establish a due process
liberty interest violation under either theor$ee Evans391 F. Supp. 2d at 168ee also M.K. v.
Tenet 196 F. Supp. 2d 8, 15 (D.D.C. 2001) (dismissitigtigma or disability” claim for failure
to meet the threshold of official governmeation where the plaintiff retired to avoid
termination);but seeHill v. Borough of Kutztowm55 F.3d 225, 238 (3d Cir. 2006). Even
assumingarguendg that a constructive discharge coulthbtish a due process liberty interest
violation and that the plaintitias adequately alleged a condtinecdischarge, the plaintiff's
claims in this case would still fail.

The plaintiff's claims fail under the reputatighdis theory because the plaintiff has not

alleged any official defamationlhe plaintiff argues that “theeputation-plus’ prong can be
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satisfied by demonstrating thaarticular defamatory infanation contained within an
individual's personnel file is available to futueenployers,” Pl.'s Resg@t 7, but the plaintiff's
assertion that defamatory information is contdingthin her personnel file is contradictory at
best. The plaintiff contends that “[ijnformati regarding the alleged extraordinary rendition,
as well as the details of (Bousa’s actual conduct, is camted within her Government
personnel and security files.” Pl.’s Resp. atrét even assuming that allegation to be true, the
plaintiff has failed to allege th&te Sousa’s personnel file contafiatseinformation about her,
and a statement must be false to be defamateg. Graham v. U.S. Dep’t of Justidio. 02-
1231, 2002 WL 32511002, at *4 n.2 (D.D.C. Nov. 20, 200R).the contrary, this description
alleges that the personnel file reflects “De Sasisatual conduct.” Pl.’Resp. at 7. Moreover,
even if the plaintiff's personnel file did contdelse information that could harm her reputation,
there is no allegation that thea® Department has ever publicizedt information to any third
party, which is also a requisite element of defamati@ee Grahan2002 WL 32511002, at *4
n.2;see also Orange v. District of Columbi8 F.3d 1267, 127¢D.C. Cir. 1995) (“[I]njury to
reputation cannot occur in tladsence of public dclosure of the allegedly damaging
statements); Okpalg 2011 WL 4936956, at *3 (noting caseattlappear to require allegations

that the defamatory statements were pubtishétside of the Plaintiff’'s agency under the

8 The plaintiff cites Department of State regulationsitggest that the Department will publicize unspecified
defamatory information about the plaintiff, but the Court finds this allegation lacking. The regulations permit the
sharing of information from personndef only under certain circumstancesee3 Foreign Affairs § 2352.4-4
(“Authorized officials of other Federal agencies, international organizations, or State argbl@raiments may
review [personnel files] in cases are Foreign Service employees are beingsidered for detail, assignment, or
secondment to the agency or organizational entity concerhed HR/CDA/CDT approves such revipfemphasis
added)jd. § 2352.4-3 (“[The Office of Pessnel Management] may be grantettess to the [personnel] files of
current or former ForeigB8ervice employees under the same proasdand conditions which apply to access by
other non-Foreign fiairs agencies. See 3 FAH-1 H-2350 for prages and guidelinesacerning OPM access to
[personnel files].”). The Court finds the existencehafse regulations insufficient to demonstrate that any
information — let alone false information — will be publicly disclosed about the plaintiff in a way that actually
stigmatizes her reputatiorsee Orange v. District of Columbig9 F.3d 1267, 1274 (D.C. Cir. 1995).
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‘reputation-plus’ theory of liability”). Thelaintiff's reliance orDoe v. U.S. Dep’t of Justice
753 F.2d 1092 (D.C. Cir. 1985), is unavailing. lattbase, the plaintiff, a former government
attorney discharged for alleged misconduct, stateldim for relief based on allegations that
“the [government’s] action and tlseibsequent spreading of tblearges by [government]
officials had foreclosed future employment oppioities in her predrred field and had
‘destroyed her reputation as a competent and capable attorney and as a sober and serious
person.”’Id. at 1098 (emphasis added). By contragt flaintiff here makes no claim that any
actual “spreading” of derogatory informatiabout her was effected by the U.S. government.
Here, the plaintiff has identified the “sagjpof the defamatory information supposedly
contained in her personnel figmd the question of whether “anytbe information” in her file
has been disseminated as “unresolved questigmbpriate for discoveryPl.’s Resp. at 11. In
other words, the plaintiff essertiaconcedes that she has pketegal theory of alleged harm
without the factual allegens necessary to back up thatahy. Mere speculation that the
plaintiff's personnel file may coain derogatory information is netfficient to sustain a claim,
absent some other indiciaatithe speculation is correct.n Peter B. v. ClAthe plaintiff also
alleged a due process liberty interest claim d@asedefamatory information allegedly contained
in the plaintiff's personnel file. 620 F. Supp. 28, 71-74 (D.D.C. 2009). The court in that case
found that the complaint survived a motion tendiss, even though the information contained in
the personnel file remained unknowld. That case, however, involdenore detailed claims of
actual defamatory statements that may haem laelopted by the government agency defendant

as the official reason for ¢hplaintiff's termination.See idat 71. The complaint there alleged

° Insofar as the plaintiff suggests that access to classgifiednation would be necegyao explain her defamation
allegations fully, the Court finds that classified information, by its very nature, is less likely than unclassified
information to be publicly disseminateshich is a necessary element of defamation.
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that defendants “Lyons and Does # 1-# 10 toepsbased on their ovpersonal reasons to
unlawfully and/or unethically ensure Peter Besationship with the CIA was terminated . . .
includ[ing], but . . . not limited to, the dissemiioa of false information concerning Peter B.”
and that after Peter B.’s ternaition, “the CIA disseminatedlt®e and defamatory information
concerning Peter B. to . government contractorslt. at 72 n.2. The court denied a motion to
dismiss because it found the complaint creatéeasonable inference that the alleged
statements disseminated throughout the CIA to ciilnsglaintiff’'s] termination may have been
sufficiently defamatory to injure Peter B.’s régtion and may have been adopted as reasons for
his termination and subsequentlymmunicated to his potential ployers as the reasons for his
termination.” Id. at 72-73. Here, by contrast, the pldintias not similarly alleged that actual
defamation has occurred, nor could the defatid@mployer have adopted any defamatory
information as the reason for the plaintiff's teémation, since the plaintiff here resigned. Thus,
the Court finds that the plaintiff's claim here is subject to dismissal for failure to satisfy the
pleading standardSee Igbal129 S.Ct. at 1949 (“[T]he plaintiff [ost plead] factual content that
allows the court to draw the reasonable infeeghat the defendant is liable for the misconduct
alleged” and not just facts that are “merednsistent with” a defendant’s liability) (citing
Twombly 550 U.S. at 556) (internal quotation marks omitted).

The plaintiff's claim fares no better undeettstigma or disability” theory because she
has not alleged any official acti by the State Department thasHautomatically bar[red] [her]
from a specific set of positions within the gowaant, or . . . generally block[ed] [her] from
pursuing employment in [her] chosen field of interegivans 391 F. Supp. 2d at 167. The
plaintiff contends that, in completing job applications, she is now “contplesveal the Italian

conviction, which she argues occurred as a result of actions or inactions committed by the
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defendants.” Pl.’s Resp. at The Italian conviction, however, wanot an official action by the
U.S. government that can serve to establish dvergment’s liability fordepriving the plaintiff
of her right to pursue her profession. Thaiptiff has “categorically denie[d] having any
involvement in the alleged kidnapping of Abu @i Am. Compl.  33. Assuming that the
plaintiff's denial is trugas the Court must in deciding tinmtion to dismiss, then the Italian
court has wrongfully convicted an innocent Angan foreign service officer of a crime. Yet
neither the Italian court’s corstion, nor the widespread publt@an of the allegations against
the plaintiff in the international media, can beljacharacterized as official acts of the U.S.
government for the purposes of the plaintiff's guecess claim. Indeed, these acts are well
beyond the government’s control.

Insofar as the plaintiff contends that hdegéd constructive dischge was the relevant
official government action, the Cdudinds that the plaintiff has ng@lausibly alleged that this
constructive discharge brought abauay change in status that ihgates the plaintiff's liberty
interests.See Kartseva v. Dep't of Sta@¥ F.3d 1524, 1527 (D.C. Cir. 1994) (“The critical
guestion . . . is whether State’s [action] has workethiange in [the plaintiff's] status under law,
either by (a) automatically excluding her frordefinite range of emplyment opportunities with
State or other government agencies; or (b) byoaicluding her from adtinuing in her chosen
career . ...”). The thrust of the plaintiff' dejations is that her emgtment opportunities have
been foreclosed by the Italian conviction and bygwblic association witthe Abu Omar affair,
not by any change in status resultingnfrthe constructive discharge itseBeeAm. Compl. 1
88-92. As discussed above, the acts of tHaftaourt and the international media cannot be

attributed to the State Department.
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Thus, the plaintiff has not adequately allégey government action that could serve as a
predicate for a “stigma or disability” clainThe Court therefore need not reach the issue of
whether the plaintiff has adaately alleged preclusion fropursuit of her professiorSee U.S.

Info. Agency v. Krc905 F.2d 389, 397-98 (D.C. Cir. 1990) (findinger alia, that an agency
employee who lost international employment oppaities after being deesd a security risk

still retained domestic employmiopportunities). In sum, the plaintiff’'s due process liberty
interest claim against the State Department &sla matter of law. Accordingly, Count 2 of the
Amended Complaint must be dismissed.

4, The Plaintiff's Due Process Claim Aainst The CIA Fails As A Matter Of
Law.

The plaintiff's due process claim against WA fails for the same reasons explained
above. The due process claim against the Cessentially the same as the claim against the
State Department, except that it is premisetherCIA’s status as the plaintiff's alleged
employer. SeeAm. Compl. 11 119, 120, 124 (“Accordingpablished news reports, De Sousa
was allegedly involved, at a minimum, in ghlanning stages of the alleged kidnapping and
extraordinary rendition of Abu Omar. . . . in ladleged capacity as a CIA employee. . . . If the
published news reports are true, then the CIA’s subsequent refusal to comment on the allegations
that the [Abu Omar] operation occurred, let alonefyer refute the extet to which De Sousa
was engaged in the alleged conduct, has aaetstely permitted inaccurate and defamatory
information regarding De Sousa to be publiclyaeed world-wide and utilized as the basis for
her criminal conviction and civilability in Italian proceedingsThis information has publicly
impugned De Sousa’s reputation such thatcsimeno longer pursue hetlnosen profession.”see

alsoPl.’s Resp. at 9. The plaintif'due process liberty interest claim against the CIA fails as a
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matter of law for the same reasons discusdmEve regarding her claim against the State
Department. Accordingly, Count 5 of the Andexd Complaint must be dismissed as well.
. MOTION TO AMEND THE COMPLAINT

A. Legal Standard

“The grant or denial of leave to amend is committed to the sound discretion of the district
court.” Triad at Jeffersonvillé, LLC v. Leavitt563 F. Supp. 2d 1, 11 (D.D.C. 2008) (citing
Firestone v. Firestoner6 F.3d 1205, 1208 (D.C. Cir. 1996)). While leave to amend a complaint
should be freely granted when justice so requsesi-ed. R. Civ. P. 15(a)(2), the Court may
deny a motion to amend if such amendment would be flfibenan v. Davis371 U.S. 178, 182
(1962);James Madison Ltd. v. Ludwig2 F.3d 1085, 1099 (D.C. Cir. 1996). “An amendment
would be futile if it merely restates the same daag the original complaint in different terms,
reasserts a claim on which the court previoudigdiufails to state a legtheory, or could not
withstand a motion to dismissRobinson v. Detroit News, In@11 F. Supp. 2d 101, 114
(D.D.C. 2002) (citation omitted). “Where . . ethomplaint, as amended, would radically alter
the scope and nature of the case and bears nothare tangential relationship to the original
action, leave to amend should be deniediss. Ass’n of Cooperatives v. Farmers Home
Admin, 139 F.R.D. 542, 544 (D.D.C. 199%ge also Nat'l Treasury Emps. Union v. Helts3
F.3d 1289, 1295 (D.C. Cir. 1995) (“[T]he district codid not abuse its discretion in denying the
amendment, which bore ‘only tangentidbtenship’ to the original claim.”).

B. Analysis

The plaintiff seeks leave to amend the complairadd “at least five new claims to her
two remaining Counts, both of which also neetiédactually amended.” Pl.’s Mem. in Supp.

of Pl.’s Mot. for Leave to File Second Am. Compl. (“Pl.’s Amendment Mem.”) at 3. The
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plaintiff also proposes to add her counsel, M&aid, as an additional plaintiff in the proposed
Second Amended Complaint. Pl.’s Reply to De@pp’n to Pl.’s Mot. for_eave to File Second
Am. Compl. (“Pl.’s Amendment Reply”) at 1. Tp&intiff's five proposed new claims seek to
challenge the government’s treatment of classified information and tdigstale rights of civil
litigants to rely on such classified informati  Specifically, the plaintiff has identified the

proposed new claims as follows:

1. First Amendment Challenge To The Government’s Review Of De Sousa’s
Resume
2. First Amendment Challenge To The Classification Of Certain Information

Referenced In The Government’s Notice To Court (dated September 15,
2011) And Allegedly Identified IThe Government’'s June 24, 2044
parte, in cameraubmission

3. First (And Possibly Sixth) Amendme@hallenge To Certain Obligations
Currently Imposed Or Sought To Be Imposed By The Government Upon
The Plaintiff And Her Counsel

4. First (And Possibly Sixth) Amendmt Challenge To The Government’s
Refusal To Permit De Sousa’s Counsel (Or De Sousa) To Use Secure
Computer Systems To Draft Court Filings

5. First (And Possibly Sixth) Amendmte@hallenge To Present Classified
Information To The Court In Civil Proceedings So Long as Proper

Security Precautions Are Taken
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Pl.’'s Amendment Mem. at 3-4. For the reasexglained below, & Court will deny the
plaintiff leave to file the amended complaint comprising these cl&ims.

First, amendment of the plaintiff's two Fiflaimendment liberty interest claims would be
futile because, as explained above, these claims are deficient as a matter of law and cannot
survive a motion to dismissSee Robinson v. Detroit News, .Iri11 F. Supp. 2d 101, 114
(D.D.C. 2002) (amendment would be futile@vl amended complaint cannot survive a motion
to dismiss). The only detail thaintiff has provided about the anticipated amendment of these
two claims is that the plaintiff intends to inporate unspecified classified information into the
amended versionsSeePl.’s Amendment Mem. at 3. As set forth above, the Court previously
afforded the plaintiff ample opportunity to provithee Court with at leasome description of
how classified information would fit in to thegphtiff's existing claimsand the plaintiff has not
done so. The plaintiff's existing claims fail asnatter of law and the plaintiff has not provided
any inkling of how amendment would savertin Accordingly, the Court concludes that
amendment of those claims would be futile.

That leaves the plaintiff's five proposedwelaims, which would drastically alter the
nature of this action into a wide-ranging First Amendment litigation concerning the use of

classified information. The cumeComplaint in this casesaerted eight counts seeking to

9 The plaintiff has not provided the Court with a copy of the proposed Second Amended i@oaspiaquired by
Local Civil Rule 15.1. Instead, the plaintiff has filed a motion foinacemerastatus conference to discuss the
proposed contents of the Second Awied Complaint because, due to the piffis desire to include classified
information in the Second Amended Complaint, “it is just not possible for De Sousa to comply at this time in the
actual drafting of her Second Amended Complaint without further guidance from the Court#loimput from

the Executive Branch), and possibly the need to first lititregessue.” Pl.'s Amendment Mem. at 2. Accordingly,
the Court and the agency defendants are left guessing @ie content of some of the plaintiff's proposed
amendments. For example, the plaintiff has identified four claims that will “possibly” invoke the Sixth Amendment,
but it is unclear how the Sixth Amendment, which applies bigitas “[ijn all criminal prosecutions,” is relevant to
this civil action. U.S. Const., Amend. \Wee alsdef.’'s Amendment Opp’n at 8 n.5. Since the Court is denying
leave to amend the Complaint for the reasompsagxed below, the plaintiff’'s motion for an camerastatus
conference, ECF No. 56, will be denied as well.
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challenge the government’s actiamsinactions toward plaintifbe Sousa in the wake of the
alleged rendition of Abu Omar and the ensutagjan court proceedings. The plaintiff
voluntarily dismissed six of thescounts and the remaining two counts are deficient as a matter
of law. Now, by amending thegadings, the plaintiff seeks tdé&her counsel as a co-plaintiff
and to transform this case into @ader battle over the scope gblaintiff’s right to use and rely
on classified information in civictions. The Court will exercises discretion to deny leave to
amend in these circumstances because the resulting action would bear only a tangential
connection to the original case. “Where . e tomplaint, as amended, would radically alter the
scope and nature of the case and bears notimmea tangential relationship to the original
action, leave to amend should be deniddiss. Ass’'n of Cooperative$39 F.R.D. at 544ee
also City of Williams v. Dombe¢l203 F.R.D. 10, 13 (D.D.C. 200{denying leave to amend,
inter alia, because “the additional claims set forth in the proposed amended complaint are only
tangentially related to the claims in the original cas&gif v. C.I.A, 569 F. Supp. 2d 1, 11
(D.D.C. 2008) (finding “plaintiff’'s proposed amendnts bear no relationship to his original
case and would result in a ‘radicahiange to the ‘scope and natwf this litigation” where
plaintiff sought to add Administrative Proceduyet claim to Freedom of Information Act case);
Szymanski v. DEANo. 93-1314, 1993 WL 433592, at *2-3 (DM Oct. 6, 1993) (denying leave
to amend where the proposed amendment “addisi@nal claims and paets that are unrelated
to what was a straightfoawd F.O.1.A. dispute.”).

The plaintiff has openly volunteatd¢hat each of the “proposéigte new claims could be
independently raised in a new action.” Pl.’'s@mdment Mem. at 4. The Court finds that a new

action would indeed be the better mechanism feplaintiff to raise those claims, if she decides
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that course to be prudefit.As this Court observed Mississippi Association of Cooperatiyes
“leave to amend should be granted liberally in otdeensure that litigas have their day in
court. . . . Leave to amend here would do far ntlea@ allow plaintiff to fully litigate all the
legal dimensions of [its] initial action, it walipermit plaintiff to transform [its] case into
something entirely new.” 139 F.R.D. at 544. In socbumstances, denial of leave to amend is
appropriate.
IV.  CONCLUSION

The facts underlying this case are troubling in many ways. The plaintiff served the
government and the people of the United Stiamidéise Foreign Service f@a decade. During the
course of her service to thisuntry, she was accused and convidgtealbsentiaof committing a
crime in a foreign nation, not for any personal ghir,at the alleged beheasitthe United States
government. According to hellegations, she requested the goveent’'s assistance to counter
the charges against her in Italy, but receinede and was instead “[e]ffectively abandoned and
left to fend for herself.” Am. Compl. at Zollowing her foreign conviction, she faces the risk
of arrest and imprisonment if shravels outside the United Statejch is a particular hardship
in her case both because of the impact on her professional options and because she is a
naturalized citizen with familyjnembers living abroad. Then, whine plaintiff sought judicial
review in this Court, the govement did little to minimize th8ogistical obstacles” presented by
the need to protect against thadwertent disclosure of classified information, but rather denied

her counsel the use of a secure computer to fillafs and “threatenedthe continuation of her

M The Court does not reach the deferislaarguments that the proposed nelaims also fail on the merits. The
Court does note, however, the defendants’ argumeniitthating the proposed new claims in a different action
could actually minimize the need for tphkintiff to rely on classified information in pursuing those clairfBee
Defs.” Amendment Opp’n at 3-4.
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counsel’s security clearance. ECF No. 63 at.63 The message that this scenario sends to
civilian government employees serg this country on tours afuty abroad is a potentially
demoralizing one.

The Court is bound, however, to apply contrglliaw to the plaintiff's case. For the
reasons set forth above, the Court must granagency defendants’ motion to dismiss the two
remaining counts in the First Amended Complé&2aunts 2 and 5). In addition, the plaintiff's
motion for leave to file a Secomimended Complaint is denied.

An appropriate Order will accompany this Memorandum Opinion.

DATED: January 5, 2012 IS0t S, A mrid?
BERYL A. HOWELL
United States District Judge
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