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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MAXINE BLOCKER-BURNETTE,

Plaintiff,
V. Civil Action No. 09-1185 (JEB)
THE DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

In November 2007, Piatiff Maxine BlockerBurnette was terminatedithout cause
from her job at the District of Columbia’s Addiction Prevention and Recovery Adnaitigstr
(APRA) after approximately 29 years of servic&he was 59 years old at the time and was
responsible fo caring for her daughter and fathereach of whom had significant health
problems. A few months before BlockBurnette was fired, 3%earold Tori Fernandez
Whitney was appointed to run the agendyernandeVhitney quickly determined thahPRA
neededto be reorganizea@nd began implementing a plan to do so. As part of the plan, the
Medicaid Division was dissolved, and many of its staff members, includingk@i@urnette,
were transferred to the Assessment and Referral CENRE). Soon thereafterFernandez
Whitneyterminated BlockeBurnette.

Representing herselBlockerBurnette filed an action against the District of Columbia
alleging discrimination on the basis of age violation of the Age Discriminationn
Employment Ac{ADEA), 29 U.S.C. $21et seq., and on the basis éamily responsibilitiesin
violation of the District of Columlai Human Rights Act, D.C. CodeZ1401.01et seq. The

District has now moved for summary judgmeris BlockerBurnettehas presented evidence
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that FernadezWhitney’s purported reasons for discharging her were a pretext for age
discrimination, the Court finds th&tlaintiff's agediscrimination claim related to termination
withstands summary judgment. By contrast, there is virtually no evidenceslipatras
reassignedo the ARCbecause of her age or terminated because of her family responsibilities;

the Court will, accordingly, grant summary judgment on those claims.

Background

From 1978 until her terminatioon November 82007, Plaintiff was employedyb
APRA, which coordinates substaraluse prevention and treatment progra@seCompl. at 1,

3. In 2000shebecame APRA’s Medicaid Program Manag&eeMot., Exh. 9 (Deposition of
Plaintiff) at 25, 30; Compl. at 1Her duties in that positiomcluded helping to writé'the state
planning amendment for Medicaid,” by which APRA would seek appriavedceive Medicaid
reimbursementand overseeinghe billing of Medicaid servicegor Temporary Assistance for
Needy FamiliesTANF) recipients entitled to Kdicaid services for substance abuse treatment.
SeePl. Dep.at 3044.

On June 25, 2007, Tori Fernanedhitney was appointed Senior Deputy Directoir
APRA, the agency’s highest ranking positioBeeMot., Exh. 10 (Declaration ofernandez
Whitney), 1 2. Prior to her appointment, Fernaneéhitney was a member of D.C.
Councilmember DavidCatana’s staff, and in that capacity, she served as Deputy Committee
Clerk and Policy Director for the City Council’'s Committee on Health, whichseesr APRA
Id., T 3. During her tenureKPMG, an independent auditing firmyas commissioned by the
Department of Health “to conduct an organizational assessment” of AERRAMot., Exh. B
(KPMG Repor} at i. It published its report on April 20, 2007 about two montk before

FernandeVhitney left Catania’s staffld. The report discusses a host of agency shortcomings,



including deficiencies in its policies and procedures, budget manageandrdtaffing.ld. at 1+
18.

FernandeaVhitney was aware of the KPMG report when she startdeer position at
APRA, andthereaftershe observed firsthand many flaws in the management and operations of
the agency.SeeFernandeaVhitney Decl. 1 46. With respect to the Medicaid Division, in
which BlockerBurnette worked, &rnandeaVhitney noted that, with the exception of two pilot

programs, APRA was not approved to receive Medicaid fuidis.f 8;see alsd’l. Dep. at 40.

The Division had been seeking Medicaid approval for at least six yearsio avail- when
Fernande-Whitney became Senior Deputy DirectoGeePl. Dep. at 35FernandeaVhitney
Decl., 11 8. FernandeaNhitney also observedthat “there were people with clinical
backgrounds that were not working in a clinical capacity even though APRA had ri=ésia
staffing in clinical areas.”_SdeernandeaVhitney Decl., 1 7.

Based on her owrobservations as well as KPMG's findings, Fernardézrtney
determined that the agency needed to be reorganized, in what she refers to as a “functional
realignment.” Id., {1 1Q see alsoMot., Exh. C (Letter from Fernandé&¥hitney explaining
functional realignment). As part of the realignment, the Medicaid Division vgaslded, and
the Assessment and Referral Centexhich “is the central portal for District residentntry
into treatment programs® was expandedSeeFernande¥hitney Decl, 1 1112.

In early October 2007BlockerBurnette ancher staffin the Medicaid Divisionwere
transferredto the ARC. Id., 1Y 13-14. The ARC assesses clients’ treatment neaad
determines their financial eligibility for APRA servicedd., 114. If the person qualifies, the
ARC issues him a voucher, which allows him to get treatment from the provider dfonie.c

Id. According to Fernande&/hitney, BlockerBurnette was assigned to be the Manager of



Voucher Services- a position Fernande&/hitney believed she was qualified for because she
was a licensed professional counseltd. BlockerBurnette contends, howevehat she was
never given a new title; she was simpdyd to report to Charles Brown and “he would explain
what [her] duties were.” PI. Dep. at 77, 87.

Shortly after assuming her position in the ARC, BloeRarnettewas asked to cover
some of the tasksf her direct supervisor, Charles Brown, while he aaay. SeeOpp, Exh. 1
(October 2007 mail exchange regarding BlockBurnette’s duties in Brown’s absence).
Among other things, she would be responsible for “administrat[ing] voucher produetioin”
performing “clinical revews and interventidnin his absence.Id. Replying to an email from
Brown describing these dutie8lockerBurnettewrote thatshe hd “never peformed clinical
treatment and that she lh“had limited training on vouchers and no training as a super user
with the current duties [Brownltilize[d] as a supervisor.”Id. She nevertheless stated that she
would “perform the duties as well as [she could]d. BlockerBurnettecopied Fernandez
Whitney on this correspondence.

Two days later, on October 17, 2007, Fernardiutney instructedLarry Ricks, a
Program Managerthat “effective immediately and until Mr. Charles Brown returns from
training,” he would “act as the Program Manager for the Assessment andaRé&fenter.”
Mot., Exh. H (Memo Delegating Authority to Larry Ricks$he indicated that her memorandum
“supersede[d] all previous delegation of authorityd: Fernandea/Nhitney later explained that
the representations in BlockBurnette’s email, though “in direct conflict witkls. Blocker
Burnette’scredentials as acknsed professional counselotgd her to believe that Blocker
Burnette “was not qualified to cover the additional responsibilities in Mr. Biowbsencé

SeeFernandeaVhitney Decl., § 15. They suggested, furthermore, that BldBuemnette “was



not qualified to carry out the duties of her assigned position as Manager of VoucheeSérvi
Id.

FernandeaVhitney was also dissatisfied with BlockBurnette because she failed to
attend a meeting Fernandézitney had scheduletbr October 12, 2007and, according to
FernandeaVhitney, had not notified her of her inability to attentd., 1 1719. Blocker
Burnette maintains that she informed her direct supervisor, Charles Browshéhaduld not be
at the meeting because she had to take carerdétier and daughterSeeOpp. at 8. Brown
confirmed this and indicated that he reported Blocigrnette’s reasons for not being able to
attend the meeting to Fernand&hitney. SeeOpp., Exh. 5 (July 2011 email exchange between
Blocker-Burnette and Brown).

On October 24, 2007, at age BlockerBurnette was given written notice that she
would be terminated, effective November 8, 2007. Mot., Exh. A (Termmédtter to Blocker
Burnette) Pl. Dep. at 9 On June 9, 2009, she filed tlastionaganst the District of Columbia

alleging discrimination on the basis of age &mahily responsibilies The District has filed a

Motion for Summary Judgment, which the Court considers here.

[. Standard of Review

Summary judgment may be granted if “the mavshows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter oFtwR. Civ. P.

56(a); see alscAnderson v. Liberty Lobby, Inc.477 U.S. 242, 2448 (1986); _Holcomb v.

Powell 433 F.3d 889, & (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the

substantive outcome of the litigation. Holcomb, 433 F.3d at 888ty Lobby, Inc, 477 U.S. at

248. A dispute is “genuine” if the evidence is such that a reasonable juryretwrd a verdict

for the nonmoving party.SeeScott v. Harris, 550 U.S. 372, 380 (200kerty Lobby, Inc,




477 U.S. at 248Holcomh 433 F.3d at 895. “A party asserting that a fact cannot be or is
genuinely disputed must support the assertion bygctiinparticular parts of materials in the
record.” FED. R.Civ. P.56(c)(1)(A).

The party seeking summary judgment “bears the heavy burden of establishitigetha

merits of his case are so clear that expedited action is justifibalxpayers Watchdog, Inc., v.

Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). When a motion for summary judgment is under
consideration, “the evidence of the amovant[s] is to be believed, and all justifiable inferences

are to be drawn in [her] favor.Liberty Lobby, Inc, 477 U.S. at 255%ee alsdMastro v. PEPCO,

447 F.3d 843, 850 (D.C. Cir. 2006); Aka v. Washington Hospital Center, 156 F.3d 1284, 1288
(D.C. Cir. 1998) én banc). On a motion for summary judgment, the Court must “eschew

making credibility determinations eveighing the evidence.” Czekalski v. Petet85 F.3d 360,

363 (D.C. Cir. 2007).

The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declaratiohgy or ot
compéent evidence, setting forth specific facts showing that there is angerssue for trial.

FeED. R. Civ. P. 56(e); Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its feamingham

v. United States Navy813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’'s evidence is
“merely colorable” or “not significantly probative,” summary judgment rhaygranted.Liberty

Lobby, Inc, 477 U.S. at 249-50.

1.  Analysis

A. Termination

1. AgeDiscrimination



BlockerBurnette’s central allegation ithat she was terminated based on her age in
violation of the ADEA. The ADEA makes it unlawful for an employer “to discharge any
individual or othewise discriminate against any imalual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual's 28§dJ.S.C. §
623(a)(1). Individuals 40 years of age and oldare included in the protected clasi., §
631(a). In the absencef direct evidence of discrimination, ADE#aims are evaluated under

“the familiar threestep burdenshifting framework announced_in McDonnell Douglas Corp. v.

Green 411 U.S. 792 ... (1973).”_Paquin v. Federal Nat. Mortg. Ass’'n, 119 F.3d 23, 26 (D.C.

Cir. 1997) see als&oger v. Reno, 98 F.3d 631, 633 (D.C. Cir. 1996) (“Age discrimination is
governed by the disparate treatment analysis developed in the Titlentéxt’). Under that
framework, the plaintiff must first establishpaima facie case of @crimination. McDonnell
Douglas411 U.S. at 802. If she does so, the burden shifts to the defendant to assert a legitimate
non-discriminatory reason for the adverse employment actldn. The plaintiff must theribe
afforded a faiopportunity to show thatlje defendant’s] stated reason ... was in fact [a] pretext”
for unlawful discrimination.ld. at 804.

The D.C. Circuit has stated, however, thiithe summary judgment stage, it is “almost

always irrelevant” whether a plaintiff shscriminationsuit has made out@ima facie case See

Brady v. Office of Sergeant at Arm$20 F.3d 490, 492 (D.C. Cir. 2008); Baloch v.
Kempthorne 550 F.3d 11911196(D.C. Cir. 20@) (applying Brady, originally developed for
Title VII claims, to ADEA claims).Once a defendant has proffered a legitimate -redaliatory
reason for the employment decision, “the question whether the employeeyactadé out a
prima facie case is ‘no longer relevant’ and thus ‘disappear([s] and ‘drops out otthee jji

Brady, 557 F.3d at 493 (quoting St. Mary’'s Honor Ctr. v. Hicks, 509 U.S. 502, 510, 511 (1993)).




Here, there is no doubt Plaintiff suffered an adverse action when she was &im8e¢Def.
Statement of Undisputed Material Facts, sk als®9 U.S.C. 8§ 623(a)(1). In addition, it is
undisputed thabefendant has articulated a legitimate, Haliscriminatory reason for terminating
Blocker-Burnette — namelyhat shewvas not qualified to perform the duties required of her in her
new position in the ARCSeeMot. at 4 (“Because Plaintiff's prior position had been abolished
and because Plaintiff represented that she was not qualified for her new assiétanetift was
terminated from her employment with the agency.This Court therefore,“need not—and
shauld not—decide whether the plaintiff actually made oyirama facie case undeMcDonnell

Douglas” Brady, 520 F.3d at 494 (emphasis imiginal); see alsoReeves v. Sanderson

Plumbing Products, Inc., 530 U.S. 133, 14hé¢w defendant offers evidence tipintiff was

terminated for legitimate, nondiscriminaggoreasonsole remaining issue igliscriminationvel
non”) (citation omitted)

Instead, the Court’s task here isdetermine whetheBlockerBurnettehas produced
sufficient evidence for a reasaivle jury to find thathe Districts asserted reason faarminating

herwasa pretext for age discriminationrSeeBrady, 520 F.3d at 494see alsdlexas Dept. of

Community Affairs v. Birding 450 U.S. 248253 (1981). Since the Court is considering ghi

guestion on summary judgment, the Court may grant Defendant’s Motion dhby évidence,
viewed in the light most favorable to BlockBurnette and drawing all reasonable inference in
her favor, is such that “no reasonable jury” could find that thé&riEtis asserted reasons were

pretextual SeeHamilton v. Geithner, 2012 WL 119134, at *5 (D.C. Cir. 2012) (citing Jones v.

Bernanke 557 F.3d 670, 674, 681 (D.C. Cir 200%9¢e alsdreeves530 U.S. at 148.

The primary reason the District gives for tamating BlockerBurnette is that shieerself

represented that she was not qualified for the position to which she was asSgebtbt. at 7



(“Plaintiff's termination resulted from her own assessmeat $hhe was not qualified to pem
the duties of the position to which she was transferred)....Plaintiff denies ever saying
anything to that effect.SeeOpp. at 2. She merely stated in an email regartdisksshe vas
asked to perform in her supervisogbsence that she had “never performed cliniegtment
duties” and that her experience had “been mostly administrative and/or maliageSee
October 2007 mail exchange. She alsadicatedthat she had “limited training on vouchers”
and “no training as super user.Jd. BlockerBurnette clains thatthese statemenido not
expressa lack of ability or qualificatiogto perform theequired tasks; they simply indicate that
she needed trainingg APRA’s unique tools and methodsSeeOpp. at 2; Pl. Dep. at 712
Plaintiff did not “refus[e]to perform the duties assigned to her,” as Fernaideitney claims;
rather, shestated she would do them as best she caB&kOctober 2007 mail exchange. The
Court believes that BlockdBurnette’s email is subject to multiple reasonable interpretatidas
the Court must not make credibility determinations or weigh the evidence at treso$ttge
litigation — but instead mustiraw all permissible inferencas BlockerBurnette’'s favor the
Court finds that genuine issues of material fact remairthferfactfinder to resolve at a later
date SeeCzekalskj 475 F.3d at 363.

In addition, several comments made by Fernaibiney suggest that her stated reason
for BlockerBurnette’'s terminatiommay have been a pretext for age discrimination. Before
Plaintiff lost her job with APRA, she and Fernand&hitney had developed a friendly
relationship. SeePl. Dep. at 50. They would talk about their personal lives, and Fernandez
Whitney even took BlockeBurnette’s granddaughter to lunch to “mentor” héd. at 5051.
They also discussed work matters, and Fernakideimey told BlockeirBurnette that “she was

looking for fresh, new blood in the office,” which BlockBurnette took to mean théshe



needed new, younger peopleld. at 51, 53. Fernande&’hitney madesimilar comments to
others She said to Catherine Bego, a égear old Deputy Administrator (who was later
terminated) for example that she wanted a “more youthful appearance” in APRA’s Executive

Office. SeeCatherine Boddie Bego v. District of Columbia, Civil Action No-@8} (D.D.C.

2010), ECF No. 25, Exh. 5 (Deposition of Bego) at487 On another occasion, Jennifer
Mumford, former APRA Deputy Director of Operations, heard Fernakideitney commenting
that Bego still used a Rolodex even though no one uses them any®ee@pp., Exh. 10 (Decl.

of Jennifer Mumfordl § 11 FernandexVhitney added that Bego probably did not know how to
use the computer at her degk.

Defendantrelies onTalavera v. Fore, 648 F. Supp. 2d 118 (D.C20309),to argue that

these comments are “stray remarks,” which are insufficient to create & tisdue of

discrimination. Fore however, has been reversed on that point of |8&eTalavera v. Shah

638 F.3d 303 (D.C. Cir. 2011)At issuetherewaswhether USAID discriminated against the
plaintiff on the basis of gender when it failed to promote l@ne 648 F. Supp. 2dt 12324,
The district court indicated that a statement by the decisionmaker that men at the“hgeea a
bond with each other because theyale served in the military” was merely a stray remark
“unrelated to an employment decision involving the plaintifid. at 132. Because of this, the
court concluded thatt was “insufficient to create a triable issue of discrimination.Id.

(quoting_Simms v. U.S. GowPrinting Office 87 F. Supp. 2d 7, 9 n. 2 (D.D.C. 2000).

The D.C. Circuit reversed the trial court’s grant of summary judgmerhe plaintiff's
failure-to-promote, gendediscrimination claim, holding that the coutad improperly
discounted probative evidenc8hah 638 F.3d at 310-313Specifically,the Circuitheld that the

decisionmaker’'s statemewhs‘“relevant to [the plaintiff's] claim of gender discriminatioahd

10



should have been “considered in evaluating whether the totality of the evidence kbows t
USAID’s explanation was pretextualld. at 311. After considering the relevant evidence that
the district court had excluded, the D.C. Circuit concluded that the plaintiff hesgmied
sufficient evidence for a reasonable jury to find that the proffered reastimefoonrpromotion
was pretext. 1d. at 313. The Fore case and its subsequent histoagcordingly,undercut
Defendant’s argumetthat isolated remarks unrelated to the employment decision at issue cannot
create a dispute of material fact. On the contrary, Tthkaveracases militate in favor of
consdering prior statements that could reasonably suggest discriminatovyg vie the part of
the employer.

Defendant’s other argumethat Fernande¥Vhitney's prior remarks are irrelevarg

similarly unavailing. In its Reply, Defendant attempts to distugh Threadqill v. Spellings, 377

F. Supp.2d 158 (D.D.C. 2005), from the instacdse. InThreaddill the court stated théthe
term ‘new blood’ by itself does not always connote age discrimination” as iahésast two
possible meanings: it could exfto “people outside the team, both young and old,” or it could
“intimate the replacement of older employees with younger onkbk.at 164. The use of the
term must therefore be looked at in context in order to determine whetherdt ragse an
inference of discriminationSeeid. In Threadqill the district court concluded that “a reasonable
factfinder could infer that ‘new blood’ was synonymous with young ‘blood™ because wasr
evidence that the employased the “two phrases in tandearid made other “subtle comments
about age,” including referring to a group of people as “over the hildl:” While the facts here
are not identicato those inThreadqill they arenot so dssimilaras todictatea different result.
There is testimony th&ernandeaVhitney used the phrase “fresh, new blood.” Combined with

evidence that she made otlagerelated comments artdrminated sveral employees over the

11



age of forty, this Court finds that a reasonable jury could draw an inference difagmindion

in this case SeeOpp., Exh8-9, 1213 (declardions of four individuals over agerty who were
terminatedby FernandexVhitney in spite ofexcellent tooutstandingperformance reviews);
Mot., Exh. D (Memorandum from Fernanedtitney discussing teninations of seven
individuals, at least six of whom were owage40, purportedly due to “functional realignment”)
see alsoBegqg 725 F. Supp. 2d at 386 (APRA employee’s agdiscrimination claim survives
summary judgment based on Fernanddatney’'s aeist remarks and alleged pattern of

terminating qualified older manager8uckley v. Hospital Corp. of America, 758 F.2d 1525,

152728 (11" Cir. 1985) (comments that hospital needed “new blood” together deisire to
attract younger employees and nulii comments on plaintiff's age was sufficient evidence of
discrimination).

Finally, the District contends that tlé®urt should treat its statement of material facts not
in dispute as admitted because Plaintiff failed to comply lagttal Civil Rule 7(h§1). Reply at
3-4. That rule requires a party opposing a motion for summary judgment to inckidMi
citing to the elevant portions of the recordSeelLCvR 7(h)(1). Any facts identified in the
moving party’s SUMF and not controverted by the opgpgarty’s statemennay be assumed
by theCourt. 1d. Because of the permissive nature of this rule and the leniency afforgeal to
se plaintiffs like BlockerBurnette, the Court will not treat Defendant’'s statement of facts as

conceded.SeeErickson v.Pardus551 U.S. 89, 94 (2007) (pleadingspobd se plaintiffs subject

to less stringent standards than those of trained attorneys).
The Court, therefore, believes summary judgment is not warranted on P&aiagé
discrimination claim as it relates her termination.

2. Discrimination on the Basis of Family Responsibilities

12



BlockerBurnette ale contends that her termination was a result of discrimination on the
basis of family responsibilitieis violation of the D.C. Human Rights Act. Among oth@ngs
that statute prohibits an employer from discharging or otherwise discriminataigsa@n
employeebased on hesupport of a person or persons in a dependent relations§geD.C.
Code 88 21402.11(a)(1); -1401.02(12). BlockBurnettearguesthat she was fired, at least in
part, because she was unable to attend a meeting with Feri\hdeey on the evening of

October 12, 2007 SeeOpp. at 12; Compl. at 23; see alsaluly 2011 email exchange between

BlockerBurnette and BrownMot, Exh. 10 Declaration of Fernande&/hitney, § 17) The
meeting was held after workinigours, and BlockeBurnette could not make it because she
needed to take care of her daughter andilhéather. SeePl. Dep. at 76/1. She informed
Brown, her direct supervisor, that she would not be at the meeting due to fanghtiobk, and
Brown later indicated thdte hadnotified Fernande¥Vhitney of that fact.SeeJuly 2011 emaill
exchange

The following Monday, Fernanda&/hitney talked to BlockeBurnette about mgng the
meeting. SeeFernandeaVhitney Decl.,| 18. She appeared upset and Bl@intiff that when
she summoed her to a meeting, she expedter to show up.SeePl. Dep. at 9®1. Blocker
Burnette saidthat she had family responsibilitiegsat had prevented her from attending the
meetingand that she had informed Brown that she would not be théref-ernandeaVhitney
simply replied, {W]e all have issues.Id.

Based on these facts alone, BlocBerrnettecontends that a reasonable jury cofihdl
that her termination constitutes unlawful discrimination on the basis of hailyfa
responsibilities. There is simply not enough evidence to support such a finding. For the Court t

deny a motion for summary judgment, the nonmoving party must presee than “a scintilla

13



of evidence to support [her] claims.” Freedman v. MCI Telecommunications Corp., 255 F.3d

840, 845 (D.C. Cir. 2001)While this isa low bar, BlockeBurnette hasailed toclearit here.
B. Reassignment

In addition to alleging thather termination was unlawful, Block&urnette also
challenges hetransferfrom the Medicaid Division to the ARC. As best the Court can discern,
BlockerBurnette’s argument is that she was reassigned to a “targeted” positionAR @héor
discriminatory reasons. See Opp. at 26. She alleges that Fernardértney acted with
“unfettered subjective discretion” in implementing the structural realignmeniolating
numerous “established procedures under the D.C. Personnel Rules and Redulitioas4-5.
Even assuminthis istrue, BlockerBurnette has not offered a shred of evidence that her transfer
was motivated by discriminationThis is a situation in which a substantial office realignment
occurred and Plaintiff's whole division was dissolveth fact, FernandeaVhitney set forth
compelling reasons whyhis occurred. See FernandeaVhitney Decl., 1 -8 (noting, for
examplethat people with clinical backgrounds were not working@ iclinical capacity in spite
of shortage of clinical staff iagencyand that a Medicaid BDision existed even though APRA
not approved for Medicaid reimbursement). BloeBernette has not shown that this
explanation was actually@etext for discrimination. As such, no reasonable jury could find that

her transfeamounted to unlawful discrimination.

V. Conclusion

For the foregoing reasons, the Court will issue a contemporaneoustateiill grant

in part and deny in part Defendant’s Motion for Summary Judgment.

Isl James E. Boasberg
JAMES E. BOASBERG
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United States District Judge

Date: February 10, 2012
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