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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DANIEL E. HEILY,
Plaintiff,
V. Civil Action No. 09-1230 (RBW)

UNITED STATES DEPARTMENT OF
DEFENSE, et al.,

~ e T e e

Defendants

)

MEMORANDUM OPINION

Plaintiff Daniel E. Heily, proceedingro se brings this action against several federal
agencies and officialseeking redress for prohibited personnel practices in violation of 5 U.S.C.
§ 2302(b)(9) (2006), injury to his professional reputation in violation of Va. Code Ann. 88 18.2-
499, -500 (2012)intentional infliction of emotional distresand hostile work environmengee
Bill of Complaint and Request fonjunctive ReliefRevision 1 (“Am. Compl.J 11 163-81. The
plaintiff alsoseeks Writs of Mandamus pursuant to 28 U.S.C. § 1361 (26644 1 186-88,
as wellas arelease of records pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. 8§
552 (2006), seid. 1 190. Currentlybefore theCourt is the defendants’ motion for partial
dismissal of the amended complaint pursuant to Federal Rules of Civil Prot2¢hixd),
12(bX3), and12(b)(6) (“Defs.’ Mot.”). Upon consideration of the parties’ submissfahs,

Court concludes for the following reasons that the defendants’ motion must be gimed.

! In addition the filings already identified, the Court considered the followimgnissions in rendering its decision:
(1) the defendants’ Memorandum in Support of Motion for Partial Dismissaiainded Complaint (“Defs.’
Mem.”), (2) the Plaintiffs [sic] Combined Response to NGAs [sic] Answer arferdants [sic] Motion for Partial
Dismissal of Amended Complaint (“Pl.’s Resp.”), (3) the Defend&eply in Support of Their Motion for Partial
Dismissal (“Defs.’ Reply”), (4) the Plaintiff's Motion for leave [sic] Amend Plaintiff's Response to Defendants’
Replyin Support of Defendants’ Motion for Partial Dismissal (“Pl.’s MotAtnend”), and (5) the defendants’
Memorandum in Support of Defendants’ Motion to Dismiss the Complairgf§:DMem. Jan. 28, 2011").
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Court will also dismissuasponte the plaintiff's remaining claim, brought under the FOIA, on
mootness grounds.
|. BACKGROUND

Theplaintiff beganhis employment with the National Geospatraelligence Agency
(“the Agency) in October 2002.SeeAm. Compl.{ 14-15. He served in two divisions:
Acquisition Engineering, Branch E, and Acquisition Engineering, BrancBd2id. { 16 The
plaintiff s amended complaint details a series of workplace issues that begamewmizn
transferred to Branch D, including commentsdieyendant Lauri Jo Littothat the plaintiff
perceived asffensive,seeid. 11 3740, 50, Ms. Litton’s denial of the plaintiff's request to
attend four training courses, id. § 45, Ms. Litton’s initial denial of taapff's request for leave
and her requirements for the plaintiff to take leagefy 61-68, and poor ratings on the
plaintiff's Performance Apraisals for fiscal gars 2003, 2004, and 2005, 4. 75-76, 78.

After receiving his Performance Appraisal for fiscal year 2005, the ptappealed his
ratings through the Agency’s administrative grievance prodeds§Y 8182. The plaintiff
alleges that “[t}he Formal Appeal was never answered even though an answer wad feaui
Defendant Beauchamp by regulationd. § 83. Shortly after filing his formal appeal of his
2005Performance Appraisal, “Defendant Stephens left a voice mail threateningdao sm
Plaintiff if Plaintiff did not withdraw his Appeal” in which Mr. Stephens “askpdaintiff to
‘reconsider’ his lawful action regarding the formal appeal of his [fiseat g005Performance

Appraisal.” Id. 11 84, 89.The plaintiff alleges that “Defendant Sgoefendant Litton, [and]

2 Also before the Court is the “Plaintiff's Moticfor leavesic] to Amend Plaintiff's Response to Defendants’ Reply
in Support of Defendast Motion for Partial Dismissaland the plaintiff's “Consent Motion to Dismiss Against
Defendants Zients and KaiserGiven the plaintiff'spro sestatus, the Catiwill grant the motiorio amendand will
consider, to the extent appropriate, the arguments made th&herCourt also grants the motion to dismiss
individual defendants Jeff Zients and Kenneth Kaiser and to dismeigddimtiff's request for a wribf mandamus to
the Office of Management and Budget.



Defendant Stephens [sic] responsghtie decisiohnot [to] withdraw[] the Formal Appeal of
Plaintiff's Performance Appraisal was to assign [him] an impossible taskctiticize Plaintiff
for not accomplishing it.”ld. § 91. The plaintiff alleges that this assignment was “a specious
and preextual task.”Id.  95. Beginning in December 2005, the plaintiff's supervisors gave him
a series of warnings regarding his unsatisfactory performance, irgladeprimand, id.  98n
informal warnirg of unsatisfactory performance, id. {1 98, 107, and a warning of unsatisfactory
performance and placement on a Performance ImprovemenidI%ri,08.

In January 2006, the plaintiff filed a document entitled “Detailed Complaint of
Discarimination to the DoD Inspector General and the National GeospaEligence Agency”
with the Department of Defense Inspector General and the Agency’s OfficeessiDy
Management and Equal Employment Opportunity, followed by an amended complaint in
October 2006, which included additional allegati¢hsspector General @mplaint”). 1d. 11
111, 114, 124. In December 2006, the plaintiff received a response from the Inspector General
indicating that no action was warranted based on the plaintiff's allegations, id. { BX. Rdl—
2, which he plaintiff alleges waproceeded by a “perfunctory” investigation, id.  132.

The plaintiff institued this action on July 2, 2009, and filed amendedomplaint on
June 20, 2011, nurgro tunc to June 8, 2011, pursuant to the Court’s oral ruling at a status
conference Count | of the amended complaint asserts that defendants Winston Beauchamp,
David Scopp, Lauri Jo Litton, and Larry Stephens “retalidgdinst himjfor [his] lawful
exercise to appeal his Pemmance Appraisal for [fiscal year 2005]” in violation of 5 U.S.C. §
2302(b)(9).1d. 11 163-167. Count Il alleges violation of Va. Code Ann. § 18.2-499 and §
18.2-500 byall” defendantslid. 1 168-71. Count Il is brought against Mr. Beauchamp, Mr.

Scopp, Ms. Litton, and Mr. Stephens for the common law tort of intentional infliction of



emotional distress for their acti®nld. 1 17279. Count IV is entitled “Tort of Maintaining a
Hostile Work Environment,” and is brought against Mr. Beauchamp, Mr. Scopp, Ms. Litton, and
Mr. Stephens.d. 11 186-81. As part of his requested relighe plaintiffalso seeks a writ of
mandamus requiring the Department of Defense to requirkgéecyto (1) “perform a
professional and th[o]rough investigatiaf the allegations in the Inspector General Complaint,
(2) “formally respond” to the plaintiff's appeal of his 2005 Performance Apdraad (3)
“perform a proper EEO investigation]t. 11 186-88. Finally, the plaintiff also alleges that the
Agency has failed to provide him with documents that he requested pursuant to theldc(IA.
190.

The defendants have now moved for partial dismissal of the amended complaint, seeking
dismissal of all claims except for those concerning the plaintiff's requestsgni to the FOIA.

[1. STANDARDS OF REVIEW

A. Rule 12(b)(1) Motion to Dismiss

When a defendant moves for dismissal under Rule 12(b)(1), “the plaintiff[] bdse[s] t
burden of proving by a preponderance of the evidence that the Court has subject matter

jurisdiction.” Biton v. Palestinian Interim Setov’t Auth., 310 F. Supp. 2d 172, 176 (D.D.C.

2004);seeLujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). A court considering a Rule

12(b)(1) motion must “assume the truth of all material factdegations in the complaint and
‘construe the complaint liberally, granting [a] plaintiff the benefit of akiahces that can be

derived from the facts alleged.Am. Nat'l Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir.

2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)). However, “the district

court may consider materials outside the pleadings in deciding whether to gratitratm



dismiss for lack of jurisdiction.”_Jerome Stevens Pharm., Inc. v. FDA, 402 F.3d 1249, 1253

(D.C. Cir. 2005) (citing Herbert v. Nat'l Acad. of Scis., 974 F.2d 192, 197 (D.C. Cir. 1992)).

B. Rule 12(b)(6) Motion to Dismiss

A Rule 12(b)(6) motion tests whether the complaint “state[s] a claim upon whieh rel
can be granted.” Fed. R. Civ. P. 12(b)(6). “To survive a motion to dismiss [under Rule
12(b)(6)], a complaint must contain sufficient factual matter, acceptiedeago ‘state a claim to

relief that is plausible on its face.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotidel!

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A claim is facially plausible “when the

plaintiff pleads factual content that allows the court to draw [a] reason#éterine that the
defendant is liable for the misconduct allegetti’ (citing Twombly, 550 U.S. at 556). While
the Court must “assume [the] veracity” of any “welkéaded factual allegations” in the
complaint, conclusory allegations “are not entitled to the assumption of tidthat 679.
Finally, although feadings by gro selitigant “must beheld to less stringent standards than
formal pleadings drafted by lawyegtsheymust nonetheless satisfy thexjuirements oRule

12(b)(6). SeeAtherton v. D.COffice of Mayor, 567 F.3d 672, 681-82 (D.C. Cir. 2009).

[11. ANALYSIS
A. Count | of the Amended Complaint
Count | of the plaintiff's amended complaedserts that “[d]efendants Beauchamp,
Scopp, Litton, and Stephens” retaliated against him in response to his “lawful apipisal
Performance Appraisal” in violation of 5 U.S.C. § 2302(b)(9). Am. Compl. 11 164H&S.
defendants argue that Count | must be dismissed because employeesgaityeare not
permitted to bring claims under 8 2302 and there is no other form of judiaehravailable for

a claim that ould otherwise be brought under § 23@&eeDefs.” Mem. at12-13.



Section2302b)(9) prohibits “[a]ny employee who has authority to take, direct others to
take, recommend, or approve any personnel actmftake or fail to take, or threaten to take or
fail to take, any personnattion against any employee . . . because(A) the exercise of any
appeal, complaint, or grievance right granted by any law, rule, or regulation3.6.l§
2302(b)(9). A “personnel action$ definedas one of a series of enumerated actfovith
respect to an employee in, or applicant for, a covered positionageaty’ 1d. § 2302(a)(2)
(emphasis added)l'he statute’s definitionof “agency specificallyexcludeghe National
Geospatialntelligence Agency ld. 8 2302(a)(2)(C)(ii). Because any determinations made by
the plaintiff’'s supervisors regarding his employment do not constitute persotinesamder
the statute, the plaintiff's claim is barred by the plain language of the statute.

The plaintiff argues that heay bring a claim uret § 2302 because the creation of an
exceptionpermitting claims bymployees of exempted intelligence agencies who were
previously covered by the provisions of the statute if they have continued to serve intiba posi
without a break in servidadicates that “Congress clearly intended [8 2302] to be applicable to
defense civilian employees.” Pl.’'s Resp7 dtiting 10 U.S.C. 8612(b) (2006) The Court is
unpersuaded by this argument. The construction urged by the plaintiff directlgdictstthe
plain language of § 2302, which explicitly exempts all employees of the Agdnisywell
established that court will apply the plain language of a statute if “the language at iss@e has
plain and unambiguous meaning with regard to the particidputé in the casé United States

v. VillanuevaSotelq 515 F.3d 1234, 1237 (D.C. Cir. 2008) (quoting Robinson v. Shell Oil Co.,

519 U.S. 337, 340 (1997)). To the extent that the plaintiff argues that the exception in § 1612 is

directly applicable to i, he is incorrect in this assertion as well because the National Imagery



and Mapping Agency, the predecessor toNbh&onal Geospatidihtelligence Agency, was
already exempted from 8 2302 when the plaintiff began his employment there in 2002.

The plainiff's claim in Count | is not subject to any other form of judicial review.
Employees that have been excluded under § 2302 are precluded from seeking othem&venues

judicial review for claims that would otherwise fall under the s¢at8eeUnited Stags v.

Fausto 484 U.S. 439, 455 (1988) (holding that the Civil Service Reform Act, which includes 8
2302, is “a comprehensive system for reviewing personnel action taken agairat fede
employees” and thus the plaintiff was precluded from seeking alternatinaesvef judicial

review based on his exclusion under the statggsalsoGraham v. Ashcroft, 358 F.3d 931, 935

(D.C. Cir. 2004) (holding that the Civil Service Reform Act precludes judicial review of
personnel action even if the Act does not eatenthe action challenged). The plaintiff's claim
in Count | is therefore barred by the statute and is not subject to judicial refvaay kind.
B. Countsll, 111, and IV of the Amended Complaint

Count Il of the plaintiff's amended complaint allegeatttja]ll the Defendants have
consorted to injure Plaintiff’'s professional reputation,” in violation of Va. Code Ann. § 18.2-499
and 8 18.2-500, which allow an individual to bring a claim for damages against “[a]ny two or
more persons who combine, associate, agree, mutually undertake or concert fog#tber
purpose of . . . willfully and maliciously injuring another in his reputation, trade, business
profession by any means whateveAtn. Compl. 11 168-71; Va. Coden. § 18.2-499, -500
(2012). Count Il of the plaintiffs amended complaastserts @aommon law tortlaim of
intentional infliction of emotional distresalleging that defendants Winston Beauchamp, David
Scopp, Lauri Jo Litton, and Larry Stephe&mgjaged in a series of negative empient actions

in response to the plaintiff's appeal of his 2005 Performance Appraisal and “repeated|



humiliated, degraded, debased, and demeaned Plaintiff” in order tohtatsesufferemotional
distress. Am. Compl. § 173—-79. Count IV of the amendetptaint is entitledTort of
Maintaining a Hostile Wdt Environment” and alleges thistr. BeauchampMr. ScoppMs.
Litton, andMr. Stephens “intended to cause emotional distress to Plaintiff with pretextlal wor
assignments to produce documents that were not required by [the Agency’s] plaicf"180—
81. In addition to the “pretextual work assignments,” the plaintiff also allegesitha.itton’s
allegedly offensive comments, denial of the plaintiff's requests for tiaimd initial denial of
his request for leave “demonstrate a hostile work environmdaht§ 73.

The defendants argue ttiae plaintiff's tort claims must be brought under the Federal
Tort Claims Act (“FTCA”) and thus fail because the plaintiff has not exhausted hi
administratve remedies with regard to these claimBefs.’ Mem. atl4-15, 19-20. The Court
agrees that the plaintiff must bring the claims alleged in Counts, lindi)\& under the FTCA,

and therefore, his claims must be dismissed for failure to exhaust adativisremedieé.

% The defendants further argue that to the extent that the plaintifftelaiCounts Il, 1ll, and IV are based on
retaliation for a complaint of discrimination based on membership iatagbed class, the plaintiffs’ éhas are pre
empted by Title VII of the Civil Rights A@nd must be dismissed for failure to exhduistavailableadministrative
remedies. Defs.” Memat25-27. In his amended complaint, the plaintiff uses some terminology thaseaxiated
with Title VII, most notably the phrase “hostile work environnier8ee e.g, Burlington Indus, Inc. v. Ellerth 524
U.S. 742, 752 (1998)However, the plaintiff does not allege discrimination based on menijpémsh protected
class or retliation for filing a claim of discrimination; rather, Counts Il, llhdalV allege that the defendants
retaliated against the plaintiff for filing an appeal of his 2005 Perfazen&ppraisal. SeeAm. Compl. 19 173, 175,
181. Accordingly, this Court wihot construe Counts Il, 1ll, and IV as alleging conduct that would henattie
under Title VII. See42 U.S.C. 88§ 20002 (prohibiting discrimination in employment based on race, color, raligio
sex, or national origin), 200&& (prohibiting discrimination based on allegations of discrimination).

“ Because the Court finds that the plaintiff's failure to exhaust hisrastnative remedies bars his claims in Counts
I, lll, and 1V, the Court need not address the defendants’ argument that issimprger for claims properly

brought under the FTCASeeDefs.” Mem. at 3631. Under 28 U.S.C. 8§ 1406(a), if venue is improper, a court
“shall dismiss, or if it be in the interest of justice, transfer such case wistrict or division in which it could he
been brought.” 28 U.S.C. § 1406(a) (2006). And, the decision of whether t@trandismiss a case is committed
to the discretion of the district coulaartex Consulting Corp. v. Watt, 722 F.2d 779, 789 (D.C. Cir. 1983) (finding
no abuse of disetion in district court’s decision to dismiss rather than transfer casedéh wénue was improper
because the plaintiff “failed to show that its claims . . . could properlgardtin any federal court”). Here, the
plaintiff's failure to exhaust his administrative remedies wouldgmeany federal court from exercising jurisdiction
over the plaintiff's claimsseeSimpkins v. D.CGov't, 108 F.3d 366, 371 (D.C. Cir. 1997) (holding that the failure
to exhaust administrative remedies deprives the odwiibject matter jurisdiction over the claim), and therefore, in
any event, it would not be in the interest of justice to transfer the plaintifii®s.

8



The FTCA provides a monetary remedy against the United S$tatésjury or loss of
property, or personal injury or deataused byhe negligent or wrongful act or omission of any
employee of the Government while acting within the saoifphis office or employment, under
circumstances where the United States, if a private person, would be liableltnttaacin
accordance with the law of the place where the act or omission occurred.” 28 U.S.C. §
1346(b)(1) 2011). A claim brought pursuant to the FTCA is the exclusive means for obtaining
monetary relief fothe tortious acts of a federal employee acting within the scope of his or her
employment.See28 U.S.C. § 2679 (2006)he Federal Employees Liability Reform and Tort
Compensation Act of 1988, commonly known as the Westfall“Actords federal employees
absolute immunity from commelaw tort claims arising out of acts they undertake in the course

of their official duties.”_Osborn v. Haley, 549 U.S. 225, 229 (2007) (citing 28 U.S.C. §

2679(b)(1)). Counts II, Ill, and IV allege tortious conduct by individual defendantsaMins
Beauchamp, David Scopp, Lauri Jo Litton, and Larry Stephens; Count Il alletij@ssteaonduct
by Marcus Boyle in addition to the other individual defendaBeseAm. Compl. {1 171, 173,
181. The plaintiff did not bring these claims pursuant to the FTCA, but if the individual
defendants, who are all federal employees, were acting within the schyeg @hployment
then the Court must construe the claims in Counts I, Ill, and 1V, which allegéosyeand
common law tortsasclaimsbrought under the FTCA.

If a plaintiff brings a tort claim against a federal employee WestfdlAct’s
substitution provisiomprovides that the United States is subtgiiuas the defendaifithe
Attorney General or his designee certifies that the employee was “adting the scope of his
[or her] office or employment at the time of the incident out of whiclcliien arosé, 28 U.S.C.

8§ 2679(d)(1), and the cta is governed by the FTCA, Wuterich v. Murtha, 562 F.3d 375, 380




(D.C. Cir. 2009) (citing 8 2679(d)(1))lhe certification acts gaimafacieevidence that the
employee was acting within his or her scope of employmie. at 381. However, plaintiff

may catest the certification and obtain limitegcbvery if the plaintiff can‘alleg[e] sufficient
facts that, taken as true, would establish that the defendant[’s] actiondexktlee scope of [his]

empbyment” Id. (quoting_Stokes v. Cross, 327 F.3d 1210, 1215 (D.C. Cir. 2003)).

“Consequently, where a plaintiff fails to allege sufficient facts to releutdntification, the
United States must be substituted as the defendant because the federal emabsgetedy
immune from suit.”Id.

Rudolph Conteras, thdormer Chief of the Civil Division of th&nited States Attorney’s
Office for the District of Columbigas designee of the Attorney Generalbmitteda
certification pursuant to § 2679(d)(1) thlé defendastsued in their individual capacitiegre
acting within the scope of their employmemiefs.” Mem.Ex. 1. The plaintiff has presented no
facts rebutting the certificationConsequentiythe United States is substitutedtlasdefendant
in place of the individual defendantnd Counts I, Ill, and IV are governed by the FTCA

The plaintiff alscargueghathis claims against the individual defendants are proper as

claims undeBivens v. Six Unknown Named Agents of F&diwreau of Narcotics403 U.S. 388

(1971). Pl’'s Resmt6. Under Bivensind its progeny, a plaintiff can bring a claim for
monetary damages for the violation of his or her constitutional rights by fedecaleffSee
Bush v. Lucas, 462 U.S. 367, 37374 (1983pwever, becausthe plaintiff has not alleged a
constitutional violation of any kind, the plaintiff's claims against the individutdraants

cannot be brought under Bivens.

® The plaintiff asserts that the claims against the individual defendantsaper because “[n]otfdrney General
certification has been proffered, so that the argument [regarding the \etification] presented here is
irrelevant.” Pl’s Resp. at 7. Under 28 C.F.R. § 15.4, “any Direxftthe Torts Branch, Civil Division, Department
of Justi@” is authorized to make the certification under 28 U.S.C. § 2679(d)(li¢ alesignee of the Attorney
General. 28 C.F.R. § 15.4 (2012).
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Having determined that the plaintiff's claims under Counts Il, Ill, andr&/gaverned by
the FTCA, the plaintiff must meet the requirents to bring suit under the FTCA. claim under
the FTCA may not be filed until administrative remedies within the agency are ¢gtal8

U.S.C. 8§ 2675(a) (2006McNeil v. United States508 U.S. 106, 111 (1993) (“The command

that an ‘action shall not be instituted. unless the claimant shall have first presented the claim
to the appropriate Federal agency and his claim shall have been finally deniedaggitiay in
writing and sent by certified or registered mail’ is unambiguougLidiing 8 B75(a)). A
plaintiff’s failure to exhausavailableadministrative remedies prior to filing suit deprives the
court of subject matter jurisdiction over the clain@mpkins, 108 F.3d at 371.

Here, the [aintiff has not exhaustdds administrative rentkes as required by 8§ 2675.
The Agency’s Assistant General Counsel, Jack Rickebmitted an affidavit indicating that the
plaintiff has “never filed any claims against the agency under the Fedet&ll@mns Act
(FTCA).” Defs.”Mem. Jan. 28, 201Ex. 1 1 2. Mr. Rickert further states that, to the best of his
knowledge, “[the plaintiff] has never attempted to exhaust administrative resnedh respect
to the issues contained in this lawsuit despite the passage of several kedf8” Although
the plaintiff submitted a complaint to the Agency’s Office of Diversity Managéarah Equal
Employment, the plaintiff did not respond to the Agency’s investigator when the intestiga
repeatedlycontacted the plaintiff for more informatiam order to pusue the plaintiff's claim of
discrimination Defs! Mem. Ex. 2 | 3seealsoPl.’s Respat11. Since the plaintiff has failed to
exhaust his administrative remedies as required to bring a claim underGlAe th€ Court must

dismiss Counts Il, lll, and IV of the amended complaint.

11



C. Requestsfor Mandamus Relief

In addition to monetary damages, the plaintiff seeks a writ of mandamus mgdbi
Department of Defense to compleé Agencyto (1) “perform a professional and th[o]rough
investigation of the allegations raised in Plaintiff’'s Detailed Complaint of Discriraiméto the
DoD Inspector General and the National Geospétielligence Agency,(2) “formally
respond” to the plaintiff's appeal of his 20B&rformance Appraisagnd(3) “perform a proper
EEO investigation.” Am. Compf[{ 186-88. The Court finds that mandamus relief is
inappropriate under these circumstantes.

This Court has jurisdiction under the Mandamus Act “to compel an officer or ersploye
of the United States or any agency thereof to perform a duty owed to the plaiit).S.C.
8§ 1361 (2006). Mandamus relie§“drastic’; it is available only in ‘extraordinary situations’; it
is hardly ever granted; those invoking the court's mandamus jurisdiction must‘bkeas and
indisputable’ right to relief; and even if the plaintiff overcomes all these ésjrdihether
mandamus relief should issue is discretionatyp.te Cheney406 F.3d 723, 729 (D.C. Cir.
2005) en bang (citing the original panel in the cagde,re Chaey, 334 F.3d 1096, 1101-02
(D.C. Cir. 2003)). Mandamuss availableonlyif: (1) the plaintiff has a clear right to relief; (2)
the defendant has a clear duty to act; and (3) there is no otheatalezuedy available to

plaintiff.” Power v. Barnhart, 292 F.3d 781, 784 (D.C. Cir. 2002) (ckin§tates Power Co. v.

U.S. Dep't of Energy, 128 F.3d 754, 758 (D.C. Cir. 19@Mernal quotation marks omitted)

The duty in question must be solely “ministerial” in nature, “one that admits of netthscrso

that the official in question has no authority to determine whether to perform the dutgti' vS

® The plaintiff seeks mandamus under a section of his amended compiiied éRelief Requested.” Am. Compl.
11 182-89. Since the Court has determined above that the plaintiff is not entitéed/tother relief, the Court need
not address the plaintiff's request for mandamus. Howéeequsdhe plaintiff is proceedingro sg the Court will
construe the plainfis request for mandamus relief asiadependentlaimitself and address it accordingly.

12



Clinton, 100 F.3d 973, 977 (D.C. Cir. 1996). The party seeking mandamus has the burden of

showing that the relief is warrantebl. States Power Cp128 F.3d at 758. A court “do[es] not

have authority under the mandamus statute to amegovernment official to perform a
discretionary duty.”"Swan 100 F.3d at 977.

The plaintiff's request for a writ of mandamus directing the Department @hBefto
require theAgencyto respond to the plaintiff's appeal of his 2005 Performance Appraisal must
be denied as motiecause the plaintiff has already received a response frohgémey. See
Am. Compl. Ex. D 156-57The plaintiff acknowledges that he received a response from the
Agency, but contends that the response is insufficient usaksonal Geospatidhtelligence
Agency Instruction 1460.1R4 because it was not issued or signed by Winston Beauchamp, the
“deciding official” under the Instruction; was not addressed to the plaintiff,ded not address
each issue. Pl.’s Respt9. Assumingarguenddhatinstruction 1460.1R4 is binding on the
Agency and that the plaintiff is correct that the Agency’s response does notncontbe
requirements of thimstruction, such minor deficiencies do not warrant the Coexescise of its
discretion to grant the “extraordinary” remeafytheissuance of a writ of mandamus.

The plaintiff's remaining requests for mandamelgef concern the Agency’s response to
his Inspector General Complaint and to his compleorthe Office of Diversity Management and
Equal EmploymentThe plaintiffacknowledges that he has received a response liaspisctor
GeneralComplaint from theAgency Inspector Generagdm. Compl. 1 128—9ut alleges that
the investigation wasperfunctory,” id.J 132. Similarly, the plaintiff was informed that the
Agency’s Office of Diversity Management and Equal Employment attempteddstigate his
discrimination claims but “determined the cdmpt lacked sufficient information for them to

act upon” after repeatedly contacting the plaintiff for more informatidny 127. The plaintiff

13



contends that he provided sufficient information in his complaint, Pl.’'s Mot. to Ari€hdnd
that the Ayency simply did not want to investigate his complaint, Pl.’'s Radd.

The plaintiff has failed to show in both instances that the Agency has a clear dtity to a
The plaintiff's requesfor mandamuso investigate his Inspector General Compldmgsnot
simply concern the performance of the investigation, but seeks to control the manhiehin w
the Agency decides to perform the investigation. The appropriatenesagéray’s
investigation is inherently discretionary, involving the judgment ofrthestigator, the
allocation ofagencyresources to perform such investigations, and the nature of the allsgation
prompting the investigation. For examplalitkerent levelof investigation wouldikely be
required for an accusation of particularlyegous discrimination, supported by large amounts
of documentary evidence, than would be required for an accusation that, on its face, does not
evenallege discrimination A duty to perform a “professional and th[o]rough” investigation
cannot be describeas a ministeriadluty “that admits of no discretionSwan 100 F.3d at 977,
since the determination that an investigation is “professional and th[o]rough” inrégeifes
the investigatr to use his or her discretion.

With respect to the plaintiff sequest for mandamus to require Agency'’s Office of
Diversity Management and Equal Employmeninvestigate his complaint, the plaintiff argues
that the Agency has an “unambiguous” duty to investigate his discrimination cldas\Ré&sp.at
10, and tes to a document entitled “EEOC Management Directive 110,” attached ast Exhib
to the plaintiff's response. This documdmbwever demonstrates that the process of
investigation necessarily requires the use of the investigator’s judgmanéxdmpé, the
directive states that an inviggtion “must be appropriate,” Pl.’s Resp. Exai@, and permits

the investigator to determine ththe investigator requires more information becahsee is

14



insufficient information to proceed, as the investigator did ls&eRl.’s Resp. Ex. Gt18. The
plaintiff has therefore failed to show that the Agency has a clear duty to condogeatigation
of a claimthat it has already considered and deemed to contain insufficient informagidowto
the Agency tdeginan investigation. Since this Court has no power under § 1316 to order a
government official to perform a discretionary act, botthefplaintiff's remaining requests for
mandamuselief must be denied.
D. Requestsunder the FOIA

Although not styled as a claim, the plaintiff also asks this Court to order theddats to
provide “[a]ll official instructions that relate to civilian personnel e.g1K05.2R3” and “[a]
copy of the transcript or voice recording of fAgency Inspector Generaljterview with
Plaintiff held on October 12, 2006” that the plaintiff had previously requésietthe Agency
pursuant to the FOIA. Am. Compl. 1 190. The defendants’ motiorstuisk seeks dismissal of
all claims except for those made under the FOIA. Difst. at2. While the defendants’
Motion to Dismiss has been pending, however, the plaintiff has received the documents he
requestedinder the FOIA.SeePl.’s Respat5; Pl.’s Mot. to Amenait1. The plaintiff's receipt
of the requested documents tesdershis claims under the FOIA moot, and the claims are
accordingly dismissed as moot.

V. CONCLUSION

For the foregoing reasons, the Court concludes that the defendants’ motionidbr part

dismissal of the amended complaint must be granted, anthéheemainder of the plaintiff's

amended complaint must be dismissed as moot.
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SO ORDERED this 9th day ofOctober, 2012.

REGGIE B. WALTON
United States District Judge

" The Court will contemporaneously issue an Order consistenthistiviemorandum Opinion.
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