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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARGARET D. NEWTON ,
Plaintiff,
No. 10ev-01542(RCL)

V.

OFFICE OF THE ARCHITECT OF
THE CAPITOL ,

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION

This case involves allegations of unlawful racial discrimination hostile work
environmentand reéaliation bythe Office of the Architect of the Capit¢iOAC”). Before the
Court is defendant’s Motion for Summary Judgment or Judgment on the PleaDigigs Mot.
[20], Nov. 8, 2011 Having carefully considered theotron, the g@position the eply, the entire
record in this case, and the applicable law, the Court will grant defendant’s Moti@vied of
the background of thease, the governing law, the parties’ arguments, and the Court’s reasoning
in resolving those arguments follows.

l. BACKGROUND

In April 2005, Iris Smith, a Caucasian G Human Resources Specialist, resigned from
the OAC Newton Decl. T 4 The OAC subsequenthadvertised an employmenacancy for a
“Human Resources Specialist (Employee Benefits}0&&L-12.” Def. Not. Filing Ex. 1 [211],
at 1 (“Def. Ex.”); Def. Statement of Material Facl¢ot in Dispute § 2 (“Def. SMF. The
vacancy announcement listed the “promotion potentialtHisr position as “12.” Def. EXL [21-

1], at 1 The application deadline was April 29, 2008.
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On October 2, 2005, tH@AC filled the vacancy by hiringlaintiff Margaret Newtonpan
African American Compl § 13; Def. SMF § 3. She was hiredaa$S12, Step 4, Human
Resources Specialist in the OAC’s Human Resources Management DivisioMDHIR 1d.
Newtoris previous employmemnwasas a GSL1 Legal Administrative Specialigt the Office of
Personnel Management. Def. Ex. 9 [21&P. This GS11 position was her highest grade level
position in the éderal competitive service prior her appointmeriheHRMD. Def. SMF 4.

The names of the HRMD’s various branches andortganizationalstructureprior to
October 2006are unclear from the recort. It appears thathe OAC hired Newton into the
HRMD’s Employee Benefits & Services Branch. D&MF § 3 Def. Ex. 1 Newton'’s firstline
supervisorduring this timewas Maria Wennersten, Chief of the Employee Benefits & Services
Branch Compl. T 14; Bf. SMF 4. The Employee Benefits & Services Branch also included
Karen Bowman, a Caucasian &3 Human Resources Specialist, as well as support staff.
Tiscione Decl[21-1] 1 12. Bowman retiredbn Septembel5, 2006 and her GSL3 position was

eliminated Id. 1 13; PI. Ex. 1 [22-1].

! According to former HRMD Chief Rebecca Tiscione, from the timertde was hired until September 2006,
Newton was employed in HRMD’SRRetirement & Benefits Services Brarticibecl. of Rebecca Tiscione § 12
(“Tiscione Decl.”)(emphasis added)in Odober 2006, a separate branethe “Payroll & Benefits Branch~was
split to create the Employee Benefits & Services Branch and the Payroll & stngcBsanch. Id. 1 14. Therefore,
according to Tiscione’s Declaration, at least three separate branches existedRMD after October 2006:
Retirement & Benefits Services, Employee Benefits & Services, andlP&yProcessing. Id. T 14.

However, defendant’s statement of Material Facts Not in Dispute contragicisne’s Declaration. Defendant
states tht “On October 2, 2005, Plaintiff entered employment with the Defeérdan GS20112, Step 4, Human
Resources Specialist in tBenployee Benefits & Services Brarafithe HRMD.” Def. Stmt. { 3 (emphasis added).
Further, according to the April 18, @B, Vacancy Announcement, Newton’s position was “located in tHeeQdf

the Administrative Assistant, Human Resources Managemeni@iildRMD), Employee Benefits and Services
Branch.” Def. Ex. 1. The Courtis at a loss at how to recoti@l@®AC’sevidencethat Newton was hired in a-so
called “Retirement & Benefits Services Branch,” Tiscione Decl. 1 18, atiter evidence that she was hired in the
“Employee Benefits & Services Branch,” D&MF | 3, Def. Ex. 1, 8.

The Court draws attention to thienfusion becauséendeavors to accurately describe basic detfdscasgsuch
as the organizational structure of an office. In this case, inattentivengrads made that difficult. Regardless, this
confusion does not creatgyanuine disputef material fact.
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One month #er Bowman’s retirementthe HRMD was reorganized and Chief
Wennersten became head of a different brafgbcione Decl. 1114-19. Newton states thahe
was informed by Chief Wennersten that, pursuant to the reorganiZagr “position would be
reclassified as ‘GS12/13 HR Specialist (Retirement)’ career ladder[] positioNéwton Decl.

1 13 One important attributef a “career ladder” position, according to the HRMD Manual, is
that it makes the incumbent eligiliebe noncompetitively promoted to a higher grabDef. Ex.

7 [21-7], at 47. The OAC disputes Newton’s assertion that she ever held a “career ladder”
position. Def. Memin Opp’n 17-18 (‘Def. Opp’'n”). As explained later, Newton does not
proffer sufficient evidence foa reasonable jury to believe thatesheld a“career laddér
position, therefore no genuine dispute of material dacdts

Because ofthe HRMD reorganization and Chief Wennersten’s transfer to a different
branch,Newton reported directly to HRMD Director Rebecca Tiscjavigo served concurrently
asActing Chief of the Employee Benefits & Services Brafram October 2006until March4,
2007. Tiscione Declq 1 18-19Newton Decl. § 14 During thissix-month periog Newton was
the only permanertiuman Resources Specialist employed in the Employee Benefits & Services
Branch. DefSMF{ 7; Newton Decl. 8.

The parties dispute thigpe of work Newton performed during this sironth period.
Newton states that she performed-GSlevel work during this period. Newton Decl. § 1By
contrast,OAC statesthat Newton never performed GE level work and thathe GS13 work
during this timeframevas“either not needed at the time, or performed by the new Branch Chief
when she was hired.” Tiscione De% 18. Again, as later explained, this dispute is immaterial.
On March 4, 2007, Rebecca Veni@s hired asthe new Chief of the Employee Benefits &

Services Branch and became Newton'sirse supervisor. DefSMF{ 9.



In January 2008, Newton met with Director Tiscione and Chief Vento to reqgaest “
noncompetitive promotidrto theGS-13level. Def. SMFY 10; Newton Decl. § 30Her request
was denied. Def. SMF 14. On February 26, 2008, Chief Vento rated Newton “unsuccessful’
in her 2007 annuateview, subjectingNewton to the implementation of a Performance
Improvement Plan (“PIP”). Def.NdF  12; Newton Decl. § 23. On April 23, 2008ewton
filed a “Request for Counseling” with the Office of Compliance alleging uhlavacially
discriminatory practicesnd a hostile work environmenef. SMF § 16.

On May 19, 2008Newton applied for participation in an “Alternate Work Schedule”
program,which Chief Vento denied on May 2Def. SMF |1 1445; Newton Decl. q 34-35.

The following day Director Tiscionealso deniedNewtoris participation “based on performance
issues.” DefSMF { 16; Newton Decl. | 36.

On June 6, 2008Chief Vento rescindedhe “unsuccessfultating in Newtoris 2007
annual reviewandchangedt to “fully successful’ Def. SMF § 17. Chief Vento also withdrew
Newton’sPIP becaus€hief Vento“did not perform the implementation of the PIP in a timely
manner.” Vento Decl. § 19. Instead, that day Chief Vento placed Newton on a “work plan.”
Def. SMF § 18; Newton Decly 39. On June 30, 2008, Newton filed a second “Request for
Counseling” with the Office of Compliance allegirg new round of unlawful caally
discriminatory practicesetaliatory employment practiceand a hostile work environmenDef.
SMF 1 19.

In July 2008 Newtonwas diagnosed with jetelated depression, anxiety, insomnia and
stress and took medical leave. D@&MF  20. She concurrentlfiled a claim under the Federal
EmploymentCompensation Act (FECA) alleging various “stressors” including “too much work
for one person.” DefSMF | 22; Def. Ex. 4at5. Her FECA claim also alleged thdt]'he stress

of a hostile work environment and discrimination has caused me to become veBgeill SMF
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1 23; Def. Ex. 4at13. As support for this stateent, Newton presented an extensive list of her
retirementservicesand clerical duties. DeSMF | 23, Def. Ex. 4at 13—-18. Newton remained
on medical leave from July 2008 until February 2009. BBfF | 25.

. STANDARD OF REVIEW

DefendantOAC has moved fojudgmenton the pleadings or, in the alternatisammary
judgment. Def. MotSumm. J.[20] 1. Because the Court relies on materials outside of the
pleadingsthe Courtwill consider the motion as one for summary judgme®éeFed. R. Civ.
Pro. 12(d).

The Federal Rules of Civil Procedure state that “[tlhe court shall grantnaty
judgment if the movant shows that there is no genuine dispute as to any materaidfdhe
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. S&@)éso Anderson v.
Liberty Lobby, InG.477 U.S. 242, 247 (1986). The standard requires more than the existence of
somefactual dispute: “the requirement is that there begeauineissue ofmaterial fact.”
Anderson 477 U.S. at 2448 (1986). A fact is material if, under the applicable law, it could
affect the outcome of the case.ld. A dispute is genuine if the “evidence is such that a
reasonable jury could return a verdict for the nonmoving paitl.”Also, because “[c]redibility
determinations, # weighing of the evidence, and the drawing of legitimate inferencestfi®m
facts are jury functions, not those of a judge,” the “evidence of thenomant is to be believed,
and all justifiable inferences are to be drawn in his favat.’at 255.

A non-moving party, however, must establish more than “the existence of a scintilla of
evidence” in support of its positionld. at 252. Furthermore, it may not rely solely on
allegations or conclusory statemeng&ee Greene v. Daltpd64 F.3d 671, 675 (D.C. Cir. 1999).
To avoid summary judgment, the roroving party must present specific facts that could enable

a reasonable jury to find in its favorld. However, if the evidence presented is “merely
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colorable, or is not significantly probative, summpggment may be granted Anderson 477
U.S. at 249-50.
1. ANALYSIS

OAC moves for summary judgment on allidéwton’sclaims. Def.’s Mot. Summ. J20)
36-37 As to her discrimination claimsOAC arguesthat she has failed to proffesufficient
evidenceto undermine the OAC’kgitimate business reasofts its decisios andthat Newton
has no evidence thdter termination wasacially motivated Id. As to her hostile work
environment claims,OAC argues thatNewton’'s evidence demonstrates mefesolated
incidents” not the severe and pervasive conduct required to show a hostile work environment.
Id. at 31. Finally, as tdnerretaliation claimsOAC argues thaNewtonhas failed to establish a
prima facie case of retaliation and to rebut @AC's proffer thd legitimate reasons—not
retaliation—motived its actions Id. at 17-24 Newton counters that summary judgment is
inappropriate because a reasonable jury could conclude th&Akks proffer is merely a
pretext for prohibitedacial discrimination andetaliation, and thashe has presented sufficient
evidence to establisher claims for a hostile work environment. Pl.’s Opp2?][ 18-37 The
Court will discuss these and other arguments in the analysis that follows.

A. Discrimination

Newton brings eight discrimination claims againsOAC under the Congressional

Accountability Act, 2 U.S.C. 1311(a)(1) (“CAA”) (Countslll, V, VII, IX, XI, XIIl) . Pursuant
to the CAA, OAC employeesre to be free from any discrimination based on r&ce.S.C. 88
1301(3)(h, 1311(a)(1). Racial discriminationunder the CAA isthe same asliscrimination

“within the meaning of section 703 of the Civil Rights Act of 1964.” § 1311(a){herefore,



courts apply the traditional Title VII framework outlined by the D.C. CircuBrady v. Office of
Sergeant at Arm$20 F.3d 490 (2008).

In the usual cases, hgre (as here)an “employer has asserted a legitimate, -non
discriminatory reason for the decision, . . . the district court must resolve wotnal cpiestion:
Has the emplgee produced sufficient evidence for a reasonable jury to find that the employer’s
asserted nodiscriminatory reason was not the actual reasuthat the employer intentionally
discriminated against the employee on the basis of race, color, sex, or natgnal.ar.” Vatel
v. Alliance of Auto. Mfrs627 F.3d1245, 1244D.C. Cir. 2011)quotingBrady, 520 F.3cat494
(D.C. Cir. 2008)) (emphasis added).

This burden can be met bpter alia, showing that the reason offered by the defendant is
false, or by presenting sufficient evidence to permit a reasonablérfdet to conclude that the
employer’s proffered explanation is “unworthy of credend@eyah v. Dodarp666 F. Supp. 2d
24, 32 (D.D.C. 2009) (citinglontgomery v. Chao546 F.3d 703, 707D.C. Cir. 2008) and
Desmond v. Mukasep30 F.3d 944, 962 (D.C. Cir. 2008)). However, when the employer’s
proffered explanation is reasonable in the light of the evidence, “there ordisanidybasis for
permitting a jury to conclude that the emploigelying about the underlying facts, and summary
judgment is appropriate.Beyah 666 F. Supp. 2d at 32 (citations and quotations omitted).

Newton claims thatthe OAC discriminated against her on the basis of her race by
denying her a noncompetitive promotion pursuant to her “career ladder” positomt(Q,
denying her a noncompetitive promotion due to an accretion of duties (Count IlI), retiusing
compensate her for her performance of higher graded duties (Count Ilihgplessi on a “work

plan” (Count V), depriving her ofdr “entittements” undeHRMD Manual Chapter 430 (Count

2 Newton contests whether the Title VII “adverse action” standard i®ppate to apply in the CAA context. PlI.
Op. 13-18; Def. Reply 3 n.2. However, because the OAC proffers legitimatedjisonminatory reasons for its
actions, the Cart moves directly to thBradyinquiry and need not examine which “adverse action” standard
applies. Brady, 520 F.3d at 494.
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VII), placing her under “heightened scrutiny (Count 1X), constructively demgatier (Count
Xl), anddenyingher an alternative work schedule (Count XlIAssumingarguendothat each
of these actions qualifieas “adverse,” e Court finds that Newton has failed to “produce
sufficient evidence that [her] employer’s asserted legitimatedmmriminatory reason[s] . . .
[were] not the actual reason[s] and that [she] seffediscrimination on an impermissible
ground.” Balochv. Kempthorng550 F.3d1191, 1197D.C. Cir. 2008). Accordingly, summary
judgment shall be granted in favor thie OAC with respect to all oNewton’s discrimination
claims.

1. Failure to Promote pursuant to “Career Ladder”

Newtoris first claim (Count l)is that the OAC racially discriminated against her by
refusing to noncompetitively promote her pursuant to her “career ladder” postiompl. 1
54-58. The OAC advancest leastwo legitimate, mn-discriminatory reas@ithat Newton was
not promoted (1) her position was ineligible fononcompetitive promotion, an@) a GS13
retirement specialist was not needeDef. Reply [25] 34. Because th®©AC has advanced
these reasonsginder Brady Newtan must produceevidence sufficienfor a reasonable jury to
find thatthe employer’'s asserted ndiscriminatory reason was not the actual reamohthat
the employer intentionally discriminated against the employee on the baaeob20 F.3d at
494 (emphasis added)

Newton first introduces evidence to attack the premise that she was ineligible for
noncompetitive promotion because she was not placed in a “career ladder.” NeuEsthat
she was told by Chief Wennerstein and Director Tiscitthiae her GS-12 position would be
reclassified as “career ladder” aftate HRMD reorganization in October 2006. Pl. Op. [22}20
21. Theprimarysignificanceof holdinga “career ladder” position is that the occupant becomes

eligible for noncompetitive prontion to a higher grade level. Def. Ex. 7 |2}, at47. As
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support forher argumentNewton relies on the minutes from the Employee Ben&fi&ervices
Branch meeting of January 18, 2008. PIl. E%.[22-1] The minutes contain the following
unattribued excerpt

¢ Promotions Requested

Response:
Margaret’s position has promotion potential to theI3S Consideration for
promotion is based on the level of duties performed and an evaluation of the
manner in which they are performed. Be¢Wgnto] will develop criteria for
promotion.
Id. at 3. Newtonargueghat thisexcerpt, in addition to her own testimomg/sufficient evidence
to convince a reasonable jutjat she was moved into a “career ladder” position after the
reorganization.

The OAC respondshat Newton “misinformedChief Vento that her position was “career
ladder” and thawento later learned from Director Tiscione thidewton’s position was in fact
not a “career ladder” position. Vento Decl. § JHurther,the OAC points outthat tre HRMD
Manual requireghat (1) “[e]ntry into career ladder positions is subject to competiti¢R)
“[c]areer ladder promotions areither guaranteed nor automdtiand (3) “[t]he career ladder
must be documented on the position description and than¢gcAnnouncement.”Def. Ex. 7
[21-7] 47-48.

In light of the OAC’s evidence, a reasonable jury could not conclude that New#sn
eligible for a noncompetitive promotion under a “career ladder” position. Newtes oally on
her own seHserving declation and an unattributed statement from the minutes of an Employee
Benefits & Services Branch meetinglewton’s assertions run smack irite HRMD Manual’s

clear requirementhat “entry into career ladder positions is subject to competition.” Def. Ex. 7

[21-7] 47. Newton produces no evidenitet she was competitively selected into a “career
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ladder” position. While Newton claims that Chief Wennerstairally promisedher a “career
ladder” position, thisis a far cry fromNewton undergoing the formal, compet process
outlined in the HRMD Manual that is required to reeea “career ladder” positionNewton
also cannot claim ignorance othis competitiverequirement-she was Human Resources
Specialistand presumably familiar with the HRMD Manual.

Additionaly, even if Chief Wennersten did promise Newton a “career ladder” position,
Newton introduces no evidence that hismisewasacted upon Newton’s position description
contains nothing mentioning thdter position is “career laddé~as the HRMD Manual
requires.ld. at 48. Newton claims to be a “career ladder” employeedutot produce single
personnelrecord from her years of employment that pladesr in such a position The
unattributedexcerptfrom the January 18neeting minuteshat vaguely statesthat Newton “has
promotion potential to the GE3” hardly qualifiesas a personnel record argdinsufficient to
overcome theclear requirementsontained inthe HRMD Manualfor selection to a “career
ladder” position. Therefore, Newton has produced insufficient evidence from which a
reasonable jury coulfind that theOAC'’s legitimate, nordiscriminatory reason was false.

Even @sumingarguendothat a reasonable juror could find tiNg¢wton held a “career
ladder” positionand that Newton met the critefiar promotion, the disputever her eligibility to
be noncompetitively promoteis$ a sideshow to the main area whiewtonis lacking sufficient
evidence. Regardless of whetheshe officially entered a “career ladder” position in October
2006 and was eligible to seek a noncompetitive promotion, Newton fails to presentdencevi
that theOAC “intentionally discriminated againgter] on the basis of race Brady, 520 F.3d at
494. Although she never makes a clear argument supporting a claim of direct oct indire
discrimination,Newton’sclaim appears to bfor “disparate treatment-that is, she believes that

the OAC treated her less favorably than others because of her$aemnt'| Bhd. of Teamsters v.
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United States431 U.S. 324, 335 n. 1B1977). In disparate treatmentases, “[p]roof of
discriminatory motive is critical, although it can in some situations be inferredthe mere fact

of differences in treatment.ld. The latter cases, however, “are rare,” and require a “stark”
patten “unexplainable on grounds other than racétlington Heights v. Metro. Hous. Dev.
Corp,, 429 U.S. 252, 266 (1977).

Newton’sevidencepurporting to establish a “stark” pattern of discriminatiothis: two
Caucasian Human ResourcBgecialists Bowman and Smithheld GS-13 positionsprior to
leaving theOAC. Brady acknowledgedhat this is a tactic often used by employee/plaintiffs to
prove pretext on the part of the employer/defendants. 520 F.3d aFdB#his tactic to succeed,
however, the plaiiff and the comparator employgén this caseBowman and Smith) must be
“similarly situated.” Id. Regarding this “similarly situated” requirement, an inference of
discrimination should not be drawn from disparate treatment of comparable eesployes
“all of the relevant aspects of [his] employment situation [are] ‘geddntical” to those of the
comparator.Neuren v. Adduci, Mastriani, Meeks, & SchilB F.3d 1507, 1514 (D.Cir. 1995);
Evans v. Holder618 F.Supp.2d 1, 11 (D.D.C2009). h addition, the Second Circuit has stated
that “whether two employees are similarly situated ordinarily presentestign of fact for the
jury.” Graham v. Long Island R.R230 F.3d 34, 39 (2d Ci2000). However, inUdoh v. Trade
Ctr. Mgmt. Assos this Court indicated that for a finding that two employees were similarly
situated, a plaintiff must generally show that the more favorably treatgorker “dealt with the
same supervisor, ha[s] been subject to the same standards and ha[s] engaged incthredsame
without such differentiating or mitigating circumstances that would digishgtheir conduct or
the employer's treatment of them for 879 F. Supp. 2d 60, 64 (D.D.C. 2007).

Newton has failed to introduce evidemidficientfor a reasonablgiry to conclude that

sheis similarly situated to Smith and Bowmarhe minimal record Newton has introduced
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concerning Smith and Bowman can be summarized in two sentences: Iris &@ahcasian
GS13 Human Resources Specialist, left @AC in April 2005. Newton Decl. § 4. Karen
Bowman, also a Caucasian @3 Human Resources Specialist, retired from @&C in
September 2006. Y 5-8/orse still,Newtonfails to argue that shie similarly situated to these
individuals. Instead, Newton includes s&ction in her oppositiomemorandumentitled
“Relevant Chronology” whersheincludes a number of facts but never asks the Court to draw
any conclusions about direct or indirect evidence of discriminatiBh Opp’n [22] 2622. The
Court will not do Newton’s work for her andiseargumens where she has not done sBee
Henderson ex rel. Henderson v. ShinsgRil S. Ct. 1197, 1202, 179 L. Ed. 2d 18%ourts do
not usually raise claims or arguments on their own.”).

The nost importantfactsfor this case areéhose whichNewtondoes not introduce about
Smith and Bowman. Newton introduaas evidence that th®@AC hired Smith and Bowman as
GS 12 employees and later noncompetitively promoted them td35SNewtonintroduces no
evidence that Smith and Bowman “dealt with the same supervisgttdh 479 F. Supp. 2d at
64. In fact, the evidencehowsthat Chief Wennersterserved aghe firstline supervisor to
Smith and Bowman when they were -G&G% employees. Chief Vento, howeversupervised
Newton when she requested her noncompetitive promotion td3GSNewton Decl. § 12.
Additionally, Newton presents no evidence that Smith and Bowman were “subjectdantiee
standards” or that they ever requested noncompetitive promotitiah, 479 F. Supp. 2dt64.
Newton has not met her burden to introduce any evidence thaOA® “intentionally
discriminated againgher] on the basis of race Brady, 520 F.3d at 494. Therefore, summary
judgment in favor of th©AC on Count lis appropriate.

2. Failure to Promote Pursuant to Accretion of Duties
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Newton’s second claim (Count II) is that tBAC racially discriminated against her by
refusing to grant her an accretion of duties promotion to thel¥Rvel. The OAC again
advances gegitimate, nordiscriminatoy reasornthat Newton was not promoted pursuant to an
accretion of dutiesshenever performe@S13 level work. Because th©AC has advancethis
reason Newton must produce sufficient evidence for a reasonable jury to findthbat
employer’s asserted naliscriminatory reason was not the actual reamahthat the employer
intentionally discriminated against the employee on the basis of Biaaly, 520 F.3d at 494
(emphasis added).

First, Newton fails to introduce sufficient evidence that @&C's legitimate, non
discriminatory reason for denying her an accretion of duties prorretiamely, that she never
performed GSL3 level work—was not the actual reasonNewton argues that she began
performing GS13 level workafter the Employee Benefi& Sewices Branch reorganization in
October 2006. PI. Op. [22] 234. Newtonheavilyrelieson an August 29, 2006ermination
letter written by Stephen Ayers,&lDAC's Chief Operating Officerto Karen Bowman, then
serving as a G&3 Human Resources Spesalin the Employee Benefii& Services Branch
Pl. Ex. 1. Inthe letter, Ayers notifies Bowman that her @8 positionhas beembolished
pursuant tea reorganizatiomnd thatBowmanmeets the requirements for “discontinued service
retirement.” Id. Ayers also states thaftfhe duties assigned to your position will be distributed
to and performed by the remaining positions in the Employee Beg&efisrvices Branch.”ld.
Newton argues that this letter transferred Bowman’'s-13Sduties“to . . . the remaining HR
Specialist in the new and stand alone Employee Bené&fitServicesBranch, to wit: the
Plaintiff.” Def. Op. [26] 21-22.

Newton overstates the significanad Ayers’ letter. The letter does not, as Newton

claims, assigmer GS-13 work. The letter hanothing directly to do with Newton. Instead, this
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letter states thansurprising facthat the work Bowmaipreviously did would beeassignedo
otherswithin the Branch. While it is undisputed tHdewton was the only Human Resources
Spedalist in the Employee Benefit& ServicesBranch after the reorganization, the acting chief,
Tiscione, stated that shreever assignedny GS13 work to Newton and that the S work
“was either not needed at the tinreperformed by the ne\\GS-14] Branch Chief whe she was
hired.” Tiscione Decl. | 18. The OAC also conducted a neutral, thiperty desk audit of her
position that concluded that Newtor@sly duties were athe GS-12 level. Def. Reply [25], at 4.
Absent Ayers’ letter, which proves litti&Jewton has no evidence she performed-GSwork
other than her own unsubstantiated declaration. As the D.C. Circuit has held, sumnragnjudg
“is most likely when a plaintiff's claim is supported solely by the plaintiff's csetFserving
testimony, unsupportetly corroborating evidence, and undermined either by other credible
evidence, physical impossibility or other persuasive evidence . Arrigton v. U.S.473 F.3d
329, 34243 (D.C. Cir. 2006) (quotingohnson v. Wash. Metro. Area Transit Aug83 F2d
125, 128 (D.C. Cir. 1989)).

Second, even ilewtondid perform GS-13 level work, another independent reason exists
to grant summary judgment in favor of tB&\C on Count Il:Newton hasiot met her burden to
introduce evidence that tl@AC “intentionallydiscriminated againgher] on the basis of race
Brady, 520 F.3d at 494 On thisBrady prong, Newton encounters the same obstdbk she
doeson Count +~Newtoncannot show that she sgmilarly situated t&Smith and BowmanAs
previously discussedimply showing that white cevorkerswere GS-13 employeesloes not
allow an inference that tf@AC discriminated againddewtonbased on her race.

Newton’s other “argument$ in this section of her opposition memorandum border on
incoherent—they are more lan to random statements of fact than actual argumerkisr

example, Newtoradvanceghe following non sequitur “Defendant cannot deny that Plaintiff
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was not paid in accordance with the statutory mandate of Equal Pay for Sulbgt&uofiell
Work for performing the higher graded &@83-09 Building Inspector position.” Pl. @m to
Def. Mot. for Summary J. [22] 23. The Coddils to see the relevance of tHisuilding
inspector” fact andails to understanthe system of mathematics thratkesa GS09 paition
higher graded than as GS-12 position.

Additionally, Newtonsummarizes her accretion of duties argument in the following way:
“Accordingly, Defendant, has at all times therein, denied Plaintiff an ‘accretion of duties’
promotion and compensation in compliance with statutory mandate of Equal Pay for
Substantially Equal Work.”Pl. Opp’n 24. In additiorto this sentencéeing grammatically
incorrectand irrelevantit identifies no racidy discriminatorymotive behindthe OAC’s actions.
Becauseshe has introduced no evidence that @&C “intentionally discriminated against [her]
on the basis of race,” summary judgment in favor ofQA€ is appropriaten Count Il Brady,

520 F.3d at 494.
3. Remaining Discrimination Counts(lll, V, VII, IX, XI, XIII)

Newton’s remaining six counts of discriminatiemfer the same fatas her first twe—
Newton introduces no evidence from which a reasonable jury dodda pattern of racial
discrimination when th©AC allegedly refused to compensate Newtonfbeher performance
of higher graded duties (Count IlIl), placed her on a “work plan” (Count V), depritedftner
“entitlements” under Personnel Manual Chapter 430 (Count VII), placed her undgrtémned
scrutiny (Count IX), constructively demoted her (Count Xd},denied her an alternative work
schedule (Count XIlIl).Arlington Heights 429 U.S. at 266.

One statement repeated throughout her opposition memorandum best illustrat@sNew
lack of evidence“Plaintiff submits that with all reasonabieferences drawn in her favor, the

complaint contains enough facts to nudge her claims in zpdik, V, VII, IX, XI, XIlll] across
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the line from conceivable to plausible pursuant to the adverse action standactingspéde
VIl and the CAA.” PIl. Opp’n 2527, 30, 3334. While such an argument is appropriate on a
motion to dismiss or a motion for judgment on the pleadings, it fails to account fiacthiaat
the OAC hasbrought a motion for summary judgment. Newton bears the burden on summary
judgmentto makemore thanplausible allegationsshe musproffer “sufficient evidence for a
reasonable jury to find that the employer’s asserteddmsuriminatory reason was not the actual
reason and that the employer intentionally discriminagadnst theemployee on the basis of
race . .. ."Brady, 520 F.3d at 494Since Newtorproffersno direct or indirect evidendbatthe
OAC intentionaly discriminated against her on the basis of her,ragemary judgmentn all
discrimination counts igranted in favor of th©AC.

B. Hostile Work Enviro nment

Newton also bringstwo claims for a hostile work environment unddre CAA 8§
1311(a)(1)(Counts IV & XV). To make out a claim for a hostile work environmélgwton
must demonstrate that she was subjected to discriminatory intimidation, ridicdiligsait that
was so severe and pervasive thadltered the conditions ofeln employment and created an
abusive working environmentOncale v. Sundowner Offshore Servs.,,IB23 U.S. 75, 81
(1998). In addition, the hostile work environment must be the result of discriminatesh das
protected statusLester v. Natsiq290 F. Supp. 2d 11, 22 (D.D.C. 2003) (collecting casEs).
determine whether a hostile work environment exists, courts look “to the totalitireof
circumstances, including the frequency of the discriminatory conduct, itsritgevies
offensiveness, and whether it interferes with an employee’s workrpenige.” Baloch v.
Kempthorne550 F.3d 1191, 1201 (D.C. Cir. 2008).

The D.C. Circuit has found that constant yelling and hostile behavior, and isolated

references to a protected status may be insufficient to support a astlenvironment claim.
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George v. Leavift407 F.3d 405, 408, 4167 (D.C.Cir. 2005), concluded that statements by
three employees over a swonth period that the plaintiff should “go back where she came
from,” separate acts of yelling and hostility, and allegations that thdifflaras not given the

type of work she deserved were isolated instances that did not rise to the levelriby seve
necesary to find a hostile work environmenin Singh v. U.S. House of Representafi38® F.
Supp.2d 48, 5457 (D.D.C.2004), the plaintiff's allegations that her employer humiliated her at
meetings, screamed at her in one instance, told her to “shut it dogvn” in another instance,

and treated her in a manner that was “constantly hostile and hypattdiad not amount to a
hostile work environment, even though these actions may have been disrespectful and unfai
Similarly, the fact that an emplogend his immediate supervisor repeatedly “butted heads” and
that the supervisor frequently yelled at the employee during discussions aboudrkigand
“threatened” jobrelated consequences for the employee's refusals to meet workplace
expectations did not demonstrate a hostile work environment pervaded by disaiminat
Franklin v. Potter 600 F.Supp.2d 38, 7#78 (D.D.C.2009). MoreoverHussain v. Gutierrez

593 F. Supp. 2d 1, 7 (D.D.C.2008), concluded that “complaints over undesirable job
respondbilities and office arrangements do not support a hostile work environment cause of
action.”

Newton’s hostile work environment claims will be dismissed faree independent
reasons. First, Newton provides only an argument in opposition to defendant’s motion ¢8 dismi
and no argument in opposition to defendant’s motion for summary judgment. Stwoads
no evidence th©®AC's conductmees the legal standard of “severe and pervasc@iductthat
alters the conditions of employment and creates an abusive working envirorrerae 523
U.S. at 81. Third, there is no evideredirect or circumstantiai-from which a reasonable jury

could conclude that the condideéwtoncomplainsof was motivated bjerrace.
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To begin, Newton again makes no cognizasument against summary judgmeifite
argument section of her memorandapposing summary judgment does three thiagsly the
first of which isproper on summary judgment. FirSiewtoncites various cases laying out the
components of a hostile work environment claim. Pl Op. [22R2634-35. The Court has no
problemwith this. In fact, it is often helpful to the Court for parties to cite applicable legal
standards in their briefs.

SecondNewtonincorporates by reference thlbegations containeish her Complainand
boldly contendghat they “provide Plaintiff with the level necessary to support a hostile work
environment claim.” Pl Opp’n at 27. Relying dmstconclusorytactic would be risky—at
best—if plaintiff were opposing a motion for judgenton the pleadingsHowever,plaintiff is
also facing a motion for summary judgment. The facts alleged in a compkinbtaevidence
for the purposes of a motion for summary judgmer@ee Fed. R. Civ. P. 56{€l), (3).
Moreover, the D.C. Circuit has explained that “a district court should not be obligeft to si
through hundreds of pages of depositions, affidavits, and interrogatories in order tfitsjake
own analysis . . . .”Jackson v. Finnegan, Henderson, Farabow, Garrett & Dun@éf F.3d
145, 151 (D.C.Cir.1996) (quotingTwist v. Meese854 F.2d 1421, 1425 (D.Cir.1988),cert.
denied sub nom. Twist v. Thornbuygl®0 U.S. 1066, 109 S. Ct. 2066, 104 L.Ed.2d 631 (1989)).

Third, Newton “submits that with all reasonable inferences drawn in fagor, the
complaint contains enough facts to nudge her claims in €¢lyhtand XV] across the line from
conceivable to plausible pursuant to the adverse action standard respecting Taled \tHe
CAA.” PIl. Opp’'n 27, 36. As previously discussed, tBishe incorrect standard for opposing
summary judgmentWhen a party files an opposition addressing only certain arguments raised

in a dispositive motion, a court may treat those argusitéat the normoving party failed to
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address as concede#lopkins v. Women'’s Div., Gen. Bd. of Global Ministrig88 F. Supp. 2d
174, 178 (D.D.C. 2002) (discussing Local Civil Rule 7.1(b)).

Next, een assumingrguendathatthe conductlescribedy Newton occuredt does not
meet the legal standard of conduct so &evand pervasive” that it alters the conditions of
employment and creates an abusive working environm@ncale 523 U.S. at 81. Anti-
discrimination statutes are not “general civility code[s]” that permit recof@ry‘ordinary
tribulations of the worglace.” Faragher 524 U.S. at 788 (citations and quotations omitted).
Newtonhas the burden of presenting specific facts upon which a reasonable jury could conclude
that his workplace was “permeated with discriminatory intimidation, ridicule, amidt ins. .”
George v. Leavit407 F.3d 405, 417 (D.C. Cir. 2005) (gatdns and citations omitted).

Newton’s declaration describesly a series of “isolated instantesnamely, the denial
of a promotionherplacement on a “work plan,” artie denial ofanalternative work schedule.
Leavitt 407 F.3dat 408 Further, her maimoncernwas “[tlhe unreasonable expectation of the
amount thafshe] was required to do.” PIl. Dep. 871:54(Def. Ex. 5). As support forher
separate FECA clainNewton presentechaxtensive list of hathe retirement and clerical duties
she performed Def. SMF § 23, Def. Ex. 4, 338. This evidencemerely shows ¢complaints
over undesirable job responsibilitteand her workload-nothing rising to the level othe
“severe and pervasive” behavior necessary to ceehtestile work environmentGutierrez 593
F. Supp.2d 1 at 7.Newtonpresents no evidence of verbal abuse, intimidation, ridicule or insult.
Accordingly, Newton has failed to introduce sufficient evidefioen which a reasonable jury
couldfind that theOAC's actions created a hostile work environment.

Finally, there is no evideneedirect orindirect—from which a reasonable jury could
concludethat the conducNewton complain®f was motivated byerrace. Newton’s lostile

work environment claim rely on the same“evidence” as her previously considered
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discrimination claims—primarily her own declaration Again, as the D.C. Circuit has held,
summary judgment “is most likely when a plaintiff's claim is supported solglhe plaintiff's
own selfserving testimony, unsupported by corroborating evidence, and undermined either by
other credible evidence, physical impossibility or other persuasive evidencé Arrington v.
U.S, 473 F.3d 329, 3423 (D.C. Cir. 2006)quoting Johnson v. Wash. Metro. Area Transit
Auth, 883 F.2d 125, 128 (D.C. Cir. 1989))lewton fails to argue that she is similarly situated to
any individuals and fails to preseatherdirect or indirectevidence ofdiscriminatory motive
See suprdPart 1l1l.A.1. Because there isisufficient evidence for a reasonable jury to find that
the hostile work environmenwvas the result of discrimination based on a protected status
summary judgment fahe OAC onall hostile work environment claims is appropriate.
C. Retaliation

Finally, Newtonbrings sixretaliationclaims undethe CAA 2 U.S.C. § 1317(a)Counts
VI, VIII, X, XIlI, XIV, and XVI ). To make out a claim for retaliation, a plaintiff must show that
he or she engaged in statutorily protected actigiyfered an adverse employment actiamj a
that there is a causal connection between the fiaylor v. Small 350 F.3d 1286, 1292 (D.C.
Cir. 2003). However, as witNewton’sdiscrimination claimssinceher former employer has
asserted a legitimate, noetaliatory reason foits actions Newton must produce sufficient
evidence for a reasonable jury to find that the employer’s assertagtatiatory reason was not
the actual reason and the employer in fact intentionally retaliated apainsécause oher
statutorily protected activityJones v. Bernanké&57 F.3d 670, 678 (D.C. Cir. 2009). The only
issue, then, is whether the employee’s evidence “creates a material dispute lamé#te issue
of retaliation either directly by [showing] that a discriminatory reason moe#y Iikotivatedthe
employer or indirectly by showing that the employer's proffered expamas unworthy of

credence.”ld. (citations and quotation marks omitted).
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Newton’sretaliationclaims failbecause shieas failed to produce sufficient evidence for
a reasonablg@ury to find thatthe OAC's asserted, neretaliatory reason foits actionswas not
the real reason and thtdte OAC actually terminatecher becausshe engaged in statutorily
protected activity.See Jonesb57 F.3d at 678. Nothingewtonpresents suggsts either that a
retaliatory reason motivatele OAC or that the reasorthe OAC has put forwarghouldn’t be
credited. See id.

1. Counts VI, VIII, X and XII

Newtonargueghatillegal retaliation was involved in the following three actions: (1) her
placenent on a “work plan,” (Count VI), (2) th@AC depriving Newton of her “Chapter 430
entitlements” (Count VIII), and (3) placing her on “heightened scruti@punt X). Pl. Opp’n
27-30. The OAC argues that the legitimate, nogtaliatory reason for its aohs was that
Newton wasexperiencingdifficulties performing her G482 duties. Def. Reply at 9. Newton
argues that this wamerepretext because tHevork plai was issued approximately six weeks
after Newton filed br first request for counselirmpdwasissuedin violation of HRMD Manual
Chapter 430. Pl. Opp’'n at 29.

To understand these arguments, it is necessary to review the relevant tohe\eats.
On February 26, 2008, Rebecca Vento gave Newton an “unsuccessful’imatieig2007 annual
review. Def. Stmt.  12; Compf 27. This subjected Newton to the implementation of a PIP.
Id. On April 23, 2008, Newton filed aRequest for Counseling” with the Office of
Compliance—her protected activity. Def. Stmt.  13; Compl. 1 5. Because Vento “did not
perform the implementation of the PIP in a timely manner” it never enteredoit® &nd on
June 6, 2008, Vento rescinded the RRI rated Newton “fully successful” for 2Q0A/ento
Decl. 1 19. That same day, Newton argues that she was placed on a “work platetiarnvof

Chapter 430. PIl. Opp’n at 28.
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Newton asserts that théwork plari was a code word for a PIP.PIl. Opp’n 29. This
statement highlights the illogic of her positioli.the work plan is a PIP renamate OAC did
not treat Newton any differentlyoeforeher protected activitthan it didafter she engaged in her
protected activity Prior to her Request for Counseling, she was subject to a PIP; after her
Request for Counseling, she was subject to a “work plan.”

The same timing problem @&sofatal toNewton’sclaim (Count XlI) for retaliation based
on “constructive demotion.” Newton alleges that she should have been treated as 18 GS
employee after September 6, 2006. Compl. 1 GBief Vento notified Newton that she would
not receive a promotion to GBin January 2008. Def. SMF  11. Newton did not undertake a
protected activity until April 23, 2008, when she filadr Request for Counseling with the
Office of Conpliance. Def. SMF § 13. After the Request for Counseling, Newiaintains
that she stilshould have been treated as a13%mployee. Compl. I 39. Again, tBAC did
not treat Newton any differentlipefore her protected activity than it didfter. Therefore,
Newton fails to present any eviderfcem which a reasonable jury could conclubat there is a
causal connection between the activities described in Codnt¥Ill, X, & Xl and her
protected activityand fails to rebut Newton’s legitimaten-discriminatory reason for actirg
that Newton was struggling to perform her GSduties.

Additionally, Newton has no evidence that a retaliatory reason motivatedA@efor
taking these actionsJones 557 F.3d at 678. The person taking the allegeztbliatory actions
must have knowledge of the protected actiuityorder to retaliate for the activityld. at 679
(“[W]e agree that Jones’ supervisors could not have retaliated against him thdgskad
knowledge of his protected activity.”)Newtoris first-line supervisorChief Vento issued the
“work plan” and would have been the person to constructively demote Neldbriewton

proffers no evidence thaChief Vento hadany knowledge of her filing the Request for

22



Counseling. Because of this, Newtohas failed to introduce evidence from which a reasonable
jury could conclude that theAC had a retaliatory motive for its actions.
2. Count XIV: Retaliatory Denial of an Alternative Work Schedule

Newton argueshatillegal retaliation was involved ithe OAC’s decision to deny her an
alternative work schedul&€ount X1V). PIl. Opp'n33—-34 TheOAC argues that the legitimate,
non+etaliatory reason for its actions was that Newthd not qualify for inclusion in the
program for performance reason®d. Reply 7. Newton argues that this was mere pretext
because the “unsuccessful” performance rating that made her ineligible to @teikernative
work schedule was later withdrawn. Pl. Opp’n 34; Compl. 1 44.

On February 26, 2008, Newton received amsuccessful” performance rating. Def.
SMF 1 12. She then filed her Request for Counseling on April 23, 2008. Def. SMFQn13.
May 19, 2008, Newton applied for participation in an alternative work schedule. Def. $MF
This request was denied day 21 byChief Vento and on May 22 bRirector Tiscione. Def.
SMF {1 1516. It is undisputed that thidenial was based on the “unsassful” ratingand that
the “unsuccessful” rating in fact rendered Newton ineligible for aerrative work schedule.
Compl. | 44; Def. SMF 16.

Timing remainsthe issue. Because the February 2008 “unsuccessful” rating rendered
Newton automatically ineligible for an alternative work schedule, and thisgratas given
before Newton undertook her protected activity, themo causal connection between Newton'’s
protected activity andthe denial of the alternative work schedule. Even though the
“unsuccessful” rating was later rescinded, this has no bearing on the faet that time the
allegedly retaliatory action wadaken the “unsuccessful” rating was dispositive of her request for
an alternative work scheduld=urther, Newton fails to present evidence that either Chief Vento

or Director Tiscione knew of her protected activity when they deniedhleaalternative wok
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schedule.Newton has failed to introduce evidence from which a reasonable jury could conclude
that the OAC had a retaliatory motive for its actiamsl failed to rebut the OAC’s legitimate,
non+etaliatory reason for denying the alternative work scheedul
3. Count XVI: Retaliatory Creation of a Hostile Work Environment

Newton’s final claim (Count XVI) is that the OAGubjected her to a hostile work
environment in retaliation for her involvement in protected activity. In order to plose
Newton mustinter alia, introduce sufficient evidence for a reasonable jury to find tisheavas
“subjected to discriminatory intimidation, ridicule, and ingflsuch severity or pervasiveness as
to alter the conditions of her employment and create an abusive working environiain”v.
Clinton, 626 F. Supp. 2d 63, 79 (D.D.C. 2009). This Cadlismissed\Newton’s hostile work
environment claimgor threeindependent @sons (1) Newton provides only an argument in
opposition to defendant’s motion to dismiss and no argument in opposition to defendant’s
motion for summary judgment; (2) Newton preseimsufficient evidence that théOAC's
conductmees the legal standard of “severe and pervaso@iductthat alters the conditions of
employment and creates an aiwe working environmenOncale 523 U.S. at 81(3) Newton
presents insufficienevidence—direct or circumstantial-from which a reasonable jury could
concludethat the conduct Newton complaioSwas motivated bherrace. See supr#art I11.B.
Becausethese previously addressed concerns apply with equal force to Newton’s Count XVI
claim, that claim must fail as well

For these reasonshe Court will granthe OAC’'s Motion for Summary Judgment as to
CountsVI, VIII, X, XlI, XIV and XVI of Newton’sConplaint.
IV.  CONCLUSION

Therefore, for the reasons stated abake Court will grant defendant’s Motio&(] for

Summary Judgment.
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A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed by Chief Judge Royce C. Lamberth dr®/2012.
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