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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PETER KRANZ,

Plaintiff,

VINCENT GRAY,

)
)
)
)
)
V. ) Civil Action No. 09-2043 (ESH)
)
)
Mayor of the District of Columbia )

)

)

Defendant.

)
MEMORANDUM OPINION

Peter Kranz has sued District of ColumMayor Vincent Gray, in his official capacity,
under Title VII of the Civil Righs Act of 1964, 42 U.S.C. § 2006&seq, and the Age
Discrimination in Employment Act (“ADEA”), 29 U.S.C. § 621 seq This action is based on
allegations of discrimination and retaliatioy the District of Columbia Public Schools
(“DCPS"), which defendant operatesDefendant now moves for summary judgment and, for
the reasons set forth below, that motion will be granted.

BACKGROUND
Kranz was born on December 5, 1944. He was employed by DCPS to teach science and

math in District of Columbia schools on amaal contract basis from 1985-1995. (Pl.’s Opp’'n,

! Plaintiff brings his suitigainst the Mayor in his official capity. (Am. Compl. 1 5.) “[A] suit
against a state official in his orrefficial capacity is not a suit agst the officiabut rather is a
suit against the official’s office.’'See Will v. Mich. Dep’t of State Poljc#91 U.S. 58, 71 (1989).
Accordingly, for the purposes of this Memodaum Opinion, the Court will substitute the
District of Columbia as defendangee Henneghan v. D.C. Pub. S&®7 F. Supp. 2d 34, 37
(D.D.C. 2009) (substituting the Digtt of Columbia for DCPS)ee alsdNaker v. Brown754

F. Supp. 2d 62, 65 (D.D.C. 2010) (substituting therizisof Columbia in place of mayor, police
chief, and Department of Corrections).
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Ex. 4 (“Kranz Dep.”), 32:9-13, June 15, 2011.)1895, he was certifiegs a teacher in the
District of Columbia. Id. 57:6-9). Since that time, Krahas submitted multiple applications

in pursuit of a permanent teaching position withAEBC two of which form the basis of this suit.
(Am. Compl. 11 3, 11, 13—-14.\While he has not been hired as a full-time teacher, he has been
working for DCPS as a substitute teachacsiapproximately 2005. (Kranz Dep. 49:20-23.)

l. PRIOR PROTECTED ACTIVITY

On August 30, 2001, Kranz filed a complaint of discrimination with the District
of Columbia Office of Human Rights (“OHR”)]laging age discriminatin because he was not
selected for a full-time teaching position aft@ving submitted three applications to DCPS.
(Def.’s Mot., Ex. A (“OHR Order”).) On January 3, 2003, plaintiff amended his OHR
complaint to add retaliation, claiming that, after he filed the OHR complaint, DCPS failed to act
on his application to worés a substitute teachetd.(at 4.)

On April 20, 2004, OHR found no probable catmehis age discrimination claim, but
found probable cause for his claim that DCPS retaliated against him by not probéssing
application for a substitute teaching position dftarning that he had filed an OHR complaint.

(Id. at 1.) Plaintiff was reinstated as a stihge teacher in September 2004d. @t 4.) In an

OHR Order dated March 28, 2008, he was awabd@ttpay and costs in connection with his

% The parties appear to agree that these twacaioins are the only ones issue here as they

are the only applications discussedhe briefing. Consistent witthis, plaintiff clearly states

that, at the time the amended complaint was fifgdlaintiff’s most recent application to DCPS

was submitted on March 31, 2008, for the 2008—2009 academic y&hr 3). The Court

notes that, in the amended complaint, plaiméferences “continu[ing] to apply for teaching
positions within the DCPS'id. 1 34), and, in his oppo%it, similarly asserts ongoing

discrimination and retaliain. (Pl.’s Opp’n at 1, 2Gee also idat 15 (citing to documents

created in 2008)). However, he has not provided the Court with any applications submitted after
March 31, 2008, nor does he discussed them.



retaliation claim (OHR Qter), and this award was paidJaly 2008. (Pl.’s Opp’'n at 8ee also
id., Ex. 6.)

Il. DECEMBER 2007 AND MARCH 2008 APPLICATIONS FOR A FULL-TIME
TEACHING POSITION

On December 20, 2007, plaintiff submittedagoplication seeking a full-time teaching
position with DCPS. (Def.’s Mot., Ex. C (“Apglation 1”).) Applicants were required to
provide materials, including 1) a completed application form; 2) a resume; and 3) a written
response to the following questidn:

Imagine you have recently beemdd in an urban school district.
The school you will be working iis a Title 1 school with over

70% of its students receiving freereduced lunch. Most students
are 2 academic grade levels behind their peers nationally. What 3
strategies do you plan to use imer to ensure that student [sic]
demonstrate academic growth?

(Id. at 3.)
The instructions for the response read as follows:

Please provide a response tofibilowing questions. Please note:
Do not provide a generic cover ktin the response fields. This
section provides us with inforrian not captured elsewhere in the
application. We use your response®valuate your writing and
critical thinking skills, and moramportantly, to gain a sense of
your commitment to teaching indlDistrict of Columbia Public
Schools and joining a highly-eftive team of educators.

(1d.)

3 Plaintiff insists that this wasot an essay question becauseagpglication form did not use the
word “essay” in the instructions. (Pl.’s Opp’nl&.) At other points, hweever, plaintiff appears
to concede this by referring to the quesseneral times as “the essay questiond. &t 14.)
Regardless, the instructions asked for a writtmponse and explained that the response would
be evaluated as an indication of applicantshmitment, their “writhg and critical thinking

skills,” and would be treated as a means toVme[] [DCPS] with information not captured
elsewhere in the application.’S¢eApplication 1.) As such, thguestion clearly contemplates a
thoughtful, developed responsatladdresses the problem phsgemonstrates a candidate’s
ability to write and, in any eventalls for more than the thr@lirases that plaintiff ultimately
provided. SeeDef.’s Mot., Ex. F (“Application 27).)



For his response, plaintiff submitted a generic personal statement that did not address the
guestion. (SeeDef.’s Mot., Ex. D (Response to Essay Question for Application 1.) He was not
selected to move forward in the applicationgass. (Def.’s Mot, Ex. E (DCPS’ Response to
Request for Information from EEC (“EEOC Response”)) at 4.)

On March 31, 2008, plaintiff submitted ahet application fora teaching position to
DCPS. (Def.’s Mot., Ex. F (“Application 27).The application contained the same essay
guestion as the prior yeafSee idat 3.) This timeplaintiff answered with three phrases:
“hands-on activities field trgpstudent-led projects.”ld)) Again, Kranz was not selected for an
interview. (Am. Compl. § 15; EEOC Response at 5.)

Kranz describes receiving an email on June 28, 2008, from the Teach D.C. Recruitment
Team stating that he was “ineligitfier employment” for four reasons:

(1.)You CANNOT be a current DCPS Teactor Related Service Provider.
(2.)You must have Bachelor's Degreerfran accredited college or university.
(3.)You must hold current certificatn in the area you wish to teach...

(4.)You must have current authorizatito work in the United States.

(Am. Compl. T 18see alsKranz Dep. 84:10-25.) Contrary to the email, it is undisputed that
Kranz was not then a DCPS teacher, held a backelegree from an accredited college, was
certified as a teacher with DCPS, and, as a drtates citizen, was eligible to work in the
United States. Id.)

On July 9, 2008, he sent Jasmine Jose, @hiBEcruitment, a éer asking that she
explain the email because it was “clearly falaetl appeared to rely on inaccurate data about
him. (Am. Compl. 1 21.) On July 11, 200 emailed both Jose and Michelle Rhee, the
Chancellor of DCPS, to kdor an explanation. Id. § 21;see alsdl.’s Opp’n, Ex. 17 (“Jose and

Rhee Emails”).) That same day, he receivedile®sponses from Jose and Rhee, both of which



confirmed that plaintiff was correct— he diceet the minimum eligibility requirements for the
position. Gee id Am. Compl. 1 22.) They went onéaplain that, eligibility notwithstanding,
DCPS had received thousands of applications aadZhad not been seledtto proceed to the
next stage of the processSeeJose and Rhee Emails.)

On February 9, 2009, plaintiff filed amplaint with the EEOC, claiming age
discrimination and retaliation for prigrotected activity. (Am. Compl. 11 32-33.)

Thereafter, on October 30, 20@aintiff filed the instant suit, and on June 17, 2010,
filed an amended complaint. He claims that defendant discriminated and retaliated against him
in violation of Title VII and te ADEA when it did not hire hirfor a full-time teaching position.
Defendant now seeks summary judgment on both claims.

ANALYSIS
STANDARD OF REVIEW

A motion for summary judgmeshall be granted “if thg@leadings, depositions, answers
to interrogatories, and admissionsfiv@, together with the affidats, if any, show that there is
no genuine issue as to any material fact, aatlittte moving party is entitled to judgment as a
matter of law.” Anderson v. Liberty Lobby, Inct77 U.S. 242, 247 (1986) (quoting Fed. R. Civ.
P. 56(c)). “Anissue is ‘genuihd the ‘evidence is such thatreasonable jury could return a
verdict for the nonmoving party.”"Holcomb v. Powell433 F.3d 889, 895 (D.C. Cir. 2006)
(quotingAnderson477 U.S. at 248). In determining whet a genuine issue of material fact
exists, a court must view the evidence inlilet most favorable to the non-moving party and
draw all reasonable inferences in its fav@hambers v. U.S. Dep't of Interid668 F.3d 998,
1003 (D.C. Cir. 2009) (quotinigicCready v. Nicholsqr#65 F.3d 1, 7 (D.C. Cir. 2006)).
Plaintiff's opposition, however, must consistrobre than mere unsupported allegations or

denials and must be supported by affidavitetber competent evidensetting forth “specific



facts showing that there asgenuine issue for trial.Celotex Corp. v. Catretd77 U.S. 317,
323-24 (1986).
I. LEGAL FRAMEWORK

The ADEA, under which plaintiff brings thesction, prohibits an employer from taking
an adverse action against an employee “because of such an individual's age,” 29 U.S.C. §
623(a)(1), and includes persdosty years of age or older in the protected clddsat § 631(a).
To succeed on an ADEA claim, a plaintiff “ntulemonstrate facts sufficient to create a
reasonable inference that age discriminatios \@aletermining factor’ in the employment
decision.” Cuddy v. Carmer694 F.2d 853, 856-57 (D.C. Cir. 19&Rjternal quotation marks
omitted). The essential elements of a discrimination case under the ADEA are that “(i) the
plaintiff [must have] suffered an adverse empleytaction (ii) because of the plaintiff's . . .
age.” Baloch v. Kempthorné50 F.3d 1191, 1196 (D.C. Cir. 2008) (applyBrgdy v. Office of
the Sergeant at Arm520 F.3d 490, 493 (D.C. Cir. 2008), to ADEA claims).

Title VII contains an anti-retaliation provisidhat makes it unlawful for an employer to
“discriminate against any of his employees quleants for employment . . . because he has
opposed any practice made an unlawful employrmeatdtice by this title, or because he has
made a charge, testified, assisted, or partiegpat any manner in anvestigation, proceeding,
or hearing under this title.” 42 U.S.C. § 2000e)3(The two essential elements of a retaliation
claim under this section are that plaintiff hasffered (i) a materially adverse action (ii) because
he or she had brought or threatet@8ring a discrimination claim.Baloch 550 F.3d at 1198.

In the absence of direct evidence of disination or retaliation, Title VIl and ADEA
claims are assessed under a burden-shifitargework set out by the Supreme Court in
McDonnell Douglas Corp. v. Greer#11 U.S. 792, 802—-03 (1973). rBuant to that framework,

a plaintiff has the initiaburden of proving by a preponderance of the evidemrarea faciecase



of discrimination or retaliationTex. Dep’t of Cmty. Affairs v. Burding50 U.S. 248, 53 (1981).
To establish @rima faciecase of discrimination, @aintiff must show tha€1) he is a member

of a protected class; (2) he suffered an esltvyemployment action; and (3) the unfavorable
action gives rise to anference of discriminationWiley v. Glassmarb11 F.3d 151, 155 (D.C.
Cir. 2007). The requirements to establighriana faciecase of retaliation differ slightly,
requiring a plaintiff to show thgll) he engaged in statutorily peated activity; (2) he suffered a
materially adverse action by his employer; anda(8ausal connection existed between the two.
Id.

Once a plaintiff has madepaima faciecase, “the burden shifts to the defendant ‘to
articulate some legitimate, nondiscriminatorggen for the [challenged employment action].”
Tex. Dep’'t of Cmty. Affairgl50 U.S. at 258quotingMcDonnell Douglas411 U.S. at 802).
However, once an employer has proffered a nondiscriminatory reasdmcErwnell Douglas
burden-shifting framework disappsaand a court must simplytéemine whether the plaintiff
has put forward enough evidence to defeat tbéfgarand support a finding of discrimination or
retaliation. Woodruff v. PetersA82 F.3d 521, 530 (D.C. Cir. 2008ge also Brady520 F.3d at
494 (“[W]here an employee has suffered an adverse employment action and an employer has
asserted a legitimate, non-disginatory reason for the decision, the district court need aot—
should not—decide whether the plaintiff aclly made out a prima fac@se undekMcDonnell
Douglas”). Instead, when deciding the employaristion for summary judgment, the district
court “must resolve one central question: Hesemployee produced sufficient evidence for a
reasonable jury to find that the employer’s agskrnton-discriminatory reason was not the actual
reason and that the employer intenally discriminated againstélemployee on the basis of . . .

[age]?” Id.



Here, defendant concedes, for the purposes of the instant motion, that Kranz has made a
prima faciecase of age discrimination and retadia and that he suffered an adverse
employment action in that he was not hireddgrermanent teaching position. (Def.’s Reply to
Pl.’s Opp’n to Def.’s Mot. for Summ. J. (“Dé&f.Reply”) at 1.) Thusthe Court will first
determine whether DCPS has asserted a legitirmat®n for its action, and then it will address
the “central question” of whether Kranz has proetlisufficient evidence to establish that DCPS’
reason was pretextual.

II. DCPS’ REASON FOR NOT HIRING KRANZ

DCPS contends that it had a legitimate, nondigoatory reason for not hiring Kranz: it
did not select Kranz to proceed to the intevwstage of the competitive selection process
“because of [his] inadequate responses t@say question in his applications for teaching
positions at DCPS.” (Def.'s Mot. at 8ee also idat 67}

The essay question was the same on the 2007 and 2008 application fems. (
Application 1 at 3Application 2 at 3see alsdef.’s Mot. at 6.) The instructions direct
applicants to “provide a response” to the faliog-- if you are hired in a low-income urban
school district where students were performinigweheir grade-level, what three strategies
would you use to ensure that $tedents grow ademically? $eeApplication 1 at 3;
Application 2 at 3.) The instations explicitly advsed the applicant th#tte response section
“provides [the reviewers] with information ncaptured elsewhere in the application” and that
the “responses [are used] to evaluate your vgiéind critical thinking skills, and . . . gain a

sense of your commitment to teaching in Ehstrict of Columbia Public Schools.”ld.)

% In its motion for summary judgment, DCPS adsgues that, contrary faintiff's contention
(seeAm. Compl. T 41; Pl.’s Opp’n at 23), the oyppe of damages authorized by the ADEA is
backpay. (Def.’s Mot. at 8-9.) Because W@icurt grants summary judgment, it need not
address this argument.



Defendant has explained the selection psees it used in 2007 and 2008-- the years in
which plaintiff submitted the applications at issue in this s@eeEEOC Response at 1-4.) In
both years, applications were submitted online screened to ensure that candidates possessed
the requisite educational cematials, had passed the Praessm, and were certifiable as
teachers. (EEOC Response af1.)

In 2007, the group of eligible applicants when screened based on their responses to
the essay question. Specifically, responses ewmtiated based on candidates’ demonstration
of six “key skills: achievement, critical thinkingrofessional interaction, personal responsibility,
commitment to urban schools, and communicatiobd’ gt 2.) Reviewrs evaluated each
applicant’s performance within each skill ared assigned a rating of either “Fully Acceptable”
or “Not Fully Acceptable.” Id.) The applicants who receivad'Fully Acceptable” rating for all
six skill areas were placed in the pool of calaties to be considered by the principald.) (

Those who received at least diNot Fully Acceptable” were ngplaced in that pool.ld.)

In 2008, this selection processs modified slightly. Ifl.) Applicants were assigned
points based on (1) their basic qualifications g)dheir responses to the essay questitoh) (
If the applicant reeived at least 50%f the total available pointbe or she was placed in the

pool of candidates who could b&ed by school principals.ld.)’

> Applications were accepted on a rolling basigardless of the number of vacant positions.
(EEOC Response at 3.)

® Based on different numbers of éfilp teachers in different subjemiatter areas, this percentage
varied slightly: those applying teach social studies were reaqarto earn at least 70% of the
total points and those applying to be a matbpacial education teacheere only required to
earn 30% of the total pointsid()

" The record shows that, in 2007, DCRSaived 1,789 applications for the 2007—2008 school
year and in 2008, receiv@i415 for the 2008—2009 school year. (EEOC Response at 4.)
Neither party has provided information about the neinds applicants selesdl to proceed to the
interview stage or the number eventually hired.



When reviewing applications, DCPS placegh#icant emphasis on the essay response
and on an applicant’s commitment to teaching in DCE®eEOC Resp. at 2—3 (describing
review processes in 2007, 2008, and subsequesdg)alsdef.’s Reply at 4 (explaining that
“the failure to exhibit a desire to work withe type of underprivileged students DCPS serves
was a compelling indication that [plaififivas not a good fit for the position™).)

When Kranz submitted Application 1, he answered this question by providing a personal
statement, which both conflicted with the applicafimm’s clear instructiomot to submit a
generic cover letter and ignored the dioesthat he was asked to answebe¢Def.’s Mot., EX.

D (Kranz’ Essay Response in Application 1).) When he submitted Application 2, Kranz
answered this same essay question by submitting three phrases: “hands-on activities field trips
student-led projects.” (EEOC Be at 5; Application 2 at 3)As explained by DCPS, this

answer “lacked proper grammar, depth, andyeigll (Def.’s Mot. at 7), “lack[ed] simple
punctuation and capitalizatiorghd did not demonstrateetfthoughtfulness, detail, and
commitment that DCPS seeks in the essay regsh (EEOC Resp. at 5.) Because Kranz’
responses on both the 2007 and 2008 applicatioresmedequate, he was not selected from the
thousands of online applications to proceeth&interview stage dhe hiring process.Id_;

Def.’s Reply at 4.)

Thus, DCPS has provided a legitimate, nondiscriminatory and nonretaliatory reason for
not hiring Kranz. Therefore “[w]here, &gre, the employer has proffered a [non-
discriminatory,] non-retaliatory explanatiorr f@ materially adverse employment action, the
sufficiency of the plaintiff's prima facie casenig longer in issue, and ‘the only question is
whether the employee’s evidence creates temah dispute on the ultimate issue of

[discrimination or] retaliation.””McGrath v. Clinton No. 10-5043, 2012 U.S. App. LEXIS

10



1440, at *5 n.3 (D.C. Cir. Jan. 27, 2012) (citiapes v. Bernank&57 F.3d 670, 678 (D.C. Cir.
2009));see alsdHamilton v. GeithnerNo. 10-5419, 2012 U.S. App. LEXIS 911, at *14 (D.C.
Cir. Jan. 17, 2012).

V. EVIDENCE OF PRETEXT

To rebut defendant’s proffered reason far tihallenged action, Kranz must “show that a
reasonable jury could conclude from all of #evidence that the adverse employment decision
was made for a discriminatory reasot.dthram v. Snon336 F.3d 1085, 1088 (D.C. Cir. 2003).
He may show that this reason is meregxetdirectly by persuding the court that a
discriminatory reason more likely motivatee tmployer or indirectlpy showing that the
employer’s proffered explanatios unworthy of credence.Tex. Dep’'t of Cmty. Affairg150
U.S. at 256. However, “[i]t is not enough for fhlaintiff to show that reason given for a job
action is not just, or fair, aensible. He must show thtae explanation given is a phony
reason.” Fischbach v. D.C. Dep’t of Corr86 F.3d 1180, 1183 (D.C. Cir. 1996) (quoting
Pignato v. Am. Trans Air, Inc14 F.3d 342, 349 (7th Cir. 19943ge alsdMadan v. ChapNo.
05-5146, 2005 U.S. App. LEXIS 21741, at *2 (D.C. @ct. 5, 2005) (same). That has not been
done here.

In an attempt to show pretext, Kraagues that his academic and professional
credentials should have earned him an intengeen if his response to the essay question was
inadequate. (Pl.’s Opp’n at 18-191p do this, he tries to dowlay the importance of the essay
guestion by pointing out that there was no wordimum and that he in fact “responded to the
essay question” by submitting (1) the persoratkeshent in 2007 and (2) a three-phrase response
in 2008. (Pl.’s Opp’n at 14 (Pl.’s Resp. to DefSwmtement of Material Facts Not in Dispute);

see alsdl.’'s Opp’'n at 7, 20-21.)

11



However, while plaintiff insists that his igsnse was adequate, he does not argue that his
answer in fact evinced “proper grammar, depth,doalysis” or that it demonstrated the insight
that DCPS considered to be important. [Rathe urges, the Cduo question whether
defendant placed so much emphasis eretsay question. (Pl.’s Opp’n at $85owever,
plaintiff has failed to produce any evidencautalercut defendantfgosition regarding the
importance of the qualitiesid aptitudes captured in thesay portion of the application.

Indeed, the Court of Appealssapheld analogous processes that give more emphasis to
applicant responses to “questiamcerning the way in whichhg¢y] would approach the job”
and less emphasis to credentialoambasically qualified candidateBischbach 86 F. 3d at

1183-84 (finding it to be an “obviously reasonatkethod of hiring a professional employee”);

8 It is unknown what Kranz’ ratings were undlee 2007 review process bis total score under
the 2008 review process. Although plaintifsh@ovided what appears to be a generic
application scoring sheet in which DCPS rewes\v‘assign quality points” to the application
(Pl.’s Opp’n, EX. 2), he does not provide asessment sheet for Kranz’ application nor does he
argue that his application was incorrectly scaech that he should have moved on to the next
stage of the selection process. (As besCiwert can tell, the agipation scoring sheetsée id)
appears to be Exhibit B2, which accompanied the EEOC Response that DCPS submitted to show
its general selection process in 2008edEEOC Response at 3.)) amy case, neither plaintiff
nor the application scoring sheet providesiinfation about the number of points available on
the application overall or the maximum points ttatdidates could earn even if they received
zero points for their essay responses.

® Although the exact weighting press used to review Appdittons 1 and 2 is unknown, it is
known that the answer to the essay questiantveavily weighted ithe 2009 version of the
selection process. In 2009, essay responsesnated (1) based on four different writing
standards, for which applicants could earntal tof twelve pointsiad (2) based on content
knowledge, for which applicants could earn altofanine points. (EEOC Response at 2—-3.)
Acceptable essay responses included those ichvapplicants provided “examples of: building
assessments to measure student progress toveastery, creating objectwdriven lesson plans,
selection instructional itegies and resources, evaluatingdtiectiveness atheir instruction,
analyzing learning standards, creating longwtanit plans, building student investments,
communicating with families, and collaborating with colleaguekd’) (To proceed to the next
stage of the 2009 selection procébe telephone interview), apglicant had to earn at least
nine of the twelve points available on the wgtistandards and threetbe nine points available
on the content-knowledge portionid.(at 3.)

12



see alsalazar v. Wash. Metro. Area Transit Auyd01 F.3d 504, 508 (D.C. Cir. 2003n
addition, “courts must not second-guess an employer’s initial choice of appropriate
qualifications; rather the courdefer to the [employer’s] agsion of what nondiscriminatory
qualities it will seek’ in filling a position.Jackson v. Gonzalg496 F.3d 703, 708 (D.C. Cir.
2007) (quotingStewart v. Ashcraf852 F.3d 422, 429 (D.C. Cir. 2003)loreover, this Court
should “not second—guess how an employer wepginscular factors ithe hiring decision.”
Jackson496 F.3d at 708arnette v. Chertofd53 F.3d 513, 517 (D.C. Cir. 2006) (“[Clourts
must defer to the employer’s decision as tacligualities required by éhjob . . . it weighs
more heavily.”).

Ultimately, plaintiff's focus on his “outstanding” qualifications misses the mark because
defendant’s reason is not that Kranz lacked crealenbut rather, he praed inadequate essay
responses. (Def.’s Mot. &t 3, 5-7.) Kranz has not offered any evidence to undermine the
legitimacy of DCPS'’s selection pragseas applied to him or thaktkelection process in his case
deviated from the normSee, e.g., Salaza#01 F.3d at 508-09. And, significantly, although
Kranz points out that DCPS hired teachers wifis ienpressive credentiglBl.’s Opp’n at 2—3,
19), he has not offered any evidence that an applicant who submitted a similarly deficient
response to the essay question was hired nonethe@fs8rady 520 F.3d at 495 (“Often, the
employee attempts to produce evidence suggettaighe employer treateother employees of
a different [age] more favorably indtsame factual circumstances.”).

Plaintiff also argues that DCPS’ reasomdd credible because DCPS has violated
municipal regulations in declinintg hire Kranz. (Pl.’s Opp’mat 20 (referencing the entirety of
Chapter 5 of the District of ColuriddMunicipal Regulations (‘DCMR”))see alscAm. Compl.

1 29 (citing to the DCMR, ch. 5, 88 1005.1-1005.3, 1110.1).) These regulations, however,

13



simply mandate that DCPS “operate a contiguiecruitment program designed to meet current
and projected personnel needs of tHeost system” that is compliant witmter alia, a merit
plan and provide that applicants mayrbgquired to submit supporting documents including
records of prior professional and academic experience. DCMR, ch. 5, 88 1005.1-4€65.3;
also id § 1110.1 (explaining that, with regardgimmotions, the Board of Education shall
choose the “best qualified candidagesilable”). Thus, they do npteclude or conflict with the
selection process here. Along the same linesyifatontends that DCPS has violated its own
policy requiring “that the apation is to be ratedicored and analyzediits entirety.” (Pl.’s
Opp’n at 20.) In support of this contention,dii@s only to an “Application Rating Sheet” that
offers no support for his claim, for it neither conflicts with DCPS’ emphasis on candidates’
responses to the essay questiom,imdicates that any specific pivalue must be ascribed to
the essay questionld( (citing to Exhibit 2).) Therefore, there is no evidence that the selection
process was “irregular or inconsistent with [DCPS’] established policiésrter v. Shah606
F.3d 809, 816 (D.C. Cir. 2010) (citir®ymms v. Oklaex relDep’t of MentalHealth & Substance
Abuse Servs165 F.3d 1321, 1330 (1@ir. 1999))'°

Kranz also makes much of the seemingly ingsieat explanations #t were provided for

why he was not hired.SgePl.’s Opp’n at 5-8, 21 In support of this, he describes receiving

10 plaintiff also suggests in passitigt “[d]efendant’s sttistics on hiring indida that [it] hires
very few if any teachers that are [Kranz’] dg@I's Opp’n at 10.) Agin, he does not provide
any evidence to suppdhis assertion. Seed. (citing to the OHR orde which offers no support
for this proposition.) In facthe OHR order to which Kranz cites lends more support to
defendant, since it found no probable cause for Knarevious complaint of age discrimination
on the part of DCPS. (OHR Order at 1.) Similarly, plaintiff's repeated references to vacant
teaching positionssge, e.g Pl.’s Opp’n at 5, 7, 10) does natdermine defendant’s reason for
declining to hire him, for defendant has explaitiegt it chose not to hire plaintiff because of his
inadequate response to the essay quesind not for lack of vacant positions.

1 Attempting to portray defendant’s explanataminconsistent, plaintiff cites to a letter
discussing complaints about his perfonoa as a substitute teacher in 2086ePl.’s Opp’n at

14



an email from D.C. Teacher Recruitment in Joh2008, indicating that he was ineligible to
apply for a DCPS teaching position becaustabked citizenship, the requisite academic
credentials, District of Columbiaesidency, and since he wasealdy employed as a teacher.
(Kranz Dep. 84:10-25)

If it were the case here (which it is ndt)jajn employer’s changing rationale for making
an adverse employment decision t@&nevidence of pretext,'Geleta v. Gray645 F.3d 408,
414 (D.C. Cir. 2011) (quotinghurman v. Yellow Freight Sys., In80 F.3d 1160, 1167 (6th Cir.
1996) and citingeEOC v. Sears Roebuck & C843 F.3d 846, 853 (4th Cir. 2001), and
Dominguez-Cruz v. Suttle Caribe, In202 F.3d 424, 432 (1st Cir. 2000)). This logic applies
when an employer’s reason for allegedly disdmatory actions changes in a material way
throughout the stages of litigatiorSee, e.gDominguez-Cru202 F.3d at 432 Substantial
changes over time in the employer's proffeesson for its employment decision support a
finding of pretext.”) (quotind<obrin v. Univ. of Minn, 34 F.3d 698, 703 (8th Cir. 1994))
(emphasis added). [Beletag for example, at the time of the discriminatory job transfer, one of
Geleta’s supervisors told him to “make upeason” to explain twy he was transferred,
subsequently the defendant claimed thatridwesfer was due to Geleta’s program being
dismantled, and even later the defendant expidine transfer was a departmental realignment
to “implement a ‘new vision’ for the programGeletg 645 F.3d at 413. Similarly ifhurman
the defendant’s rationale for the discriminattaijure-to-hire changed markedly through the

course of litigation: the employer never mentd Thurman’s poor performance when initially

21 (citing to Ex. 11)), but that lettes not relevant to the actioas issue here because it concerns
a different DCPS decision relating tesf@mployment as a substitute teacher.

12 Neither party has provided this email and @wirt's only evidence relating to the email is

Kranz’ deposition testimony.SgeKranz Dep. 84:3-25.) Importantly, the author of the email is
not even identified.
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guestioned, indicated in the course of discotkay Thurman’s performance and attitude had
“waned somewhat,” and later stiih the pretrial order, claimatiat it chose not to hire Thurman
because of his poor performanceiurman 90 F.3d at 1167 (finding it additionally relevant that
the record belied the substandard performance claim). LikewiBenringuez-Cruzhe First
Circuit found that an employer’s “ibdity to settle on an explanah” may allow a jury to infer
pretext. 202 F.3d at 432. There, the plaintiff wastfi@d by his supeigor and the personnel
manager that he was being fired because his positas being eliminated due to restructuring.
Id. Subsequently, in its answterthe complaint, the employer denied that the termination was
due to restructuring and said that it was bec#us@laintiff had repeatedly violated company
policies. Id. at 431-32. Still later, during discoveryetamployer’s high-levebfficers continued
to offer different and conflictingsasons for firing the plaintiffld. at 432.

The alleged inconsistency here is quite ddfé. Plaintiff's argument rests on his claim
that he received an email from the Teach R€cruitment Office which indicated that he was
ineligible for a teaching positidior four different reasons, hone of which applied to hiflf. At
the time, Kranz recognized that this letter was simply incorieatesponse to his inquiries to
Rhee and Jose, both responded that same dayneimigf that Kranz was correct, affirming that
he was in fact eligible for aaehing position with DCPS, and stajithat he simply had not been
selected to proceed to the next stage of the etitiye selection procesgPl.’s Opp’n, Ex. 17 at
2 (“You were not selected to continue witte process. Though you meet the minimum

eligibility requirements, thaloes not guarantee a job asacher with [DCPS].”).)

13 This email would also be internally incokat because it described a candidate who was
ineligible to teach for DCPS for lack of rdency, citizenship, and proper academic credentials
and yet he or she was, at the same tinmeadly employed in a DCPS teaching (or similar)
position.
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Unlike Geletg Thurman or Dominguez-Cryzhis is not a case where Rhee and Jose
initially gave Kranz one explation for not hiring him and then changed the story over the
course of time. See, e.g.Thurman 90 F.3d at 1167 (finding it relant that “[the employer]
changed its factual position tee litigation continuedsee alsdseletg 645 F.3d at 413 (same)).
Nor is this a case in which one “higher-up” fbeos one reason for the employer’s action while
another puts forward a different explanati@ee, e.gCaudle v. Dist. of ColumbjdNo. 08-
00205, 2011 U.S. Dist. LEXIS 92590, at **30-35 (D.D.C. Aug. 19, 20Dbminguez-Cruz
202 F.3d at 432. Unlike those cases, where the reasnt rationale was difficult to credit in
light of the previously-proffeidexplanation, the initial emdidom some unidentified person
(see supranote 12), provides no basis upon which toriif@t the currenteason is fabricated.
As everyone recognized, the email made no seéhserror was immediately corrected by Jose
and Rheé? and their statements in July 2008 wetthaugh not detailed, consistent with DCPS’
explanation.

Finally, plaintiff contendshat this Court should finBCPS’ nonselection of Kranz
retaliatory based on its “pattern of discriminatagainst him.” (Pl.’s Opp’n at 21.) This claim
is based on the OHR finding that Kranz wasliatied against in 2004 for his 2001 complaint of
age discrimination. (Pl.’s Opp’n at 21While pursuit of the OHR judgment may well be
protected activitysee Singletary v. Dist.of Columbizb1 F.3d 519, 525 (D.C. Cir. 2003)
(considering ongoing pursuit of discrimirati claims to be protected activitgpee also

Hamilton, No. 10-5419, 2012 U.S. App. LEXIS 911, at *@éaffirming that protected activity

14 See Zelaya v. UNICCO Serv..C833 F. Supp. 2d 121, 128 (D.D.C. BP{clerical error fails
to establish discriminatory animus).
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may occur years after theiginal protected activity}> temporal proximity alone is simply
insufficient to discredit defendés proffered explanation.Sewell v. Chao532 F. Supp. 2d 126,
139 (D.D.C. 2008) (“[T]lemporal proximity . . .astding alone . . . is insufficient to discredit
defendant’s proffered explanationgff'd sub nomSewell v. HuglerNo. 08-5079, 2009 U.S.
App. LEXIS 4136 (D.C. Cir. Feb. 25, 2008ge also Morgenstein Morgan Stanley DW Ingc.
No. 05-2123, 2007 U.S. Dist. LEXIS 678, at ¥[0'.D.C. Jan. 31, 2007) (“[P]roximity alone
does not defeat a motion for summary judgment.”).

CONCLUSION

Ultimately, plaintiff has not carried his burtdef establishing pretext. He has not
provided evidence that defendant’s decisionto@iive him an interview was motivated by
anything other than his patently inadequateaasps to an importapart of the selection
process. Defendant’s motion will thereforegranted. A separate order accompanies this

Memorandum Opinion.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: January 31, 2012

> Therefore, the Court will assume that thetpcted activity included gintiff's pursuit of the
OHR judgment which was realized in July 2008e€PI.’s Opp’n at 8.)
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