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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LINDA M. SMALLS,
Plaintiff,
V. Civil Action No. 09-2313 (BAH)
Judge Beryl A. Howell
RAHM EMANUEL,
Defendant.

MEMORANDUM OPINION

Plaintiff Linda Smallgnitiated the instant lawsuit alleginipter alia, racebased
employment discrimination, breach of contract, defamation, misrepresentatianfentional
infliction of emotional distress against her former employer, the OfficadafiAistration of the
Executive Office of the PresidehtThe defendant has moved to dismiss this case on grounds
that the Court lacks subjestatter jurisdiction over all of the plaintiff's claims. As explained
below, the Court agrees that it does reténjurisdiction to adjudicate any of the plaintiff's

claims Accordingly, the plaintiff's Complaint is dismissed.

! The plaintiff named Rahm Emanuel, the former Chief of Staff to PresigeatB Obama, as the defendant in this
case. The defendant contends that the President’s Chief of Staff is€'mobper defendant to this suit” because
the “Complaint makes cle#nat Plaintiff seeks to bring her action against the [Office of Administrptimt [the
Chief of Staff] in his individual capacity.” Dé$.Mot. Dismiss, ECF No. 13, at8. The proper defendant in a civil
employment discrimination action is “the heafdhe department, agency, or unit, as appropriaielinson v.
Veneman569 F. Supp. 2d 148, 159 (D.D.C. 2008); 42 U.S.C. § 20608); see also Hackley v. RoudebuSRO0
F.2d 108, 115 n.17 (D.C. Cit975);Nichols v. Truscott424 F. Supp. 2d 124, 1818 (D.D.C. 2006) The plaintiff
contends that Mr. Emanuel is the proper defendant because the Office ofguditian is a unit of the Executive
Office of the President, which is overseen by the Chief of Stafs ®hp’'n Mot. Dismiss, ECF No. 15, #0. The
plaintiff, however, is incorrect. The proper defendant for claimsag#ie agency in which the plaintiff was
formerly employed is the Director of the Office of Administratioant&ron Moody, in his official capacity. The
Court therefore sulisutes Mr. Moody, pursuant to Fed. R. Civ. P. 25(d), as the nameddieft in this case.
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BACKGROUND

Plaintiff Linda Smallswvas formerly employed as a Human Resources Specialist in the
Office of Administration(*OA”) of the Executive Office of the Presiden€Compl.|[113-4, 6. On
October4, 2005 after thirty-six years of employmenthe plaintiff filed an administrative Equal
Employment Opportunity (“EEO”) complaint againise OA, alleging that she was
discriminated and retaliated against because afdoey;, ageand gender. Compl. | Bef'’s
Mot. Dismiss,Ex. A. On May 23, 200heplaintiff entered into a Settlemengfeementvith
OA settlingher EEO claims Compl.{ 9; Def.’sMot. Dismiss, ECF No. 1Ex. B.

The terms of the settlement agreement skatethe plaintiff “agrees to be placed on paid
administrative leave for 90 work days” ending on September 26, 2007, and “will knowingly and
voluntarily accept early retirement at the close of business on Septetn@@0Z.” Def.’s Mot.
Dismiss, ECF Nol13, Ex. B. The paintiff alleges thatalthough the defendant agreed in the
settlement agreemettd designate the termination of the plaintiff's employment aslantarily
resignation, on September 1, 2007 the defenuiateid the termination of the plaifiis
employment as amvoluntaryresignationwhich subsequently appeared on plaantiff's
records as &resignatior{] in lieu of an involuntary actiohCompl. § 9.

On November 8, 2007, the plaintiff sent a letteth®OA contending that had breached
the settlement agreement because the “official notification of personnel datesthat
[plaintiff] resigned in lieu of an involuntary action insteadetirement. Def.’s Mot. Dismiss,
ECF No. 13Ex. C. The letterfurtherstatal thatthe plaintiff was“requesting that the agency
resolve this matter within 3@ays from the date of this notice by issuing a new personnel action
stating ‘retirement’ and that the resignation personnel action be careetlexkpunged from all

official govanment records.ld. In responséo the plaintiff's lettey on December 5, 200the



OA issued a Final Agency Decision concluding that it was not in breach sétttement
agreementCompl., Ex. 1at 1. Plaintiffappealedhis agency decision with the Equal
Employment Opportunity Commission (“EEOC”), which affirmed the agency’suecon
August 3, 2009. Id. at 1-4. Specifically, the EEOC concluded that since the plaintiff was
ineligible for voluntary retirement, in der to effectuate the settlement agreement allowing her
to obtain retirement benefits, the agency had to state that her resignationiea®f an
involuntary action. Compl., Ex. 1, at $he paintiff subsequentljnitiated the instantawsuit>

The plaintiff asserts eight counts in her Complaint: race discrimination andtreteiliia
violation of 42 U.S.C. § 1981 (Counts | and byeach otontract (Counts Il and V),
defamation(Count V) misrepresentatiofCount VI), civil conspiracy (Countll), and
intentional infliction of emotional distre¢dIED”) (Count VIII). Compl. 11 5-38. For the
defendant’s alleged illegal conduct, tHaiptiff requestsinter alia, injunctive relief, specific
performanceand compensatory and punitive damages. Coi@yer for Relief.

On April 23, 2010, the defendant moved to disrthesplaintiff’'s claimspursuant to
Federal Rules of Civil Procedure 12(b)(1) and 12(ki{6)ack of subject matter jurisdicticand
for failure to state a claim, respectiyelFor the reasons explained below, the Court lacks
subjectmatter jurisdiction over all of the plaintiff's claims. Accordingly, ttefendant’s motion

to dismiss iggranted.

2 |In addition, the plaintiff sought relief from the Merit Systems Protecticar@¢‘MSPB”) regarding her settlement
agreement. However, in a decision issued onl Ap2008, the MPSB denied the plaintiff's appeal, concluding that
the plaintiff's settlement agreement with the OA was valid, and thattismment was not involuntary. Compl., Ex.
D, at 12.

® Plaintiff originally filed her Complaint, with assistanecounsel, on November 6, 2009. Plaintiff's attorney,
however, withdrew as counsel on March 18, 2010, prior to the filing of tleadkfit's motion to dismiss.
Accordingly, the plaintiff is proceedingo se A pro secomplaint must be held to lessisgent standards than
those applied to formal pleadings drafted by lawy@&own v. District of Columbigb14 F.3d 1279, 1283 (D.C.
Cir. 2008). Although the plaintiff filed her Complaint with the assistance of selrthe Court is mindful of the fact
that the plaintiff's memorandum opposing the defendant’s motion tostismas filedoro seand affords the

plaintiff considerable leeway in infgreting her brief.



Il. STANDARD OF REVIEW

A court must dismiss a case when it lacks subject matter jurisdidloManus v.
District of Columbia 530 F. Supp. 2d 46, 62 (D.D.C. 2007). “Plaintiff bears the burden of
proving subject matter jurisdiction by a preponderance of the evideAoe.'Farm Bureau v.
U.S. EPA121 F. Supp. 2d 84, 90 (D.D.C. 200&rord Lujan v. Defenders of Wildljf804
U.S. 555, 561 (1992). It is well established that, in deciding a motion to dismiss for lack of
subject matter jurisdiction, a court must construe tlegations in the Complaint liberally but
“need not accept inferences drawn by the plaintiffs if those inferencassangported by facts
alleged in the complaintior must the Court accept plaintiffs’ legal conclusiorSpgeelman v.
United States461 F. Supp. 2d 71, 73 (D.D.C. 200&e also Hohri v. United State&82 F.2d
227, 241 (D.C. Cir. 1986yacated on other groundd482 U.S. 64 (1987). The Court must be
assured that it is acting within the scope of its jurisdictional authority and treerefst give the
plaintiffs’ factual allegations closer scrutiny when resolving eeR@(b)(1) motion than would
be required for a Rule 12(b)(6) motion for failure to state a cl&ee Macharia v. United
States 334 F.3d 61, 64, 69 (D.C. Cir. 2008Yestbeg v. FDIC, 759 F. Supp. 2d 38, 41 (D.D.C.
2011);Dubois v. Wash. Mut. Banklo. 09-2176, 2010 WL 3463368, at *2 (D.D.C. Sept. 2,
2010);Hoffman v. District of Columbja43 F. Supp. 2d 132, 135-136 (D.D.C. 20@and
Lodge of Fraternal Order of Police v. Ashcrdf85 F. Supp. 2d 9, 13-14 (D.D.C. 200L).
evaluating subject matter jurisdiction, the Court, when necessary, may look olgside t
Complaint to “undisputed facts evidenced in the record, or the complaint supplemented by
undisputed facts plusé cairt’s resolution of disputed factsHerbert v. Nat’l Acad. of Sgi974
F.2d 192, 197 (D.C. Cir. 1992) (citinilliamson v. Tucker645 F.2d 404, 413 (5th Cir. 1981));

see also Alliance for Democracy v. FES62 F. Supp. 2d 138, 142 (D.D.C. 2005).



1. DISCUSSION

The plaintiff assertthat the defendant discriminated and retaliated against her on account
of her racan violation of 42 U.S.C. § 1981 (Counts | and II), brestihe terms of the
settlement agreeme(@ounts Il and IV)andis liable fordefamationmisrepresentation, civil
conspiracy, and IIED (Cousitv-Vlll). As explained below, the plaintiff’'s employment
discrimination claims are barred by Title VII, which provides the exclusivedy for
employment discrimination claims against teddral government. The plaintiff's breach of
contract claims must be dismissed because this Qoag not have jurisdiction to hear these
claims. Finally, the plaintiff has failed to establish that she exhausted her adativestr
remedies under the Fexdl Tort Claims Act, and therefore may not assert her tort claims in this
lawsuit.

A. Counts | and Il Must Be DismissedBecause Title VIl Provides the Exclusive

Remedy for Employment Discrimination Claims against the Ederal
Government.

Counts | and Il othe plaintiff's Complaint allege race discrimination and retaliation
pursuant to 42 U.S.C. § 198)(iCompl.at 23. Specifically, Count | alleges that the defendant
terminated the plaintiff because she is African Ameridany 7. Count lkalleges that the
defendant retaliated against her for filing an EEO complatht]{ 9-11. The defendant,
however,asserts that the Court lacks subjetter jurisdiction over these clairhscause the
plaintiff's claims must be asserted under Title.MIlef.’s Mot. Dismiss, ECF No. 13, at 6[he
Court agrees thattlacks subject matter jurisdictido adjudicate the plaintiff's race
discrimination and retaliation claims.

In Brown v. General Services Administratj@25 U.S. 820 (1976), the Supreme Court

established that Title VMWasthe exclusive judicial remedy for claims of discrimination in the



context of federal employmentd. at 835 (“[T]he established principle leads unerringly to the
conclusion that § 717 of the Civil Rights Act of 1964, as amended, provides the exclusive
judicial remedy for claims of discrimination in federal employmenté2) U.S.C. § 2000e-16;
see alsKizas v. Webstei707 F.2d 524, 542 (D.C. Cir 1983) (“The Title VII remedy declared
exclusive for federal employeesBnown v. GSArecludes actions against federal officials for
alleged constitutional violations as well as actions under other federal legis)aiinternal
citation omitted) Turner v. ShinsekNo. 07€v-643, 2011 WL 5526446, at *8 (D.D.C. Nov. 15,
2011)(dismissing employment discrimination claim under Section 1981 beGéles¥® I
provides the exclusivaatutory remedy for an employeseracial discrimination claims ageit a
federal government agencyjtarcus v. GeithnerNo.09-cv-1686, 2011 WL 4402362, at *7
(D.D.C. Sept. 22, 203 same) Theplaintiff therefore may not assert Heection 1981
employment discriminationlaims against the federal government

The plaintiff incorrectly relies of€BOCS West, Inc. v. Humphrié&b3 U.S. 442 (2008)
for support of her argument that hietaliationclaims are actionable in this Court, asserting that
CBOCS'interpreted § 19Bto imply a private cause of action for rdused retaliation claims.”
Pl.’s Opp’n Mot. Dismiss, ECF No. 15, at 18BOCS however, is not relevant this case In
CBOCS a former employee of a privately owned restausangght to asseréetaliation claims
under Section 1981 against his employ€BOCS 553 U.S. at 445. The Court held that
retaliation claims could basserted either through Title VII or under Section 1981, and that the
“overlap” between the two “reflects congressional giesi Id. at 455. CBOCS however, did
not involve a federal employee and did not overBr@wnis holding that a suit against a &dl
agency for employment discrimination must be brought pursuant to TitleS€l. Winfield v.

Gates No. 2:09ev-244, 2009 WL 3720655, at *5 (S.D. Oh. 2009) (“CBOCS . . . involved a



private employee suing a private employer, not a federal employee seidgral femployer.
Therefore, the Supreme Court did not overrule Brown in CBOCS [] and . . . did not hold that
suit against a federal agency for employment discrimination can be broughfittel®il and

42 U.S.C. §1981)! Indedl, courts in thiircuit have carefully distinguished 8§ 198thims
brought by federal employees from those brought by other individSalsTorre v. Barry 661

F.2d 1371, 1374 (D.C. Cir. 1981) (“The situation of federal employees covered by section 717 of
Title VII is different. The Supreme Court has held squarely that section 717 ‘provides the
exclusive judicial remedy for claims of discrimaition in federal employment,fuotingBrown,

425 U.S. at 835Hamilton v. District of Columbiaz20 F. Supp. 2d 102, 110 (D.D.C. 2010)
(distinguishing state and local employees from federal employees who “rimgst b
discrimination claims against their employers under Title MIThe Court lacks subject matter
jurisdiction to hear plaintiff's allegatiored race discriminatin and retaliatiomsserted pursuant
to 8§ 1981. Accordingly, Counts | and Il of the plaintiff's complamitst be dismissed.

B. Count Il Is Dismissed Becausetie Court of Federal Claims Has Exclusive
Jurisdiction Over Contract Claims for Damages Greaterthan $10, 000.

Count Il of the plaintiff's complaintalleges that the defendant breachedéhes of the
May 23, 2007 Settlement Agreement by subjedtiggplaintiffto “involuntary retirement”
instead of providing her with an “early retirement.” Compl. 1 13,Agredress for this
alleged breach, the plaintiff requests monetary relief, including punitive dannatgesst, and
attorneys fees, as well asiter alia, injunctive relief and specific performance. Comprayer
for Relief. The defendanargues that Count Ill must be dismissed, pursuant to FederabRule
Civil Procedurel2(b)(1) because thgovernment has not waived sovereign immunity for these

claims and th€ourttherefore lack subject matter jurisdictionThe Court agrees.



“[1] t is axiomatic that th&nited States may not be sued without its consent and that the
existence of consent is a prerequisite for jurisdictidddited States v. Navajo Natioh37 U.S.
488, 502 (2003). “Federal courts may assert jurisdiction swies against the United States only
to the extent that sovereign immunity has been waiv&dlimidt v. Shat696 F. Supp. 2d 44,
60 (D.D.C. 2010jciting United States v. Mitchelt45 U.S. 535, 538 (1980)Such a waiver
“cannot be implied but must be unequivocally expressetd’v. U.S. Dep’t of Educ680 F.
Supp. 2d 45, 47 (D.D.C. 2010) (quotibgited States v. King395 U.S. 1, 4 (1969)). Moreover,
courts must construe any legislative waiver of immunity strictly in fabthesovereign.See
United States v. Nordic Vill., Inc503 U.S. 30, 34 (19923ccordDep’t of Army v. Blue Fox,
Inc., 525 U.S. 255, 261 (1999).

Pursuant tahe Tucker ActCongress waived sovereign immunitith regards tdany
claim against the United States . . . upon any exprasgptied contract with the Unite8tates.”
28 U.S.C. § 1491(a)Specifically, theTucker Actstateghat “[t]he United States Court of
Federal Claims shall have jurisdiction to render judgment upon any claim agaihstited
States founded . . . upon any express or implied contract with the United Statesgowdatdd
or unliquidated damages in cases not sounding in tort.” 28 U.S.C. 8 1491{d&)éljucker Act
provides the only such waiver of sovereign immunity for claims arising out of ctswwéh the
United StatesSee Schmid696 F. Supp. 2d at 61. Although the Tucker Act doegxytessly
limit claims to money damages,‘ftas long been construed as authorizing only actions for
money judgments and not suits for equitableef against the United StatesBowen v.
Massachusettgl87 U.S. 879, 914 (1988) (citingnited States v. Jonek31 U.S. 1 (1889)).
While this Court has concurrent jurisdiction for certain claims seeking $10,088sgpuirsuant

to the “Little Tucker Act,’see28 U.S.C. § 1346(a), when a claimant seeks more than $10,000 on


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1889180088&pubNum=708&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)

a contract claim against the government, the Court of Fediai<Chas exclusive jurisdiction.
See Greenhill v. Spellingd82 F.3d 569, 572 (D.C. Cir. 200B¢hmidt 696 F. Supp. 2d at 60.

This Circuit has repeatedly held thdisputes regardingettiement agreements with
federal agenciearegoverned by th&ucker Act. See Greenhill v. Spelling82 F.3d 569, 576
(D.C. Cir. 2007)Hansson v. Norto11 F.3d 231, 232 (D.C. Cir. 200®&)olding that “this
court generally treats settlement agreements as contracts subject to tewejatisdiction of
the Court of Federal ClaimsBrown v. United State889 F.3d 1296, 1297 (D.C. Cir. 2005)
(concluding that the breach of settlement agreement claim should have been brougB@burtthe
of Federal Claim pursuant to the Tucker Act). This appliesé¢ttlement agreements that
resolve employment discrimination claims becdesen thoughritle VII might have been the
basis of ssettlementgreement, a breachaim is a straightforward contract dispute under
the TuckerAct.” Robinson v. SalazaNo. 10€v-1577, 2011 WL 1344729, at *1 (D.D.C. Apr.
8, 2011) (quotingsreenhill 482 F.3dat 575 (D.C. Cir. 2007))accord Holmes v. United States
657 F.3d 1303, 1312 (Fed. Cir. 2011\Ve agree with the D.C. Circuit, as well as Court of
Federal Claimgases which have reached a similar conclusion, that Tucker Act jurisdiction may
be exercised in a suit alleging breach of a Title VII settlement agreejment.”

Here,Count Il of the plaintiff’'s Complaint, as the defendant notes, “sounds in contract”
and isa straightforwardoreach of contract claimDef.’s Mot. Dismiss, ECF No. 13, at 9.
Moreover, theplaintiff's claim lies outside the jurisdicticafforded tothis Courtpursuant tdahe
Little Tucker Actbecause the plaintitfoesnotlimit thedamages she seeks at or below the
$10,000urisdictionalthreshold. SeeGreenhill 482 F.3d at 573 (“If [plaintiffexplicitly or in
essence seeks money damages in excess of $10,000, jurisdiction rests exclitbiviety@ourt

of Federal Claims.”)Brown, 389 F.3dat 1297 (holding that the plaintiff should have brought her



lawsuit in the Court of Federal Claims beaatshe advance[d] a contract claim against the
United States in excess of $200"); Kidwell v. Dept of the Army, Bd. for Correction of
Military Records 56 F.3d 279, 284 (D.ir. 1995)(“ Absent other grounds for district court
jurisdiction, a claim is subject to the Tucker Act andutssdictional consequences if, in whole
or in part, it explicitly or ‘in essence’ seeks more than $10,000 in monetary refiettie
federal government)”’

The plaintiff contends that her claim for breach of the settlement agreshwend not be
dismissed because the defendant “failed to include and express the waivendgtitsras
under the Age Discrimination in Employment Act” (ADEA) and thus “the waiver prowiin
the settlement agreement is not valid and enforceable.” Pl.’s Opp’n Mot. Dis@iEHNd& 15,
at 14. The plaintiff, however, has not asserted a claim under ADEA. As the defemdectlyc
notes, “whether or not [the plaintiff] waived her right to an ADEA action has no eamithe
threshold question of whether the Court has jurisdiction over her breach claim.” Rgdlis
ECF No. 16, at 6.

The plaintiff further contends that the settlement agreement between the gtatéeghat
the plaintiff “may file any claims to enforce this Agreement with the EE@nd the use of the
word “may’ implies that she is permitted “pursue other avenues of redress.” Pl.’s Opp’n Mot.
Dismiss, ECF No. 15at14. This is incorrectThesentence following the one referenced by the
plaintiff provides that the plaintiff's remedy for breach “is limited to enforest of the specific
term of the Agreement that the Agency is found to have breadbetl’s Mot. Dismiss, ECF
No. 13, Ex. B, 1 9As notedabove, this Court does not have jurisdictiomear claims for
equitable relief against the United Stat&eeBowen 487 U.S. at 914. Rather, the plaintiff must

present her claims to the EEOC, which is authorized to dipsatific performance of a Title VII
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settlement agreement as remedyticgach of thtagreement 29 C.F.R. § 1614.504(a)
(providing that a complainant alleging breach of a settlement agreenaimatly the EEOC
and “mayrequest that the terms of $ethent agreement be specifically implementedis
Court does not have jurisdiction to hear pientiff’s breach of contract clainand she may not
assert it here. Accordinglount Il of the plaintiffs Complaint is dismissed for lack of
subjectmatter jurisdiction.

C. Count IV Must Be DismissedBecause the Civil Service Reform Act Precludes
Claims for Breach of Implied Contract.

Count IV of the Plaintiffs Complaint alleges that plaintiff sustained damagesodihe
defendant’s breacbf animplied contract Specifically, the plaintiff states that the “[d]efendant
had a duty to Plaintiff to maintain the standards set fortihtat, alia, pursuantto 5 U.S.C. 88
2301 and 2302(yt seqd. Compl. § 19. The statutory provisions the plaintgdfierences are
portionsof the Civil Service Reform Act (“CSRA”). The defendant argues@uaint [V must
bedismissed for laclkf subjectmatter jurisdiction.

TheCSRA codified as amended in scattered sections of Title 5 of the United States
Code, “established a comprehensive system for reviewing personnel actiongaikesh federal
employees.”United States v. Faustd84 U.S. 439, 455 (198&ee also Peter B. Wnited
States579 F. Supp. 2d 78, 81 (D.D.C. 2008)\tien enacted, the CSRA established an
elaborate new framework for evaluating adverse personnel actions [takes} agéeiain
categories of federal employees.”) (internal citation and quotations dniftkis statutory
scheme ighe “exclusive framework for judicial review of adverse disciplinary actiaker by
federal agenciesld. (quotingAm. Postal Workers Union, AFL-CIO v. U.S. Postal S&40
F.2d 704, 709 (D.CCir. 1991)). Indeed, “the CSRA precludes ro8RA remedies for an

adverse personnel action even where the CSRA does not make those remedies tvtibl
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plaintiff.” 1d. (internal citations omitteggsee also Am. Postal Workers Union, AELS, 940
F.2d at 708-09. As the D.C. Circuit has notée, “failure to include any relief within the
remedial scheme of so comprehensive a piece of legislation reflects a congréssonh#iat no
judicial relief be available.’Fornaro v. James416 F.3d 63, 66 (D.C. Cir. 20086hterral
citations omitted) The CSRA provides “the exclusive remedies for violations of its provisions”
that “[camot] be supplemented by an implied private right of actidd. at 67 Thus, in other
words, “what you get under the CSRA is what you géd’”

The plaintiff asserts that the defendant breached an implied contracttwisated 5
U.S.C. 88 2301 and 2302(b), whichter alia, proscribediscrimination againdederal
employees. As the defendant notes, “neither these provisions nor any other part of the
CSRA authorizes a right of action for failure to abide by those principlest.’s Mot. Dismiss,
ECF No. 13, at 15. The plaintiff may only seek redress for alleged violations of thie CSR
within the provisions and procedures establighetheAct.* Her breach of implied contract
claimfor alleged violations of the CSRA is not an actionable claim under Act and therefste
be dismissed.

D. Counts V, VI, and VIII Must Be Dismissed Becausie United States Has Not

Waived Sovereignimmunity With Respect to Counts V and VI, and the Plaintiff
Has Failed to Exhaust Available Adninistrative Remedies for CountVII .

In Counts V, VI, and/Il 1 of the Complaint, the plaintiff allegekefamation,

misrepresentation, and intentional inflictiohemotional distressespectively Compl. { 21-

38. The defendant argues that “[nJone of these claims is properly before the Coure(j@ests

* The defendant notes thdt]f fact, Plaintiff has already availdterself of the remedies allowed to her under the
CSRA. After receiving the December 2007 [Final Agency Decisiorfjesrclaim of breach, in addition to appealing
to the EEOC, she also filed an appeal to the Merits System Protection Bbar@odrd dismissed her appeal for
lack of jurisdiction on April 4, 2008. . . The Board’s decision became final on May 9, 2008, and under 5 U.S.C. §
7703, if Plaintiff desired judicial review, she was required to file anmatiohe Federal Circuit within 60 days of
receiving notice of the Board's final decision.” DeMset. Dismiss, ECF No. 13, at 15 n.11.

12



the Courtto dismiss thelaims for lack of jurisdiction. Def.’s Mot. Dismiss, ECF 13, at 1l6e T
Courtagrees that it lacks jurisdiction to heardbelaims.

As a preliminary matter, the Court notes tiid@ounts V, VI, VII are based oharm
suffered as a result of allegdscrimination and retaliatiofacedduringthe plaintiff'sfederal
employmenther claims as noted aboverepreempted by Title VII.Def.’s Mot. Dismiss ECF
No. 13, at 16.To the extent that the plaintiff asserts claims under the Federal Tort Claims Act
(“FTCA"), these claims mustisobe dismissed.

1. Counts V and WWust Be DismisseBecause the FTCA Expres8larsClaims of
Defamation and Misrepresentation.

Counts V and VI of the plaintiff's Complaint alleges defamation and misreprésenta
The defendant contends that the United States has not waived its sovereign immtlinity w
respect to defamation and misrepresentation claims, and therefore thehGaldtdssmiss
Counts V and VI for lack of subject matter pursuant to Federal Rule of Civil ProcE2(i¢l).

“TheFTCA waives the sovereign immunity of the United States with respect to some,
but not all, torts. Those torts for which the United States retains immunityareeated ir28
U.S.C. 8§ 2680(h) Peter B, 579 F. Supp. 2d at 83 (internal citations and quotations omitted).
Thestatute’s waiver is limited, andeiplicitly bars suits against the United States with regards
to claims of fibel, slander misrepresentation, deceit, or interference with contract rigB&
U.S.C. 8§ 2680(h).Therefore, courts in this Circuit uniformly dismiss misrepresentainoh
defamatiorclaims against the United Statédarcus v. GeithnerNo. 09¢v-1686, 2011 WL
4402362, at *4 (D.D.C. Sept. 22, 2011) (concluding that the FB&A “claims that arise from
alleged misrepresentations, whether negligent or intentiariahf) Block v. Neal460 U.S. 289,
296 (1983)) (internal citations and quotations omitted§ also Gardner v. United Stat@43

F.3d 735, 737 n.1 (concludingdt the plaintiff’'s defamation claim against the United States was
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barred);Wilson v. U.S. Dep’t of Transp/59 F. Supp. 2d 55, 64 (D.D.C. 2010) (dismissing a
former federal employee’s defamation claim because the FTCA explicitly lsdr€lsims);
Upshawv. UnitedStates669 F. Supp. 2d 32, 44 (D.D.C. 2009) (dismissing defamation claim of
former Library of Congress employee due to lack of subject matter jurisdinder the FTCA)
DeGeorge v. United States21 F. Supp. 2d 35, 40 (D.D.C. 2007) (holdingt the FCTA barred
plaintiff’'s claim for misrepresentation where alleged false statementshydds&. agents
resulted in destruction of plaintiff's boagonham v. U.SGov’'t Med Review Bd.No. 90€v-
0733, 1990 WL 169297 (D.D.C. Oct. 19, 1990) (concluding that that FCTA barred suit over
former Army employee’s defamation claim for alleged false statements mawlehain by the
United States Government Medical Review Boardpreover, a plaintiff cannot circumvent the
exclusions in the FTCA by “sipleexpedient drafting” where in reality the United States is
immunized against the clainBee Edmonds v. United Staté36 F. Supp. 2d 28, 35 (D.D.C.
2006) (internal citations and quotations omitted). Instead, the “government condigt that
alleged to have caused the injury determines the essential nature of the cause.bfdhcit
35-36.

Here, the Court agrees with the defendant tloain@ V and VI are clearly claims of
libel, slander, or misrepresentatioDef.’s Mot. DismissECF No. 13, at 18. The plaintiff's
defamation claim alleges that her-S&, “Notification of Personnel Action” fornstated that
“she resigned in lieu of involuntary action.” Compl. § 22. According to the plaiisf,
“[s]tatement is false and tends to expose Plaintiff to scorn, hatred, contempt, or,ridenaley
discouragng other from having a good opinion of, from associating with, and/or dealing with
Plaintiff.” Id. With regards to the misrepresentation claim,glantiff alleges that the

defendant negligently made a false statement to the Plaintiff that “it would prarigath an
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‘early retirement,”” and that the defendant intended for the plaintiff “t@actly upon the
negligent assertion and execute [the] settlement agreementld. at 71 2830. The plaintiff's
claims for defamation and misrepresentation are clearly preclud2® ByS.C. § 2680(t) The
Courtthereforedismisses Count V and VI for lack of subject matter jurisdiction.

2. Count VIl Must Be DismisseBecause th®laintiff hasFailed to Demonstrate
Exhaustion of AministrativeRemediesinder the FTCA

In CountVIll, the plaintiffallegesllED, assertinghat the defendant subjected the
plaintiff “to intentional and reckless conduct that was extreme and outrageoudyaafitidreis
a caual relationship between the allegedongful conduct and damages that [she] has suffered.”
Compl. 11 37-38. The defendant argues that Count VIII should be dismissed bleeause
plaintiff hasfailed todemonstrate that slexhaustegvailable administrative remediaad the
Court therefore lacks subjegtatter jurisdiction Def.’s Mot. Dismiss, ECF No. 13, at 18he
Court agrees an@ountVIll of the plaintiff's Complaint is dismissed

The plaintiff may only assert an IIED claim against a federal agemspant tahe
FTCA. Wilson 759 F. Supp. 2d at 64[C]laims for negligent and intentional infliction of
emotional distress against a federal agency can only be pursued via the FUGAIgpnN v.
DiMario, 14 F. Supp. 2d 107, 111 (D.D.C. 199&).order b bring suit under the FTCA, a
plaintiff must have exhausted all available administrative remeal@sh requires her to have
“(1) presented a federal agency with a claim describing, with particyldréyalleged injury and
damages and (2) either received a written denial of the claim from the agemaited six

months from the date of filing witlut obtaining a final agency dispositionrotten v. Norton

® The plaintiff contends in response that “some courts have found invagioivarfy claims are not subsumed
within the scope of [the FTCA] exceptions . . . thus [her] claim is noeddrom the FTCA.” Pl.’s Opp’Mot.
Dismiss, ECF No. 15, at 15ven assuming that she is correct, the plaintiff has not asserted any clagirsyall
invasion of privacy.
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421 F. Supp. 2d 115, 1ZP.D.C. 2006); 28 U.S.C. § 2675(ape alsdVilson 759 F. Supp. 2d
at 64 (D.D.C. 2011) (citiniylacneil v. United State$08 U.S. 106, 111, 113 (1993¥ailure to
comply with the administrative requirements of tiAe&CA deprives the Court of jurisdiction to
hear the caseld. at 122;see alsdGAF Corps. v. United State818 F. 2d 901, 905 n.6 (D.C. Cir.
1987).

Although theFTCA provides relief follED, as the defendant notes, the plairitds
failed to demonstrate that she complied with the required administrative procedure before
bringing her claim in federal court. Def.’s Mot. DismiECF No. 13, at 19The plaintiff states
in her opposition to thdefendant’s motion to dismiss that she “filed an appeal with the Merit
Systems Protection Board; filed a complaint with the Office of Special Counselarfiladpeal
and request for reconsideration with the [EEOC]; and filed an appeal with ibe Gfff
Administration.” Pl.’s Opp’n Mot. Dismiss, ECF No. 15, at THhe plaintiff's “bare allegations
of exhaustion are not sufficient to establish jurisdictioAdams v. United States Capitol Police
Bd, 564 F. Supp. 2d 37, 40 (D.D.C. 2008ne plaintiff does not provide any evidence “that
any of these complaints or appeals she allegedly filed, or any other dochatestitet furnished
to the OA, presented an administrative claim for emotional distress.” Deplg, B&F No. 16,
at 11. The plaintiff's failure to comply with the administrativequirement®f the FTCAbars
the Court from adjudicating Count VIII, and the plaintiff has not supplied evidence thashe h
complied with the applicable FTCA proceduré&eeTotten 421 F. Supp. 2dt 123(dismissing
plaintiff's IIED claim because the “[[gintiff, who bears the burden of establishing jurisdiction,
has patently failed to demonstrate that he took the necessary steps to exhdusinisg ative

remedies . . ."). Her IIED claim is therefordismissed
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E. Count VII Must Be Dismissed Because the Plaintiff May Not Maintain a Gim
of Civil Conspiracy.

Count VII of the plaintiff's Complaint allegésivil conspiracy.” Specifically, the
plaintiff states that the defeadtused “unlawful means to accomplish an act not in itself
unlawful, i.e. separating Plaintiffom active service” and the plaintiff was “damaged” by the
defendant’s “execution of the conspiracy.” Compl. {1 34-35.

A claim of civil conspiracy is nadn independent tort under D.C. law, “but only a means
for establishing vicarious liability for an underlying tdriwilson,759 F. Supp. 2d at 64-65
(citing Nader v. Nat Democratic Party567 F.3d 692, 697 (D.Cir. 2009)). As explained
above, the Court lacks jurisdiction over all of the plaintiff's underlyingdiaitns.Thus,
“[b]ecause the underlying tort claims fail, so too must the civil conspiracy cladmat 65. The
plaintiff’s civil conspiracy claims therefore dismissed

F. The Additional Allegations Presented in the PlaintiffsOpposition to the

Defendant’s Motion to DismissDo Not Supply This Court With SubjectMatter
Jurisdiction.

Finally, in her opposition to the defendant’s motion to disntiesplaintiff argues that
the Court has jurisdiction to adjudicate her claims pursuant to the Privacy Act ob193.C §
552a Specifically, she contends that “[o]n more than one occasion, Defendant negligently
disclosed the settlement agreement, a federal record, protected by the Priviaclekdormer
attorney and to the EEOC for other than the systems of records routine uses. In doing so,
Defendant intruded on Plaintiff's right to privacy . . . .” Pl.’s Opp’n Mot. Dismiss, EGFL5,
at 11. The plaintiff also alleges that the Court has jurisdiction under the Age Disatiomnin
Employment Act29 U.S.C. § 62&t seq The plaintiff however, did not assert any claim under
the Privacy Act or ADEA in her Complaint, but raises these allegafiorike first time in her

opposition brief. “It is axiomatic. . . that a complaint may not be amended by the briefs in

17



opposition to a motion to dismis¥Kbnah v. District of ColumbiaNo. 10€v-904, 2011 WL
4056673, at *4 (D.D.C. Sept. 14, 20Xjternal quotations omittedfrbitraje Casa de Cambio

v. U.S. Postal Serv297 F. Supp. 2d 165, 170 (D.D.C. 2003). Regardless, the Privacy Act and
ADEA do not provide the Court with subjettatter jurisdiction over the plaintiff's employment
discrimination, breach of contract, and tort claims.

V. CONCLUSION

For the reasons discussed above, the defendaatiento dismiss is granted. An

appropriate Order will accompany this Memorandum Opinion.

DATE: JANUARY 4, 2012

BERYL A. HOWELL
United States District Judge
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