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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ORLY TAITZ,
Plaintiff

Civil Action No. 10-151
V.

BARACK HUSSEIN OBAMA,
Defendant.
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MEMORANDUM & ORDER

Pending before the Court is plaintiff Orly Taitz’'s second motion [34] for recaaside
under Federal Rule of Civil Procedure 60(b). Upon consideration of the motion, the opposition,
the reply thereto, the applicable law, and the entirerdelcerein, the Court willeny the motion
for the reasons set forth below.

l. BACKGROUND

Plaintiff filed suit seeking among other reliefa writ of quo warranto against the
President to deterine his eligibility for office On April 14, 2010, theCourtgrarted [22, 23]
defendant’s motion tdismiss plaintiff's first amendedomplaint.On June 18, 2010, théourt
denied [33] plaintiff's firstamendedmotion for reconsideration under Rule 59(@5]. Plaintiff
hasnow filed a second motion for reconsideration uritigie 60(b).

I. LEGAL STANDARD

Under Federal Rule of Civil Procedure 60(b)caurt may relieve a party from an

otherwise finajudgment or order for one of the following six reasons:

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2010cv00151/140567/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2010cv00151/140567/38/
http://dockets.justia.com/

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly dscovered evidence that, with reasonable diligence, could not have
been discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic), misrepretienta
or misconduct by an opposing party;

(4)  the judgment is void;

(5) the judgment has been satisfied, released or discharged,; it is based on an
earlier judgment that has been reversed or vacated; or applying it
prospectively is no longer equitable; or

(6) any other reason that justifies relief.

Fed. R. Civ. P. 60(b). A party must make a Rule 60(b) mdtethin a reasonable timéand
for subsections (H3), “no more than a year after the entry of the judgment or .0rBed. R.
Civ. P. 60(c)(2).

As this Court has noted, motions to amend @npuentunder Rule 59(e) are disfavored
and should be grantednly in extraordinary circumstancekiberty Prop. Trust v. Republic
Props. Corp, 570 F. Supp. 2d 95, 97 (D.D.C. 2008) (citMigdermeir v. Office of Baucu$53
F. Qupp. 2d 23, 28 (D.D.C. 2001)). But the standards that govern Rule &@(l®ven more
restrictive.United States v. Pollatrd290 F. Supp. 2d 153, 1888 (D.D.C. 2003)Indeed,“in
most cases, the bar stands even higher for a party to prevail on a Rule 60(b) motionffor relie
from judgment” than on a Rule 59(e) motidtberoi v. Equal Emp'Opporunity Commn, 271
F. Supp. 2d 1, 2 (D.D.C. 2002).

To the extent that a party cannot demonstrate one of the specific situations ésaimera
subsections (H5) of Rule 60(b)the catckall clause inRRule 60(b)(6)ermits relief from a final
judgment or order for “any other reason that justifies relief.” Fed. R. Ei 60(b)(6). Rule

60(b)(6), however, applies onlg extraordinary situations and should be sparingly ubeelve

John Does WDistrict of Columbia 841 F.2d 1133, 1140 (D.C. Cir. 1988) (citations omitted



alsoPollard, 290 F. Supp. 2d at 15Reconsideratioms proper under Rule 60(b)(6) only “when
a party timely presents a previously undisclosed fact so central to ¢agidii that it shows the
initial judgment to have been manifestly usi.” Good Luck Nursing Home, Inc. v. Harrig36
F.2d 572, 577 (D.C. Cir. 1980ee alsdollard, 290 F. Supp. 2d at 157.
1. ANALYSIS
A. Quo Warranto Claims

Plaintiff seeks reconsideratiasf the Court’s dismissal of heuo warranto claimsnder
Rules60(b)(1) and 60(b)(6). In support of her motion, she allegesstakeof fact and law in
the Cours denial of her motion for reconsideration under Rule 59(&pecifically, plaintiff
contestghe Court’s statement that “amendment of the complaint to add [Alaeskaeyd Gail
Lightfoot] would be futile because they lack standing to pursue a quo warranto actiest agai
public official.”

At the outset, the Court notes that plaintiff improperlggésa mistakein the denial of
her motion under Rule 59(e) as grounds for relief under Rule @@gntiff is asking the Court
to reconsider its dismissal of her amended complaint. She therefmteidentify a mistake in
the Court’s dismissal, not ints denial of herfirst motion for reconsiderationto merit relief
under Rule 60(b)SeeFed. R. Civ. P. 60(b)

Nevertheless, th€ourthasalready addressed plaintiff's argumdplaintiff sought leave
to amend her complainniher first motion forrecorsideration assertingthat Keyes and
Lightfoot would have standing to bring a quo warranto action. The Court denied the witition
regard to the quo warranto claims because plaintiff had not alleged that Keykegylafaobt

were unavailable to join her iswat the time of filing nor had she identified an intervening



change ircontrolling law or need to correct a clear error or manifest injustioe.Court further
notedthat amendment of plaintiff's complaintould be futile because Keyes and Lightftamk
standing to pursue a quo warranto action against a public official. Contrary to psaiapgated
assertion, the Court of Appeals for the D.C. Circhias held thabnly the Attorney General may
bring a quo warranto @ion against a public officialAndrade v. Lauer729 F.2d 1475, 1498
(D.C. Cir. 1984) (citingJnited States v. Carmod$48 F.2d 684, 685 (D.C. Cir. 193%)[T] his
court has stated that actions against public officials (as opposed to actions bigaigkt a
officers of private corpotans) caronly be instituted by the Attorney General.”)

In her second motion for reconsideration, plaintiff adds nothutdurther allegations of
the President’s ineligibility for office. She offers no new factual or legglirmaentmeriting
reconsideraon under Rule 60(b)(1). & has she identified anyfeviously undisclosed fact so
central to the litigatioh justifying relief under Rule 60(b)(6¥500d Luck Nursing Home, Inc.
636 F.2d at 577. Accordinglyhe Court will deny plaintiff's motion withegard toher quo
warranto claims.

B. Freedom of Information Act (“FOIA”) Claims

Plaintiff seeks reconsideration of the Court’s dismissal ofH@A claims under Rule
60(b)(1). In support of her motion, she alleges a mistake of fact in the Court’'$ oiehex
motion forreconsideration under Rule 59(@laintiff suggests that the Cournisunderstood”
her FOIA request. She alleges that the President is asgstglen Social Security numbemnd
that hethereforehas no standing to object to her request because “one does not have an
expectéion of personal privacy in someone else’s stolen recotdstier reply to defendant’s

opposition, plaintiff further argues that the requested Social Securitycatomi does not fall



within FOIA Exemption 6. $ecifically, she contends that there would be no invasion of personal
privacy kecause she doestrseek the name on the application.

Once again, plaintiff improperly alleges a mistake in the denial of her motion under Rule
59(e) as grounds for relief under Rule 60(hjleed, the Courdid not misunderstand plaintiff's
FOIA request; rather, plaintiff misunderstands the Court. The Court dismissedfffdai@dIA
claims for failure to exhaust administrative remedesr to filing suit. In denyingher first
motion forreconsideration, the Counirther notedthat Social Security numbe@e not subject
to disclosure under FOLASee5 U.S.C. § 552(b)(6) (enumerating the exemption for “personnel
and medical files and similar files the discourse of which would constitakearly unwarranted
invasion of privacy”);see alsaSherman v. Dep’t of the Armg244 F.3d 357, 36465 (5th Cir.
2001) (holding that disclosure of Social Security numbers in personnel files wouldutenstit
clearly unwarranted invasion of personal privacy under Exemption 6).

Plaintiff's arguments do nothing to undermine the Court’'s dismafshér FOIA claims
for failure to exlaust administrative remediédoreover plaintiff fails to identify &y mistakein
the Court’s dismissal of her complaint that would memconsideration under Rule 60(b)(1).
Accordingly,the Court will deny plaintiff'smotion wth regard to her FOIA claims

C. Standing

Plaintiff contests the dismissal of hesmplaintfor lack of standing, asserting that new
evidencenow gives herstanding First, pgaintiff presents detter from the Department of Justice
regarding her $20,000 sanction for frivolous filings in a separate suit challengiRgesident’s
eligibility for office. Plaintiff contends thathis sanctionis evidence of injry resulting from

“fraud committed by Obama, which caused Judge Land to believe that Tattais @ doubting



Obama was frivolous.Second, plaintiffclaims to have evidence of an “additional last name”
allegedly used by the President, which “tends to show that Obama indeed commuitted. fra
[and] that she has suffered due to fraud committed by him.”

Plaintiff’'s sanctiondoes not constituteew evidence under Rule 60(b)(2). Judge Land
imposed a Rule 11 sanction on plaintiff on October 13, 2866.Rodes v. MacDonalb70 F.
Supp.2d 1363 (M.D.Ga. 2009). Plaintiff filed hérst amendedccomplaint with this Court on
March 22, 2010Plaintiff cannotnow use her Rule 60(b) motion to allege facts known to her at
the time she filed heramendedcomplaint. See Fed. R. Civ. P. 60(b)(2) (permitting
reconsideration for “newly discovered evidence that, with reasondlgentie, could not have
been discovered in time to move for a new trial under Rule 59(b)").

Even if plaintiff were offering“newly discoveredevidencé€, the Court holdsonce again
that she does not have standing &ssertgeneralized grievance§ee Lujan v. Defenders of
Wildlife, 504 U.S. 555, 57/F4 (1992). There is no causal connection betwgdaintiff's
sanctionfor frivolous filings and tke President’s alleged conduobr canthis Courtredresshe
alleged injury byvacating another court’'s sanctioBee id.at 58-61. Moreover, &sent
causation and redressabyi plaintiff’s allegedevidence of fraudulent condudbes nothing to
establi® standing. Plaintiff thus offers no evidence meriting reconsideration under Rioje 60(

Plaintiff also raises new legal theoriesan effort toestablishstandingFirst, she alleges
injury based on a Good Samaritan theory. The Court will not considesrgument, as plaintiff
cannot usdrer Rule 60(b) motion to raise legal arguments that were available to her at the time
of filing. Second, sharguesthat her $20,008anctionnow gives her “interested persostatus

under the quo warranto statutehelCourtagainrefers plaintiffto its dismssal of her complaint,



which explains that only the Attorney General may bring a quo warranto actiorstagadiublic
official. SeeAndrade 729 F.2d at 1498. Plaintiff thus offems legal basis for reconsideration
under Rule 60(b).
D. Honest Servicedraud Claim

Plaintiff raises a newlaim under 18 U.S.C. § 1346, asserting that her $20,000 sanction
represents a scheme to deprive her of honest services. kedpes not seek reconsideration of
the Court's dismissadf her complaint. Rather, sh& asking the Court to consider a new claim,
apparently on the basis of “newly discovered evidence” under Rule 60(b)(2). As noted above
however,plaintiff's sanctiondoes not constituteew evidence. ferefore, theCourt will not
consider a legal argumetttat plaintiff could haveaisedin her complaint.

E. Commerce Clause Claims

Plaintiff renews her arguments basedtba Patient Protection and Affordablar€ Act.
The Court dismissed her Commerce Clause cléomkack ofstanding. Plaintiff nowasserts that
the healthcaréegislation violates the Fourteenth Amendment Equal Protection Clause and the
Establishment Clause.

Contrary to plaintiff's assertion, the Coulitl not state that plaintiff coulproceed under
the Establisment Clause. The Court simply recognized thapayer standing may be sufficient
in an Establishment Clause challenge to government action. Regardlesdf p&nbt use her
Rule 60(b) motion to raise legal arguments that were available to her at the tiithegof
Therefore the Court will notaddress plaintiff’siewclaims

F. Chabad Decision



Plaintiff points to this Court’s recent decision Agudas Chasidei Chabad of United
States v. Russian Federatjdwio. 051548,2010 WL 3033485 (D.D.Cluly 20,2010), as a “new
legal finding” thatsupportsthe Court’s jurisdiction in the instant actioBhabadinvolved a
default judgment under the Foreign Sovereign Immunities Act and simply hasgtaldo with
plaintiff's claims.Plaintiff thus gives the Courto basis for reconsideration under Rule 60(b).

G. Factual Arguments in Plaintiff's Reply

To the extent that plaintiff offers new factual arguments in her reply fiendant’'s
opposition, the Court will disregarthesearguments. Courts ordinarily decline tmnsider
arguments that are raised for the first time in a reply to an opposeenPublic Citizen Héa
Research Group v. Nat'l Institutes of Heal09 F. Supp. 2d 37, 434 (D.D.C. 2002) (“he
Court highly disfavors parties creating new argumexttshe reply stage that were not fully
briefed during the litigation.”)Wright v. United Stated.39 F.3d 551, 553 (7th Cir. 1998) (“The
reason for this rule of waiver is that a reply brief containing new igtedeprives the respondent
of an opportunityto brief those new issues.’Accordingly, new factual arguments in plaintiff's
reply provide no basis for reconsideration under Rule 60(b).

V. CONCLUSION

For the reasons set forth above, it is hereby
ORDERED that plaintiff's motion [34] for reconsideration of this Court’s Order [22]
dismissing her claims is DENIED.

SO ORDERED.

Signed by Royce C. Lamberth, Chief Judge, on December 9, 2010.



