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MEMORANDUM OPINION

Picture a law written by James Joyand editedby E.E. Cummings. Such is the
Medicare statute, which has been described as “among thecompletely impenetrable texts
within human experience.”’Rehab. Ass'n of Va. v. Kozlowski2 F.3d 1444, 1450 (4th Cir.
1994). Certainprovisions of thidabyrinthin€ statutory schemare at issue in this case, which
concerns a hospitaeeking reviewof a final decision of the Secretary of the Department of
Health and Human Servicesho deniedit certainpaymentst believes it is owed for providing
care to lowincome patientsBefore the Court iplaintiff's Motion for Summary Judgment, Pl.’s
Mot. Summ. J. [12], July 7, 2010, and defendant’s Chason for Summary Judgment. Def.’s
CrossMot. Summ. J. [14], Aug. 9, 2010. Having carefully considered the nmtitre
oppositions the eplies theadministrativerecord in this case, and the applicable law, the Court
will grant plaintiff's Motion and deny defendant’s Crddstion. A review of the background of

the case, the governing law, the parties’ arguments, and the Court’s reasaeisgjving those

! The Court clarifies, however, that by making this analogy, it is ietemot to Joyce’s early work, such as
Dublinersor A Portrait of the Artist as a Young Malout his later period, specificalginnegan’s Wake

2 See Ne. Hosp. Corp. v. Sebeli6§7 F.3d 1, 17 (D.C. Cir. 2011) (quoting Learned Handvlemoriam: Thomas
Walter Swan57 Yale L.J. 167, 169 (1947)).
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arguments follows.
l. BACKGROUND

A. Medicare and the “Disproportionate Share Hospital” Adjustment

Medicare is a federal program that provides health insafanthe elderly and disabled.
It reimbursegjualifying hospitals for services provided to eligible patiel@se generallZty. of
Los Angeles v. Shalgld92 F.3d 1005, 1008 (D.C. Cir. 1999Vhe Department of Health and
Human Service$'HHS”), currently led by Secretary Kathleen Sebelius, is the agency charged
with administering the Medicare prograand one of its operating componentiie Cengrs for
Medicare and Medicaid Services (“CMS*handles the hospital reimbursements

The Medicare statute have five parts. Padf Medicare provides insurance for hospital
and hospitatelated services. 42 U.S.C. § 1395eeNortheast Hospital657 F3d at 2. This
includes coverage for “inpatient hospital servieese., (generally speaking) overnight stays in
a hospital. 42 U.S.(8 1395d(a)(1). MedicarBart A’s coverage for inpatient hospital services
is limited to a certain number of days ofe&aafter which such covageis “exhausted?® See dl.
PartsB, C, and D of Medicare conceatherhealth cargorograms not relevant to this casgee
Northeast Hospital657 F.3d at-23. Part E of Medicare, among other provisions, establishes a
“prospective payment systeinthrough which hospitals are reimbursed for Part A inpatient
hospital services. 42 U.S.C. § 1395ww(d).

Medicarereimbursementsire subject to a variety of hospitapecific adjustmentsSee
id. One of these adjustmentsfos “disproportionate share hospitals” (“DSHs”), which “serve[]
a significantly disproportionate number of lemcome patients.”ld. 8 1395ww(d)(5)(F)()(1)
seealso Northeast Hospital657 F.3d at 3 The DSHadjustmenteflects Congress’gsiew that

low-income Medicare patients are often in poorer health than theofiine-mill Medicare

% The first 90 days of inpatient hospital care are covered, and a beneficiaryenagleht to use up to 60 “lifetime
reserve days” beyond the first 8@ys. 42 C.F.R. § 409.61(a).
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patient and consequentlynore costlyfor a hospitalto treat. SeeAdena Reg’'l Med. Ctr. v.
Leavitt 527 F.3d 176, 177-78 (D.C. Cir. 2008).

This is where things start to geicky. A hospital’sDSH adjustmentor a particular cost
reporting perioddepends on the hospital’s “disproportionate patient percen(édD@pP”). 42
U.S.C. 8 1395ww(d)(5)(F)(v). ThdPPis not theactual percentage of lovincome patients
served by th hospital during the relevant period. Itais indirect, or‘proxy measure for low
income.” H.R. Report No. 9241, at 16 (1985)eprinted in1986 U.S.C.C.A.N. at 594To add
a bit more complexity,he DPP igtself the sum otwo otherfractions: the'‘Medicare fraction”
and the “Medicaid fraction” 42 U.S.C. § 1395ww(d)(5)(F)(vi). The Medicare fraction is
defined as

the fraction (expressed as a percentage), the numerator of which is the number of

such hospital’'s patient days for such period whighe made up of patients who

(for such days) ere entitled to benefits undeanp A [of Medicare] . . . and were

entitled to supplementary security income benefits . . . , and the denominator of

which is the number of such hospital’s patient days for $isclal year which

were made up of patients who (for such daysdenentitled to benefits undean

A [of Medicare] . . ..

Id. 8 1395ww(d)(5)(F)(vi)(l). The Medicad fraction—which is central to this cases defined
as:

the fraction (expressed as a mamage), the numerator of which is the number of

the hospital’s patient days for such period which consists of patients who (for
such days) were eligible for medical assistance under a State [Medicaid] plan . . .

but who were not entitled to benefits under part A [of Medicare] . . . , and the
denominator of which is the total number of the hospital’s patient days for such
period.

Id. 8 1395ww(d)(5)(F)(vi)(Il) At the simplest level, each of these fractions is arrived at by
dividing a certain type of patient day by another type of patient day, to detehmipeoportion

of the first type to the second. If these two proportions are added up, the resulting

* The Medicare and Medicaid fractionse sometimes called the “Medicare progyidthe “Medicaid proxy.” To
make matters worse, the “Medicare fraction” or “proxy” is also often c#ledSSI fraction” or proxy,” since it
involves patients entitled to Social Security benefits.

3



“disproportionate patient percentage” may show thhospital, for that cost reporting period,
sened a disproportionately high number of lavcome patiats, was a “disproportionate share
hospital,” and so is entitled to a DSH adjustment to its Medicare reimbursement.

Furthermore, ashesetwo definitions show both the Medicare and Medicailactions
include the phrase, “entitled to benefits under part A [of Medicare].” Howéwerfractions
make use of thiphrasedifferently. While the Medicare fraction includes both its numerator
and denominatompatientdays made up of patients wheere “entitled to benefits under part A
[of Medicare]” in the Medcaid fraction, the phraséentitled to benefits under part fof
Medicare] appears onlyin its numerator, and such days agcluded not included. Said
another way, if a patient staying at a hitaps “entitled to benefits under part A [of Medicare],”
that day is counted in the numerator of the Medicare fraction (so long as the Eatdst i
“entitled” to Social Security benefits); but, that same day waolhe counted in the numerator
of the Medicaid fractionbecause only days attributable to patients who were “eligible” for
Medicaid and hotentitled to benefits under part A [of Medicare]” can be counted.

Determining a hospital’s ultimate DSH adjustment involves some auditing and some
math, and the Medicare statute entrusts these tasks, not to hospitals or even HHS, but to
middlemen called “fiscal intermediaries’usually insurance companiesvhich act as agents of
the SecretarySee42 C.F.R. 88 421.1, 421.3, 421.101P8. Once a hospitarovides its fiscal
intermediary with relevant informationhe intermediarydetermines the total amount of
reimbursement due anfiirnishes the provider with a “notice of program reimbursement”
(“NPR”) reflecting its determinationld. § 405.1803. An itermediary may reopen and revise a
reimbursement determination no later than three years following the original N@RS
405.1885. If a hospitalis dissatisfied with the intermediary’s calculatiofits reimbursement,

the hospitalcan appeal the deas to the Provider Reimbursement Board (“PRRB”), which is
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an administrative body appointed by the Secret&ge42 U.S.C. 88 139500(a), (h). The PRRB
can affirm, modify, or reverse the intermediary’s determination—ahthe PRRB’s decision is
appeald—the Secretary caaffirm, modify, or reverse thdecision of the PRRB.See id.88
139500(d)).

B. This Lawsuit

The plaintiff in this case-Catholic Health Initiatives lowa, Corp(“Catholic Health”}—
is a notfor-profit corporation that owns and operaddsrcy Medical Cente(“the Hospital”) in
Des Moines, lowa. Compl. [1] 117, Mar. 12, 2010he Hospital participates in the Medicare
program as a “provider of servicesand so receives reimbursements from the program on a
regular basis.ld. The cost eporting periodat issue in this case is the Hospital's fiscal year
ending June 30, 1997.

After the Hospital provided information related to its 1996 and 1997 cost reporting
periods to its fiscal intermediary, thetermediary calculated the Hospital's &tlicare
reimbursementand furnished NPRs for thogeriods® Id. However, in December 2002, the
intermediaryrevisited those calculations anskued revised NPRsId. Unhappy with this
revision,the Hospitalappealed the intermediaryiecisionto thePRRB. 1d.; see also idat 455.
The issue before the PRRB in this 2003 appeal was whether the intermedamectly
calculated the Hospital's DSH adjustmentdxgluding the Hospital's “Medicaidligible patient
days attributable to two patients wihad exhausted Medicare Part A benegfitdd. at 101.
However, in early September 2004, before the PRRB considered the appeal, thegaatied
an “Administrative Resolution” of the reimbursement disputd. at 455. Pursuant to this
settlement, thentermediary agreed to include some, but notadlthe “Part A exhausted days at

issue in the Medicaid fraction for the 1996 and 1997 cost reporting periadst' 102.

® TheseNPRs were furnished in September 2008. AR at 850.
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However, in June 2005the intermediar+based upon what it called “a recent
clarification received from CM$>—announced that it wouldnce again revisithe Hospital’s
DSH adjustment for the 1996 and 1997 cost reporting periodsThe intermediary then issued
another set of revised NPRs, which excluded the smnent dayshat ithad agreed to include
pursuant to the September 2004 settlemdsht. The Hospital again appealed the intermediary’s
decision to the PRRBId.

As was the case in the Hospital’'s 2003 appeal, the issue before the PRRB inghis late
appeal was whether thetermediary erred by excluding from the numerator of the Medicaid
fraction patient days attributable to patients who were eligible for Medicaidvhat had
exhausted their Medicare Partidpatient hospital services benefitkl. at 31. In March 2009,
the PRRB reversed the intermediary’s decision, holding that the disputed days sheubaérav
included. Id. Its decision was based upon the statutory text as well as its reading of previous
statements and administrative decision€WBIS andthe Secretaryld. at 31-34.

Regarding the Medicare statute, the PRRB concluded that the statutel definéed to
benefits under part A [of Medicare}that is, the phrase in the numerator of the Medicaid
percentagesee42 U.S.C. 8§ 1395ww(d)(5)(F)(vi)(I)-as “the right to have payment made on the
patient’s behalf for covered services.” AR at 31 (citing 42 U.S.C. 88 1395(a), 426(c)(d9e Si
the disputed days were attributable to patients who had exhaustede¢deiare Part Anpatient
hospital services bengfthose patientsthe PRRB reasoneddid not have the right to have
payment made by Medicare for those days, and so were “not entitled to benefitparhdejof
Medicare]” as specified in the Medicaid percentatge. Therefore the statute’s plain larage

required the inclusion of those days, because they were attributable to patentwene

® This “clarificatior’ from CMSis its August 2004 final rule, related to Medicare’s prospective payrsgstsms,
in which it stated that it would not allow the inclusion, in the Medicaid fractid “dualeligible beneficiaries who
have exhausted their Part A hospital coverage . . .."” 69 Fed. Reg. 48,998, @#9g. 11, 2004).
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“eligible [for Medicaid]” and “not entitled to benefits under part A [of Medajdr See42
U.S.C. 8§ 1395ww(d)(5)(F)(vi)(II).

The PRRB supported this pldianguage argument by referencing prior statements of
CMS and the Secretaryt notedthat CMS, in a preamble to a 1990 Federal Register notice, had
stated that “[e]ntitlement to payment under Part A ceases after the benéhasmgxhausted his
or her Medicare Part A inpatient hospital services benefit. AR at 31 (quotingb5RiEQ.
35,990, 35,996 (Sept. 4, 1990)). Thext, however,did not specifically interpret the phrase
“entitled to benefitsinder part A [of Medicare]” in the definition of the Medicaid percentage, but
that same phrase as it appears in a subsequent provision of the DSH statute, nan®Iig.42 U
1395ww(d)(5)(G)(iv)(IV). The PRRB also noted that CMS’s current policy, at least as of
August 2004, was to count only “covered patient dayhe Medicare fraction,” a position that
obviously reflects CMS'’s interpretation of the phrase “entitled to benefits yratérA [of
Medicare]” in the Mediare fractionto mean®covered or “paid fo by Medicare. AR at 33
(quoting 69 Fed. Re@l8,916 49,098 (Aug. 11, 2004)). Finally, the PRRB considered a 1996
administrative decision of the Secretary that specifically concerned the issueetbler days
attributable to patients who were eligible for Medicaid but who had exhausted traizakée
PartA inpatient hospital services benefésould be included in the numerator of the Maitic
percentage-that is, the precisguestion before the PRR@&nd this Court). Id. at 32 (citing
Presbyterian Med. Ctr. of Philadelphia v. Aetna Life Ins., @MS Adm'’r Dec.,reprinted in
Medicare & Medicaid Guide (CCH) { 45,032 (Nov. 29, 1996)). According to the PRRB, the
Secretary, irPresbyterian affirmed the PRRB’s decision that such days are properly included in
the Medicaid fraction. AR at 32These, and otmgarguments persuaded the PRRB that the
Hospital's DSH adjustment for the 1996 and 1997 cost reporting periods had been incorrectly

calculated by the fiscal intermediary.



The Secretary, however, was not persuadéad.an opinion dated January 14, 201 t
CMS Administratorreversed the PRRB’s decisiofd. at 10. The Administrator’s decision was
based upon what dubbeda “long-standing policy” of “excluding [] exhausted days from the
Medicaid fraction . . . .”ld. at 6, 8. The Administrator alsosadigreed with the PRRB’s plain
language argument, finding that the term “entitled” in the Medicare statutestides of the
Medicare and Medicaid fractions “is not in reference to the right of payment afeditbéut
rather the legal status of the midual as a Medicare beneficiary under the .lawd. at 9.
Therefore, according to the Administrator, “while a Medicare beneficiagefit period may
exhaust or expire, the entitlement for Medicare does not exgate.As a resultthe patient day/
of patients who were eligible for Medicaid but whose Medicare Part A inpatientdicspvices
benefit had expired should not be included in the Medicaid fraction because sucls pairen
“entitled to benefits under part A.ld. The Administratordid not address, however, its 1996
decision inPresbyteriansee suprat 7, which contradicted this conclusion, except to giata
footnote)that “[tjo the extent [that] any prior Administrator decisions have othervakg they
were not consistentitth CMS’s policy.” Id. at 9 n.15.

In March 2010Catholic Health filedhis lawsuit, alleging that the Secretary’s decis®n
contrary to law, arbitrary, and capricious, and not based upon substantial eVidenogpl. [1]
153 (citing 42 U.S.C. § 139500(f) and 5 U.S.C. §)70€atholic Health alsalleges thathe
Secretary’s decision to exclude the disputed days from the numerator of the Wé&aiczonis
contrary to the plain meaning of the DSH provisions of the Medicare stahgenconsisten
with theapplicableregulations and the Secretary’s policy during the relevant pelibd53-56.
Catholic Health asks the Court to declare the Secretary’s decision invaldiretd her to

recalculate the Hospital's DSH payment tbe 1997 cost reporting peri@hd pay interest on

" This case was reassigned by consent from the HonorablertRobWilkins to this Court in October 2011.
Reassignment [21] Oct. 7, 2011.
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that sumandto pay Catholic Health’s legal fees and codts.59°% The Secretary filed a copy
of the administrative record with the Court in June 2010. Def.’s Notice [9] 1, Jun. 11, 010.
July 20D, Catholic Helh filed a motion for summary judgment, Pl.’s Mot. Summ. J. [12] July
1, 2010, and the Secretary filed a crosstion for summary judgment the next month. Def.’s
CrossMot. Summ. J. [14] Aug. 9, 2010.
Il. STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings and evidence show that “there is
no genuinedisputeas to any material fact arjthaf the movantis entitled to judgment as a
matter of law.” Fed. R. Civ. P. 5§( However, in cases involving review of agency action
under the Administitive Procedure Act (“APA”), Rule 5@8oesn’t apply due to the limited role
of a court in reviewing the administrative recor&elect Specialty Hosp. Akron, LLC v.
SebeliusNo. 10cv-926,2011 WL 5042021, *7 (D.D.C. Oct. 25, 2011). Under the APA, the
agency’s role is to resolve factual issues and arrive at a decision thappserted by the
administrative recorcandthe court’s rolas to “determine whether or not as a matter of law the
evidence in the administrative record permitted the agency tee rtfak decision it did.”
Occidental Eng’g Co. v. IN¥53 F.2d 766, 7690 (9th Cir. 1985). Summary judgment thus
serves as a mechanism for deciding, as a matter of law, whether an agenoy’ssaipported
by the administrative record and is otherwesasistent with the APA standard of revieBee
Richards v. INS554 F.2d 1173, 1177 & n.28 (D.C. Cir. 1977).

Under the APA, a court must “hold unlawful and set aside agency action, findings, and
conclusions” that are *“arbitrary, capricious, an abuse of discretion, or atkemdt in

accordance with law,” 5 U.S.C. 8 706(2)(A), in excess of statutory authidrig,706(2)(C), or

& While the patient days at issue in this capgear tdnvolve both the Hospital's 1996 and 1997 cost reporting
periods, Catholic Health has only sought recalculation of 88l Payment for the 1997 perio&eeCompl. [1] 159,
Mar. 12, 2010see alsdPl.’'s Mot. Summ. J. [12] 4, July 1, 2010.
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“without observance of procedures required by ’lavid. 8 706(2)(D);see also42 U.S.C. §
139500(f)(1). However, the scopéreview is narrow. See Motor Vehicle Mfrs. Ass’n of U.S.,
Inc. v. State Farm Mut. Auto. Ins. Cal63 U.S. 29, 43 (1983). The agency’s decision is
presumed to be validSee Citizens to Preserve Overton Park, Inc. v. VValpé U.S. 402, 415
(1971). Also, acourt must not “substitute its judgment for that of the agén&yate Farm463
U.S. at 43. A court must be satisfied, however, that the gdeax examined the relevant data
and articulated a satisfactory explanation for its action, “including a rattonaection between
the facts found and the choice madélpharma, Inc. v. Leavit460 F.3d 1, 6 (D.C. Cir. 2006)
(citations and quotation marks omitted).

In reviewing an agency’s interpretation of a statute, courts use thstéwaoanalysis
outlined in Chevron, U.S.A., Inc. v. Natural Res. Def. Council,, 467 U.S. 837 (1984). Step
one involves determining whether Congress has spdkeatly to the “precise question at
issue,” for if it has, then “the court, as well as the agency, museffeet to the unambiguously
expressed intent of Congresdd. at 84243. If it has, then that is the end of the matfdat’|
Treasury Employees Union v. Fed. Labor Relations AG®R2 F.3d 498, 500 (D.C. Cir. 2004).
However, if the statute is sileror ambiguous on the questio€hevron“step two”), “the
guestion for the court is whether the agency’s answer is based on a perm@sstiection of
the statute.”Chevron 467 U.S. at 843. The agency’s interpretation only needs to be reasonable
to warrant deferencePauley v. BethEnergy Mines, Inb01 U.S. 680, 702 (1991).

1. THE PARTIES’ MOTIONS FOR SUMMARY JUDGMENT

Catholic Health, eager to at long last receive the DSH payments it believesbidras
owed for over fifteen years, moves for summagment on two independent groundsrst, it
argues that the Secretary’s current interpretation of the words édntiitlbenefits under part A

[of Medicare]” in the DSH statute flunks the familiar tstep test for judicial review of agency

10



interpretéions of statutesset out inChevron Pl.’s Mot. Summ. J. [12]-2. Second, it argues
that even if the Secretary’s current reading of BI®H statute is entitled to deference under
Chevron the application of that interpretation to the 1997 period ateiss impermissibly
retroactive, and that the Secretary is therefore bound to her conteegaanterpretation of
the relevant statutory termsn response, and in support of her own motiba,3$ecretarargues
that the Medicare statute unambiguously forecloses Catholic Health’s @tédiqon, and that, in
any case, her interpretation of the relevant languageasonable and entitled @hevron
deference. Def.’s Croddot. Summ. J. [14] 1819, 33-36. While the Secretary does not
squarely addres€aholic Health’s retroactivity argument, she suggests that it has failed to
adequately support its claim that the Secretagomtemporaneous understanding of the
Medicaid fractiomallowed the inclusion ahe patient days at issue in this caSee idat 39.

The Court has considered the entire record in this case, the applicable law, and the
parties’ arguments, and concludes that regardless of whether the Secreiamgst
interpretation of the DSH statute is entitled to deference uBGtewron that irterpretation
cannotbe applied retroactively to Catholic Healtlt897 DSH adjustment Accordingly, the
Court will grant Catholic Health’'s Motion for Summary Judgment and deny theet8ecs
CrossMotion on this ground, without reaching the question bether the Secretary’s current
interpretation satisfies tiéhevrontest.

A. Legal Standard

Agencies may not promulgate retroactive rules without express congressional
authorization. Northeast Hospital 657 F.3dat 13. To determine whether a rule is
“impermissibly” retroactive, courts “first look to see whether [the rule] effecsubstantive
change from the agency’s prior regulation or practidd.”at 14 (quotingNat’| Mining Ass’n v.

Dep’t of Labor 292 F.3d 849, 860 (D.C. Cir. 2002))If the rule departs from established
11



practice, we then examine its impact, if any, on the legal consequences of pristcoidl A

rule that alters thegastlegal consequences of past actions” is retroactive, while a rule that only
alters thefuture effect of pasactions is not.ld. (quotingMobile Relay Assocs. v. F.C,@57

F.3d 1, 11 (D.C. Cir. 2006)). Said another way, if a new rule is “substantively inconsisitdnt”
prior agency practice and “attaches new legal consequences to events completedtbefo
enactment,” the new rule is retroactiviel. (quotingArkema Inc. v. E.P.A618 F.3d 1, 7 (D.C.

Cir. 2010)).

B. Analysis

The Secretary’'2010 administrative decision, in which siyepliedthe agency’'surrent
policy of not including in the numerator of ¢hMedicaid fraction patient days attributable to
patients who were eligible for Medi but who had exhausted their Medicare Part A inpatient
hospital services benefits, operates retroactively as applied to the 1997 pooshgeperiod
becausédHHS's currentpolicy is substantively inconsistent witts pastpolicy andpractice and
because iattaches new legal consequences to events thatitexhgspl997. Since the Secretary
is not authorized to apply rules retroactiveiythe context of DSH calculans, see Northeast
Hospital 657 F.3d at 1her decision is impermissibly retroactive and invalid.

The Secretary practically concedes that the agency hatoflipedover the yearsn the
guestion of whether dualigible exhausted patient days should be counted in the numerator of
the Medicaid fraction, by failing to present any agency statements, trtegsjaadministrative
decisions—er anything else-suggesting thatiHS’s views in 1997 and before were consistent
with those expressed in later materiggeeDef.’s CrossMot. Summ. J. [14] 37-42. At best, the
Secretary discredita portionof Catholic Health’s support for its contention that the agency’s
policy and practice during the relevant period wasinclude the disputed days. However,

certain items in the recomemonstrate conclusively that the Secretary was for includlirad
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eligible exhausted benefit days in the Medicaid fraction before she was against it
1. The 1986 wulemaking

The Courts first task is to determine whether the Secresa®pM final rule, 69 Fed.
Reg. 48,916, 49,099 (Aug. 11, 2004), effected a substantive change from HHS’s prior policies
and practices with respect to the DSH calculatioBee Nat'l Mining 292 F.3d at 860.
Therefore, the Court wilbegin at the beginninghy discussing certain statements of the
Secretary in interim and final rules implementing the DSH statute in 1986.

In the 1986interim final rule, the Secretary interpreted the phrase “entitled to benefits
under part A [of Medicare]” in the Medice fraction as includingonly “coveredMedicare Part
A inpatient days . . . .” 51 Fed. Req. 16,772, 16,777 (May 6, 1(@8@hasis added)At the
time, theSecretary offered the same interpretatbithe phrase “eligible [for Medicaid]” in the
Medicaid fraction,stating that “[a]ny day of a Medicaid patient’s hospital stay that is not fgayab
by the Medicaid program will not be counted” in the Medicaid fractidd. This interpretation
of “eligible” as “covered” or “paid for” stemmed from the Secretary’s readof the
parenthetical phrase “for such days” in the definition of the Medicaid fractiochvgluiggested
to the Secretary that Congress intended that only “Medamaidreddays” be included51 Fed.
Reg. 31,454, 31,460 (Sept. 3, 198@mphasis added) The Secretary noted that this
interpretation “is consistent with our interpretation of the Medicare portion . . .{wlses
similar language) to refer only to Medicare covedagls.” Id.

Therefore, what'’s clear is that, in 1986, the Secretary interpreted the phraded‘eati
benefits under part A [of Medicare]” in the Medre fraction as referring only to daysdvered
or “paid for by Medicare. Left up in the aihowever,s the question of whether, in 1986¢

Secretary interpreted the samerds—t.e., “entitled to benefits under part A [of Medicare}in

° The Secretary subsequently reversed this positisasponse to a series of contrary court decisiGee63 Fed.
Reg. 40,954, 40,988 uly 31, 1998).
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the Mediaid fraction in the same way. The Court notes that the parenthetical that drew the
Secretary’s attention in the Medicare and Medicaid fractidfer such days—modifies
“entitled tobenefits under part A [of Medicare]” in the Medie fraction, but not the Medaid
fraction. Compare 42 U.S.C. § 1395ww(d)(5)(F)(vi)(Dwith 8§ 1395ww(d)(5)(F)(vi)(II).
Therefore, it would not have been strange if the Secretarpdida different opinion about the
meaning of “entitled to beneditinder part A [of Medicare]” in the Medicaid fraction. However,
subsequent statements of the Secretary show that she did interpret the saage lémgsame
way in both fractions.
2. The 1995 mlemaking

While nether party—including oddly enoughCatholic Healthi®—brought thisto the
Court’s attention, it is clear thahd Secetary, in a 1995 rulemaking related to the Medicare
program’s prospective payment systems, interpreted the Medicaid fractioltide inits
numerator patient days attributable to patiemtsose hospital days were not “covered” by
Medicare:

A hospital’s disproportionate share adjustment is determined by calculating t

patient percentages (Medicare Part A/Supplemental Security Income (SSI)

covered days to total Medicare covered days, Miedlicaid but not Part A

covered days to total inpatient hospital dgysadding them together, and

comparing that total percentage to the hospital’s qualifying criteria.
60 Fed. Reg. 45,778, 45,811 (Sept. 1, 196B)phasis added)The proposed rule contained the
same language.See60 Fed. Reg. 29,202, 29,244 (Jun. 2, 1995). This languagels@s
repeatedverbatim,in later notices publisheby CMSin the Federal RegisteiSee61 Fed. Reg.
27,444, 27,273 (May 31, 1996) (proposed rule); 61 Fed. Reg. 46,166, 46,206 (Aug. 30, 1996)

(final rule). Therefore, while the 1986 rulemaking did not expressly tie “engti€ to

Medicare Part A to paymefar purposes of the Medicaid fraction, subsequent statements of the

10 catholic Health does reference a different page of this regulation,ke andifferent point, in its Opposition to
the Secretary’s Crogdotion for Summary Judgment. Pl.’s Opp’n [16] 44 n.12, Sept. 9, 2010.
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Secretary show that she did take this step, interpreting the phrase “entibkedefits under part
A [of Medicare]” in both the Medicarand Medicaid fractions to require that Medicare have
paid for, or covered, the relevant patient days.

3. A 1996CMS Administrator decision: Presbyterian Medical Center v.
Aetna Life Insurance

This interpretation of the DSH statute to include in the numerator of the Medicaid
fraction patient days that were not “covered” or “paid for” by Medidareeinforced bya
November 1996 decision of the CMS AdministratSeePresbyterian Med. Ctr. of Philadelphia
v. Aetna Life Ins. Cp.CMS Adm’r Dec.,reprinted in Medicare & Medicaid Guid¢CCH)
45,032 (Nov. 29, 1996)); AR at 341. There were essentially two questidare bibe
Administrator inPresbyterian First,the Administrator considerashether the PRRB had erred
in requiring the inclusion, in the Medicaid fraction, of days for which a patient'@igible” for
Medicaid—in the sense of meeting the program’s income and status requirenbents/hich
were not actually covered or paid for by Medicaid. AR at 341. Second, the Administrator
considered the PRRB’s finding that two categories of -dayamely, “days of care for the
Provider's Medicaid patients [that] weapproved for payment by HealthPAS&I. at 344,and
days*“billed to Medicaid because the patients had exhausted their Medicare bertdiisuld
be included in the DSH calculation, subject to auditl’at 342. As to the first questipwhich
takes upalmost the ente opinion of the Administratothe Administrator reversed the PRRB,
finding that the relevant regulations and the Medicare statute rdchieeinclusion, in the
Medicaid fraction, of days that weaetually“paid by Medicaid.” Id. at 343

The Administrator, at the very end of the opinion, turned to the second question:

Finally, the Administrator notes that the [PRRB] found that subsequent to the

Intermediary’s audit a number of days of care for the Provider's Medicaahisat

were approed for payment by HealthPAS8nd that a number of days of care
were billed to Medicaid because the patients had exhausted their Medicare
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benefits. . . . The [PRRB] held that both types of days should be included in the

DSH calculation subject to audit.The Administrator findshat the Intermediary

should review the data concerning these days of care, and to the extent that these

days were paid for by Medicaidhey may be properly included in the DSH

calculation consistent with 42 C.F.R. [§] 412.106.
Id. at 344 (emphasis added) Therefore, onthe exact question before this Courhamely,
whether patient days attributable to patients who were eligible for Medicaid but who had
exhausted their Medicare benefighould be included in the Medicaid fractiethe
Administrator affirmed the PRRB’s decision, finding that such days “mayrdeerly included
in the DSH calculation . . . .Id. While the Administrator provided no reasons for allowing the
inclusion of these exhausted benefit days, the decisioconsistent with the Secretary’s
statements, discussed above, interpreting “entitled to part A [of Medicarelie Medicaid
fraction agpatient day$paid for” or “covered by Medicare See, e.g.60 Fed. Reg. at 45,811.

4. Subsequentadministrative decisians

The summary abovshows that at least as of November 1996at is, the date of the
Presbyteriandecisior—HHS had a policy or practice of allowing the inclusion, in the Medicaid
fraction, of patient days attributable to patients who were eligible fatiddel but who had
exhausted their Medicare Part A inpatient hospital services benéEfiis.policy or practice was
consistent with the Secretary’s understanding of the phrase “entitled to bemeldr part A [of
Medicare]” in both the Medicare and Medicaid fractioffowever, at some point following the
Presbyteriancase, HHS’s position changed.

The first case before the Administrator pBsesbyterianthat considered whether dual
eligible exhausted benefit days should be included in the Medieaitioin isJersey Shore Med.
Ctr. v. Blue Cross & Blue Shield Ass’RRRB Dec. No. 994, reprinted in Medicare &

Medicaid Guide (CCH) 80,083 (Aug. 26, 1998); AR at.34w Jersey Shoredecided in

August 1998, thé&dministratorvacated the PRRBdetermnation that two cegories of days-
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including dualeligible exhausted benefit dayshould be included in the numerator of the
Medicaid fraction. AR at 357. However, the Administrator's basis for vacatingléagion
related only to the PRRB’s decisiasto the first category of daysi.e., days for which a patient
“was eligible for benefits under the State’s ‘Charity Care’ plall”’at 356, 357.The PRRBS
decision with respect to dueligible exhausted benefit days was also vacabed the only
reason given by the Administrator for doing so wascedural:to “avoid bifurcation of the
case.” Id. at 357. There is no information in the record indicating what occurred in ggs ca
following the Administrator's decisionTherefore, thelersey Shoréecision is not inconsistent
with Catholic Health’s positicr-namely, that HHS had a policy or practice during the relevant
period ofallowing dual€ligible exhausted benefit days be includedn the numerator of the
Medicaid proxy—but undercutsthe Secreary’'s claim that HHS has ‘dong-standing”policy of
excluding such daysSeeid. at 6. One would expect that the AdministratorJarsey Shoref
such a policyhad beenn effect, would have made that clear and would have reversed the PRRB
on that bais.

It appears thatfor nearly two yeargollowing the Administrator’s decision inJersey
Shore the PR still held the view that duadligible exhaustedenefit days were properly
included in the numerator of the Medid fraction. InEdgewater Med. Ctr. v. Blue Cross Blue
Shield Ass’ndecided in April 2000, the PRR&id in dicta,that it “continues to maintain that
the DSH numerator should include days of dually eligible patients whose Mediadré P
benefits were exhausted and who were eligible for reimbursement under the Bladécaid
plan.” Edgewater Med. Ctr. v. Blue Cross Blue Shield A3RRB Dec. No. 99616 (Apr. 7,
2000),available at2000 WL 394354at *4. The PRRB cited for this proposition its decision in
Jersey Shorenoting thait had been vacated by the Administratosasimarizedabove. Id.

However, on appeal, the Administratook issue withthe PRRB’s statement that dual
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eligible exhausted benefit days should be included in the numerator of the Medicaah fract
Edgewate Med. Ctr. v. Blue Cross Blue Shield Asseprinted inMedicare & Medicaid Guide
(CCH) 1 80,525 (Jun. 19, 2000); AR at 363. The Administrator stateth#laSH statute’s text
“forecloses the inclusion of the days at issue in this case in the numefatte Medicaid
[fraction].” Id. In support of this position, the Administrator hébat “the elevant language of
the Medicaidfraction] indicates that it is the status of the patients, as opposed to the payment
the day, which determines whether a patient day is included in the numerator of ticaitfledi
[fraction].” 1d. Accordingly, theAdministratorconcluded that “days of dually eligible patients
are not included in the DSH calculation regardless of whether these days incladés paho
haveexhausted their Medicare Part A benefiAR at 364. However, &no point in its decision

did the Administrator grapple with its prior decision Hresbyterian which allowed the
inclusion of such days in the Medicaid fraction, or with HHS’s prior statements)sdid
above, indicating that a different interpretation of the phiasttled to benefsd under part A” in

the Medicaid fraction held sway before the Administrator's June 2000 decisBdgewater

As far as this Court can determir@nd the Secretary has not persuaded the Court otherwise
the Administrator'sEdgewaterdecision represents the first instance in which HHS interpreted
the Medicaid fraction texcludeduateligible exhaustetienefitdays.

Following the Administrator’s decision ié Edgewater HHS appears to have firmly
settled oma new policy of excluding dualigible exhausted patient days from the numerator of
the Medicaid fractionbased upon a new interpretation of the phrase “entitled to benefits under
part A [of Medicare]” in the Medicaid fractionThis culminated in a 2004 rulemaking in which
the Secretary stated definitivalyat it would ot permit the inclusion of dudaligible exhausted
benefitdays in the Medicaid fractionSee69 Fed. Reg. 49,916, 49,099 (Aug. 11, 2004). It was

this guidance from the Secretary that led the Hospital's intermediary, in June @0&stt its
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calculation of the Hospital's DSH adjustment for the 1996 and 1997 cost reporting perieds. A
at 852-53.

Therefore, the Court finds that tisecretary’'sEdgewaterdecision, as well as her 2004
final rule, 69 Fed. Reg. 48,916, 49,099 (Aug. 11, 20e#fected a substantive change from
HHS'’s policies and practices with respect to the DSH calculation duringetied at issue in
this case.SeeNat’l Mining, 292 F.3d at 860. The Court furtiferds that this change attaches
new legal consequences to the Hospital's treatment ofrioeme patients during the diged
period. See Northeast Hospitab57 F.3d at 14. Since DSHs are entitled to receive an
“additional payment” from HHS under the Medicare statute, 42 U.S.C. 8§ 1395ww(d)i}5)(F)(
and since whether a hospital qualifies for this payment and the amount of this pdgpamds
on how the DPP is calculated, any rule that changes how these fractiaadcatatedchanges
the legal conseaces of treating lovincome patients.See Northeast Hospitah57 F.3d at 17.
Therefore, since the Secretary is not authorized to promulgate retroackse foul DSH
calculations, and because the Secretary’s current interpretation represergtaatisebchange
from her prior policy and practice of including dwigible exhausted benefit days in the
Medicaid fraction, the Secretary’s current interpretation may not beacstrely applied to the
1997 cost reporting period.

V. CONCLUSION

Therefore, for the reasons stated above, the Courgratit plaintiff's Motian [12] for
Summary Judgment, willeny defendant’€CrossMotion [14] for Summary Judgmenwill
vacate the Secretary’s final decision, and welinand this matter to the Secretary for further
proceedings consistent with this Memorandum Opinion.

A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, Chief Judge, on January 30, 2012.
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