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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

DETROIT INTERNATIONAL )
BRIDGE COMPANY, etal., )
)

Plaintiffs, )

)

V. ) Civil Action No. 10-47RMC)

)

GOVERNMENT OF CANADA, etal., )
)

Defendants. )

)

OPINION

The Ambassador Bridge spans the Detroit River between Detroit, Michigan and
Windsor, Ontario and carries more than goeiter of the total commercial traffic between the
United States and Canada. The Bridge is privately owned by the DeteoitatidnalBridge
Company (DIBC) and its wholly-owned subsidiary, the Canadian Transit Con({@ais).
However, the Ambassador Bridge is more than eighty years old. Its owner®wanstruct an
adjacent twin spin (New Span) to serve customers while major work is performuel on t
Ambassador Bridge. To their dismay, however, a cross-border partnershieafigent
entities has proposed the construction of a new publicly-owned bridge, the Nevatioteal
Transit Crossing/Detroit River International Crossing (QMDRIC), which would compete with
the Ambassador Bridge and destroy the financial basis for the New Span.

Plaintiffs sue Federal Defendants for allegedly violating Plaintiffsiuskee
franchise right to own and operate a bridge between Detroit ands@iadd violating Plaintiffs’

franchise right to build the New Span by promoting the publicly-owned NITC/DRIC a
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preventing progress on the New Span for over a decade. Thea®eadydismissed Count 4 of
the Third Amended Complaint, which alleged that the United States Coast Guardiiotate
Administrative Procedure Act, 5 U.S.C. 88 701-06, by intentionally delaying and failiague
a navigational permit for the New Span. Federal Defendants move to disnmssgieing
eight counts. For the reasons below, the Court will grant in part and deny in part Federal
Defendants’ Motion to Dismiss.

|. FACTS!?

A. The Ambassador Bridge

In 1909, the United States and the United Kingdom of Great Britain and Ireland,
which at that time was responsible for Caaiadoreign affairs, signed and ratified a treaty
addressingamong other things, the construction of bridges and other impediments to navigation
across the waters separating the United States and Cé&®eel2oundary Water3reaty, U.S.-

Gr. Brit. (forCan.) Jan 11, 1909, 36 Stat. 2448 (Boundary Waters Treaty). The Boundary
Waters Treaty governs the construction of new bridges over the boundary betteeen the
United States and Canadd® 8m. Compl. [Dkt. 105] § 56. The Treaty authorizes the
corstruction of new bridges pursuant to “special agreements” and specifiésothairrent or
reciprocal” legislation by the United States Congress and the Canadiamiatligould
constitute such a “special agreement’ (citing Boundary Waters TreatyrA Xl11l). Except
when authorized by such a “special agreement,” any new uses, obstructions;Siorusvef
boundary waters require approval by an International Joint Commidsioftiting Boundary

Waters Treaty Art. 1l1).

! The facts are taken from Plaintiffs’ Third Amended Complaint, which are tsetap trudor
purpose®f the motion to dismissSee, e.gBell Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007).



The American Transit Company (ATC), predecessor to DIBC, was established in
1920 to build a suspension bridge between Detroit and Ontario, Cariadan. £ompl. § 23.
For clarity’s sake (and because the difference is irrelevant), this Opiféra re ATC and
DIBC as DIBC, irrspective of time period. In 1921, the U.S. Congress and the Canadian
Parliament separately passed legislation granting DIBC and CTC, respgcights to
construct, operate, and collect tolls on an international bridge between Detroit andiWidds
1 57. The U.S. statute was passed on March 4, 1921 and reads as follows:

CHAP. 167—An Act [tjo authorize the construction and
maintenance of a bridge across Detroit River within or near the city
limits of Detroit, Michigan.

Be it enacted by the Senaiad House of Representatives of the
United States of America in Congress assemflbdt the consent

of Congress is hereby granted to American Transit Company, its
successors and assigns, to construct, maintain, and operate a bridge
and approaches theretoross Detroit River at a point suitable to the
interests of navigation, within or near the city limits of Detroit,
Wayne County, Michigan, in accordance with the provisions of the
Act entitled “An Act to regulate the construction of bridges over
navigabé waters,” approved March 23, 19G8ovided That before

the construction of the said bridge shall be begun all proper and
requisite authority therefor shall be obtained from the Government
of the Dominion of Canada.

SEC. 2. That this Act shall be null and void if actual construction of
the bridge herein authorized be not commenced within three years
and completed within seven years from the date of approval hereof.

SEC. 3. That the right to alter, amend, or repeal this Act is hereby
expressly reserved

Approved, March 4, 1921.



Act of March 4, 1921, 66th Cong., ch. 167, § 1, 41 Stat. 1439 (1921) (DIBC /Sxtpn
thereafter, o May 3, 1921, the Canadian Parliament enacted a similar statute, which provided in
relevant part that CTC could:

construct, maintain and operate a railway and general traffic bridge

across the Detroit river from some convenient point, at or near

Windsor in the province of Ontario, to the opposite side of the river

in the state of Michigan, and may lay, maintain and use tracks on

the said bridge for the passage of steam, electric or other locomotive

engines, railway trains, and rolling stock, with all necessary

approaches, terminal facilities, machinery and appurtenances

required for the said bridge.
Act of May 3, 1921, 11-12 GeW¥. ch. 57 (Can.) (CTC Act}. The “effectiveness of the [DIBC]
Act was expressly conditioned on the passage of reciprocal legislatiombgaand the
effectiveness of the [CTC] Act was expressly conditioned on the passagepadcatlegislation
by the U.S. Congress.” "8Am. Compl. § 58.

In 1927, ATC transferred all of its rights and assets to DIBC, which, in turn,
merged into the present-day DIBC in 1978. § 23. CTC is and has been a wholly-owned
subsidiary of DIBC since 1927d. § 25. By letter in 1927he United States Department of

State(USDSor Stateyadvised DIBC that because the DIBC Act and CTC Act constituted a

2 In subsequent statutes, Congress extended the time in which DIBC could construicigibe Br
SeeAct of April 17, 1924, 68th Cong., ch. 125, 43 Stat. 103 [Dkt. 133-18]; Act of Mar. 3, 1925,
69th Cong., 43 Stat. 1128 [Dkt. 133-19]; Act of May 13, 1926, 69th Cong., ch. 292, 44 Stat. 535
[Dkt. 133-20]. The 1926 Act also granted DIBC “[t]he right to sell, assign, ggresfd

mortgage all the rights, powers, and privileges conferred by this Act.” 44 Stat. B8 olirt

will refer to all three of these acts and the original 1921 Act collectivelyeaBIBIC Act.

3 The Canadian Parliament subsequently amended the CTC Act in ways not germane to thi

lawsuit. SeeAct of Mar. 31, 1927, 17 Geo. V. ch. 81 (Can.). The Court will refer to this
amendment and the original 1921 CTC Act collectively as the CTC Act.
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“special agreement” under the Boundary Waters Treaty, the constructionfohtiessador
Bridge would not require the approval of the International Joint Commiskioff.60%

DIBC “raised money by selling bonds, acquired the necessary land, and
constructed the Ambassador Bridge and its accompanying faciliteksY'68. The Bridge first
opened for traffic on November 11, 1924. { 71. Since then, DIBC has invested “hundreds of
millions of dollars into building, maintaining, operating, and upgrading the Ambad3adge.”
Id. § 74. The principal value of Plaintiffs’ right to own and operate the AmbassadgeBri
stems from the right to collect tolls from vehicldd. { 75. The U.S. Congress designated the
Ambassador Bridge as part of the national highway system in 189%.132. Since 1998,
Congress duthorized and appropriated more than $230 million for the U.S. part of the
Ambassador Bridge Gateway Project, which was a highway expansion to cihrenect
Ambassador Bridge directly to the Interstate Highway and State Hyg8wstems in Michigan.”
Id. 132.

B. 1972 International Bridge Act

Interstate and international bridge construction in this country has been a direct
concern of the U.S. Congress since the mifl-déntury. SeeDetroit Int’l Bridge Co. v. Gov of
Canada 53 F. Supp. 3d 1, 6 (D.D.C. 2034¥igment enterecb3 F. Supp. 3d 28 (D.D.C. 2015).
Congress forewent its role in approving interstate bridges in 1946 but retainightits
approve international bridges (between the United States and Canada or MeXi@ognaxted
the Interndonal Bridge Act of 1972, 33 U.S.C. 88 535-535i (IBAJl. at 7. The IBA for the

first time granted congressional consent for the construction, maintenance, it

4 Federal Defendants now maintain that the DIBC and CTC Acts do not constitutéah spec
agreementSeeReply at 31.



international bridges without specific cargsional legislation. TH8A requires that the
foreign country consent, the proposed bridge comply with the 1906 Bridge Act, Act o23/ar
1906, ch. 1130, 34 Stat. 84, and the proposed bridge obtain a set of Executive Branch approvals.
33 U.S.C. 8§ 535. Specifically, the IBA allows:
a State . . . to enter into agreements (1) with the Government of
Canada, a Canadian Province, or a subdivision or instrumentality of
either, in the case of a bridge connecting the United States and
Canada . . . fathe construction, operation, anintenace of such
bridge in accordance with the applicable provisions of this

subchapter. The effectiveness of such agreement shall be
conditioned on its approval by the Secretary of State.

33 U.S.C. 8§ 535a. Notably, the IBA requires presidential approvahfarternational bridge

and provides that “[ijn the course of determining whether to grant such approvaksiteRt
shall secure the advice and recommendation of . . . the heads of such departmentscaex age
of the Federal Government as he deemsa@pate to determine the necessity of such bridge.”
Id. 8 535b. The legislative history of the statute makes clear that it is “not [tohis&ued to
adversely affect the rights of those operating bridges previously authoyiZashigress to

repair, replace or enlarge existing bridges’® An. Compl. § 142 (quoting H.R. Rep. No. 92-
1303).

C. Plans to Build the New Span to the Ambassador Bridge

The Ambassador Bridge is more than 80 years old and Plaintiffs have determined
the desirability of “building a second span . . . directly alongside the originalspasure the
continued operation of the bridge.” &m. Compl. § 137. Plaintiffs have spent more than a
decade attempting to obtain federal permits needed to build the New Span, which would
“upgrade the existing facility, reduce costly and disruptive maintenancegédairthe existing
facility, and substantially improve the efficiency with which traffmde funneled into

specialized lanes in the customs plazas on either side of the bddief.6. “Plaintiffs have
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spent over $500 million of their own funds to acquire the land for the New Span and on other
expenditures related to the New Span,” such as additional road constructiohdrbridge to
major highways in the United States @ahada.ld. §146. Most obstacles to construction have
been removed and Plaintiffs recently notified the parties and the Court that, @8 JROA5, the
Detroit City Council approved DIBC’s acquisition of the real property andgitgiover a
sectionof the undeveloped Riverside P&rkhe lack of such rights had caused the U.S. Coast
Guard (USCG) previously to deny a navigation permit to DIB€eDetroit Int’l Bridge Co, 53

F. Supp. 3d at 11-12. The New Span will be constructed entirely with private fufdsn.3
Compl. § 147.

D. Plans to Build the NITC/DRIC

In late 2000, Transport Canada (part of the Canadian Ministry of Transport,
Infrastructure, and Communities), the provincial Ontario Ministry of Tranafon, the U.S.
Federal Highway Administration (FHWA), and the Michigan Department aispartation
(MDOT) formed the Ontaridichigan Border Transportation Partnership, which later was
renamed the Detroit River International Crossing (DRIC) Partnershifydg sansportation
needs betwaeOntario and Michiganld. § 181. In the beginning, the group focused on the
potential construction of the New Span and completion of the Canadian portion of the
Ambassador Bridge Gateway Projetd. { 182. Canada later proposed building a new dyblic
owned bridge between Detroit and Windstat. § 183. Members of the DRIC Partnership
entered into various contractual agreements to further their purftb$e184. A working group
of the DRIC Partnership considered fifteen potential crossingagitess the Detroit River for a

new bridge, only one of which, designated as location X12, was the twinning of the Addrass

® To date, the record does not includeotice of settlement of the land swap



Bridge. Id. 1 191-192. Location X12 would have been “consistent with the construction and
ownership of the Ambassador Bridge New Span as proposed by plainiaff§/"194. Canada,
however, favored a public bridgéd. § 195. Plaintiffs allege that Canada had a “ltarga goal
of acquiring control of plaintiffs’ franchise by building a new bridge and prewgptaintiffs
from competing;® they allege that Canada acted specifically to eliminate location X12 from
consideration.ld. 1 197205. Ultimately, the DRIC Partnership eliminated the twinning of the
Ambassador Bridge as an alternative for further evaluata® id{{ 197206.

On June 5, 2012, the Canadian GovernntaetGovernor of Michigan, MDOT,
and the Michigan Strategic Fund (MS@preed to 4Crossing Agreement” to build the Deitro
River International Crossing/New International Trade Crossing (NDRIC), a new bridge
between Detroit and Windsor that is to be located fewer than two miles from thessaador
Bridge. Id. 11 7, 32. The Crossing Agreement “provides a framework for a Crossing Authority
established by Canada to design, construct, finance,teparal maintain a new International
Crossing between Canada and Michigalul”’ { 2558

Studies estimate that “up to 75% of the Ambassador Bridge’s truck traffic and up
to 39% of its passenger traffic will be diverted to the NITC/DRIEL."] 8. In 206, FHWA

recognized that the New Span was likely to “preclude the need for anothetypeduitolled

® Plaintiffs allege that Canada has long wanted to obtain ownership of the AdiraBsdge to
their detriment, byneandair or foul. See, .93 Am. Compl. 11 12, 13Having referred
Plaintiffs’ lawsuit against Canada to Canadian courts, this Court expressesv of the matter.

" MSF is a public corporation established by the Michigan Strategic Fund Act (Act 2284
M.C.L. 88 125.2001et seq to promote economic development and createijobschigan

81t has been agreed that Canada will provide funding for the acquisition of landHigfic
planning, construction, and operation of the new NITC/DRIC, through a loan to thenStage i
amount of US$550 millionSee3 Am. Compl. 11 42, 212.



crossing for 30 years.Id. § 221. In 2007, USDS officials warned the Secretary of State that
“[t]he intense political machinations of the Windsor erdrossing chess game continue. The
race is on to see whether the DIBC can complete its twin span beforentwsobal DRIC

project is ready.”ld. 1 217. Plaintiffs allege that NITC/DRIC threatens to destroy the economic
viability of the Ambassador Bridge, or, at a minimum, the economic viability of éve $pan

and that Federal Defendants intend these redulty] 8.

E. Regulatory Approvals for the New Span and NITC/DRIC

The Third Amended Complaint alleges that the Federal Defendants “have
engaged in a consistent and repeated pattern of conduct that discriminatestzepimgitely-
owned New Span in favor of the governmentred NITC/DRIC, which the Federal Defendants
have sought to promote while attempting to slow down and prevent the construction ofvthe Ne
Span.” Id. § 278. Most of the relevant allegations concerning Federal Defendamssact
pertain to disparate treatment of applications for regulatory approvals cetpritbe
construction of the New Span and NITC/DRIC.

First, Plaintiffs complainState’s issuancef a Presidential Permit to build
NITC/DRIC. DIBC does not require a Presidential Permit to build the New Sparett&y |
dated August 3, 2005, USDS agreed with DIBC that “the replacement or expansioniig exist
bridges authazed by Congress prior to passage of the 1972 International Bridge Act did not
require a Presidential Permitldl. 1 144, 319ee alsdJSDSLetter [Dkt. 133-7]. Since
“DIBC is only seeking to expand (or twin) the operation of the bridge . . . DIBC does noerequir
a Presidential permit.1d. f 144 (quoting USDS letter).

However, both the New Span and NITC/DRIC must pass environmental

evaluations and receive a navigation pefnoitn USCG under the 1906 Bridge Act. Act of Mar.



23, 1906, ch. 1130, 34 Stat. 839 Am. Compl.  148. Federal regulatory approvals for the
NITC/DRIC, a public project, are subject to an interagency “streamlagngement.”ld. | 165.
FHWA granted expedited environmental approval for the NITC/DRIC and reldased t
NITC/DRIC Final Environmental Impact Statement on November 26, 2008 “in about half the
time needed for similar projects of this sizéd’ § 165 (quoting FHWA). The Governor of
Michigan applied to USDS for a Presidential Permit for NITC/DRIC and apjpobtae

Crossig Agreement on June 21, 2013eeNotice of Receipt of Application for Presidential
Permit for the Construction of a New International Trade Crossing, 77 Fed. &et83N(July

11, 2012). Inresponse to NITC/DRIC’s Presidential Permit Application, Plaifgififomitted a
Comment on August 9, 2012 and a Supplemental Comment on September 10, 2012 to the State
Department, both of which explained to the State Department that it should prompgtiyhreje
NITC/DRIC Application for a number of reasons, including that the NITC/DRIC idafbn

sought approval of an agreement illegally executed by the Governor, MDOT, d&nhtl MS

1 261. Despite Plaintiffs’ comments, USDS published a notice in the FederakRegispril

18, 2013 that it had issued a Presidential Permit to the NITC/DRé&elssuance of a

Presidential Permit to the State of Michigan, 78 Fed. Reg. No. 75 (April 18, 2013). The Notice
did not mention any approval of the Crossing Agreement. Upon inquiry from PlaintiffsS’etpuns

“lawyers for the United States provided ddet . . dated April 12, 2013, purportedly sent by the

® Obtaining environmental approvals for the New Span has been a complicated andlgxtrem
slow process. Plaintiffs litigated before this Court the refusbISEEGto issue a navigation
permit to the New Span and the Court granted summary judgment (on Count 4) in favor of
USCG See Detroit Int’l Bridge Co. v. Gov't of Canadi8 F. Supp. 3d 1 (D.D.C. 2014),
judgment enteredb3 F. Supp. 3d 28 (D.D.C. 2015). That decision is now on apfealotice
of Appeal [Dkt. 204]see also Debit Int’l Bridge Co.v. Govt of CanadaNo. 15-5086 (D.C.
Cir. filed Mar. 27, 2015).
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State Department to legal counsel for the Governor of Michigan, reporting tt&tatiee
Department had granted approval of the Crossing Agreemieht{’ 17.

F. Procedural History

This suit was filedbn March 22, 2010. It initially named as defendants the
USCG, the Department of Homeland Security, FHWA, and the Government of CS8esla.
Compl. [Dkt. 1] 1 17-20. Federal Defendants moved to dismiss on July 8, 2010, and Plaintiffs
voluntarily dismised Canada, FHWA, and certain named officials on November 29, 2011
because the Michigan Legislature appeared to have blocked construction of @B RIIC.
SeeNov. 29, 2011 Notice of Voluntary Dismissal [Dkt. 52].

After a period of political maneuverirtgat Plaintiffs contended violated
Michigan law—an allegation that is not part of this lawsalITC/DRIC supporters resumed
their efforts to build a publicly-owned bridge. Based on these renewed effooisstiouct a
public bridge, Plaintiffs filed a $end Amended Complaint on February 11, 20%8eSecond
Am. Compl. [Dkt. 83].

On May 29, 2013, Plaintiffs filed a Third Amended Complaint against USDS; the
Secretary of State, in his official capacity; NITC/DRIC Partnership; FH\léthe
Administrabr of FHWA, in his official capacity; the Government of Can&tdre Windsor-
Detroit Bridge Authority, an agency of Canada; USCG; and the Commandant@ddke

Guard in his official capacity.See3® Am. Compl. [Dkt. 105] 1 26—-36. With the exceptain

10 The case against Her Majesty the Queen in Right of Canada and the Wiretsuit-Bridge
Authority has been stayed pending a final decisic@ i€ v. Attorney General of Canadaourt
File No. CV-12-446428, filed in the Ontario Superior Court of Justice, and any apfeal3p.
[Dkt. 197]; Order [Dkt. 198].
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Count 4, previously decided, and those directed against Canadian entities, the Third Amended

Complaint sets forth eight Counts variously against the Federal Defendants:

Count 1—Violation of the foreign compact clause, U.S. Const., art. |, 8 10, cl. 3
(USDS and Secretary of State);

Count 2—Peclaratory judgment as to Plaintiffs’ franchise rights (All Defendants);
Count 3—Declaratory judgment as to DIBC'’s franchise right to build the New Span
(All Defendants);

Count 5—Peclaratory judgment as to uncompeesaiaking of private property (All
Defendants);

Count 6—APA claims based on issuance of Presidential Permit (USDS);

Count 7—APA claims based on approval of Crossing Agreement (USDS);

Count 8—Judicial Review of ultra vires and unlawful action (USDS; USCG{VE;
United States); and

Count 9—Equal Protection claim (All Defendants).

See3d Am. Compl. 11 289-324; 332-373.

Federal Defendants move to dismiss these eight counts from the Third Amended

Complaint!! The motion is ripe for decision.

II. LEGAL STAN DARDS

A. Standard under Fed. R. Civ. P. 12(b)(1)

Under Federal Rule of Civil Procedure 12(b)(1), a defendant may move to dismiss

a complaint, or any portion thereof, for lack of subject matter jurisdiction. FedvRR.C

11 plaintiffs’ Motion for Partial Summary Judgment on Counts 1, 3, 6 and 7 of the Third
Amended Complaint, Dkt. 133, is pending before the Court.
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12(b)(1). No action of the parties can confer subject matter jurisdiction on a fealeta
because subject matter jurisdiction is both a statutory requirement andc IArtequirement.
Akinseye v. District of Columhi&39 F.3d 970, 971 (D.C. Cir. 2003). The party claiming
subject matter jurisdiction bears the burden of demonstrating that such jurrsdidsts. Khadr
v. United States529 F.3d 1112, 1115 (D.C. Cir. 2008¢e Kokkonen v. Guardian Life Ins. Co.
of Am, 511 U.S. 375, 377 (1994) (nog that federal courts are courts of limited jurisdiction and
“[i]t is to be presumed that a cause lies outside this limited jurisdictionhartsutden of
establishing the contrary rests upon the party asserting jurisdictiotgin@h citations omitted
When reviewing a motion to dismiss for lack of jurisdiction under Rule 12(b)(1),
a court must review the complaint liberally, granting the plaintiff the benefit mff@rences that
can be derived from the facts allegégarr v. Clinton 370 F.3d 1196, 1199 (D.C. Cir. 2004).
Nevertheless, “the court need not accept factual inferences drawn by plaittiffsafinferences
are not supported by facts alleged in the complaint, nor must the Court accept’pléegtd
conclusions.”Speelman v. United State1 F. Supp. 2d 71, 73 (D.D.C. 2006). A court may
consider materials outside the pleadings to determine its jurisdi@ietties v. U.S. Parole
Comm’n 429 F.3d 1098, 1107 (D.C. Cir. 200&pal. for Underground Expansion v. Mineta
333 F.3d 193, 198 (D.C. Cir. 2003). A court has “broad discretion to consider relevant and
competent evidence” to resolve factual issues raised by a Rule 12(b)(1) nfotica.Santa
Elena, Inc. v. U.S. Army Corps of Engined&83 F. Supp. 2d 363, 368 (D.D.C. 2012) (citing 5B
Charles Wright & Arthur Miller, Fed. Prac. & Pro., Civil § 1350 (3d ed. 20G4%; also
Macharia v. United State238 F. Supp. 2d 13, 20 (D.D.C. 200&,d, 334 F.3d 61 (2003) (in
reviewing a factuathallenge to the truthfulness of the allegations in a complaint, a court may

examine testimony and affidavits). In these circumstances, congdeshtiocuments outside
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the pleadings does not convert the motion to dismiss into one for summary judéenthali
v. Ashcroft 279 F. Supp. 2d 13, 21 (D.D.C. 2003).

B. Standard under Fed. R. Civ. P. 12(b)(6)

A motion to dismiss for failure to state a claim pursuant to Federal Rule of Civil
Procedure 12(b)(6) challenges the adequacy of a complaint on itsHedeR. Civ. P. 12(b)(6).

A complaint must be sufficient “to give a defendant fair notice of what the . . . dand the
grounds upon which it restsBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (internal
citations omitted). Although a complaint does not need detailed factual allegatasitiffs
obligation to provide the grounds of his entitlement to relief “requires more thels End
conclusions, and a formulaic recitation of the elements of a cause of actioptwib.” Id. To
survive a motion to dismiss, a complaint must contain sufficient factual mattepted as true,
to state a claim for relief that is “plausible on its fackel’at 570. A court must treat the
complaints factual allegations as true, “even if doubth fact.” Id. at 555. But a court need
not accept as true legal conclusions set forth in a complasttcroft v. Igbal556 U.S. 662, 678
(2009).

In deciding a motion under Rule 12(b)(6), a court may consider the facts alleged
in the complaint, documents attached to the complaint as exhibits or incorporateddncesfe
and matters about which the court may take judicial no#dd#he & Svoboda, Inc. v. Chad08
F.3d 1052, 1059 (D.C. Cir. 2007). Federal Rule of Evidence 201 provides that a court may
judicially notice a fact that is not subject to “reasonable dispute becatésigenerally known
within the trial court’s territorial jurisdiction; or (2) can be accurately radlily determined
from sources whose accura@noot reasonably be questioned.” Fed. R. Evid. 201(b). A court
may take judicial notice of facts contained in public records of other procegsieghaq 508

F.3d at 1059Settles v. U.S. Parole Commissid29 F.3d 1098, 1107 (D.C. Cir. 200&pvad
14



Communications Co. v. Bell Atlantic 407 F.3d 1220, 1222 (D.C. Cir. 2005), and of
historical, political, or statistical facts, and any other facts that are verifigihieertainty see
Mintz v. FDIG 729 F. Supp. 2d 276, 278 n.5 (D.D.C. 2010). Adscourt generally may take
judicial notice of materials published in the Federal Regi®anner Health v. Sebeliugd7 F.
Supp. 2d 97, 112 (D.C. Cir. 2011); 44 U.S.C. 8 1507 (“The contents of the Federal Register shall
be judicially noticed . . . .”). Further, judicial notice may be taken of public reamdis
government documents available from reliable soureksnilton v. Paulson542 F. Supp. 2d
37,52 n.15 (D.D.C. 2008)ev’d on other ground66 F.3d 1344 (D.C. Cir. 20t Zee D.C.
Fed'n of Civic Ass’'ns v. Volpd59 F.2d 1231, 1257-58 (D.C. Cir. 1971) (noting that
congressional documents and speeches made on the floor of the House of Represeatatives a
part of the public recordVash. Legal Found. v. U.S. Sentencingn@on, 89 F.3d 897, 905
(D.C. Cir. 1996) (common law right of access to “public records” includes accesssimig@nt
documents “created and kept for the purpose of memaorializing or recording an afftmal,
decision, statement, or other matter of legal significance, broadly conceivadiddition, a
court may take judicial notice of a form@dsitionof the U.S. GovernmentSeeSimpson v.
Socialist People’s Libyan Arab Jamahiriy362 F. Supp. 2d 168, 178 n.5 (D.D.C. 2005) (taking
judicial notice ¢ State Department’s annual publication, Patterns of Global Terrorism, as a
reflection of the formal and official position of U.S. Governmeaitfjd, 470 F.3d 356, 362 (D.C.
Cir. 2006).

[ll. ANALYSIS

A. Count 1

Count 1 alleges that the Crossing Agreememtvalid because it violates the

foreign compact clause of the United StateasTitution, which providesNo state shall,
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without the consent of Congress . . . enter into any agreement or compact with antatgher s
with a foreign power.” U.S. Const., art. I, 8 10, cl. 3. At issue here is Section 3 of the IBA:
The consent of Congress is hereby granted for a State . . . to enter
into agreements (1) with the Government of Canada, a Canadian
Province, or a subdivision or instrumentality of either, in the case of
a bridge connecting the United States and Canada . . thdor
construction, operation, andnaintenance of such bridge in
accordance with the applicable provisions of this subchapter. The

effectiveness of such agreement shall be conditioned on its approval
by the Secretary of State.

33 U.S.C. § 535a. Plaintiffs allege that the IBA delegated Congress’ power utidier |Ar
Section 10, clause 3 to USDS without “an intelligible principle for the State Degrarto apply
in deciding whether to approve an agreement entered into between a State and a foreig
country.” 3¢ Am. Compl. 1 292. Absent such a guiding principle, the IBA is allegedly only “an
unconstitutional delegation of that Congressional power and responsibidtyf’294. As a
result, Plaintiffs urge the Court to declare the Crossing Agreemengdetgents of the State
of Michigan and the Government of Canada, “invalid, void, and unenforceable” because it “may
not lawfully be approved by the Secretary of State and has not been approved lBs€angr
required by Atrticle I, 8 10, clause 3Id. 11 296-97.

Federal Defendants mevo dismiss Count 1 on two grounds. First, Federal
Defendants argue that the IBA does not unconstitutionally delegate congregsiweabecause
Congress gave advance consent to agreements relating to international bredgbsy, t
exercising its Artiagd 1, Section 10 power. Second, Federal Defendants argue that even if there is
a congressional delegation of power to State, the IBA has satisfied domsitvequirements by
providing an intelligible principle to guide the Secretary’s actions. Mdismiss[Dkt. 126] at

8.
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There is no doubt that Congress may delegate its legislative power to the
Executive Branch so long as it sets forth “an intelligible principle to wiielpérson or body
authorized todcf{ is directed to conform."”TOMAC v. Naoton, 433 F.3d 852, 866 (D.C. Cir.
2006) (quotingWhitman v. Am. Trucking Ass;is31 U.S. 457, 472 (2001)). The Supreme Court
has emphasized that “the general policy and boundaries of a delegation ‘neetestédm
isolation’ . . . [as] the statutory language may derive content from the ‘mugbdise Act, its
factual background and the statutory contextOMAC 433 F.3d at 866 (quotirgm. Power &
Light Co. v. SEC329 U.S. 90, 104 (1946)).

The IBA conditions agreements for international bridges witlidteor Canada
on USDS approval? See33 U.S.C. § 535a (“The effectiveness of such agreement shall be
conditioned on its approval by the Secretary of State.”). Federal Defendantshatghe {BA
does not delegate congressional power to USDS becalystheaffectivenesef agreements
between a U.S. state and a foreign nation is conditioned on its approval. This argument is
“wordplay that seeks to elevate form over substance.” Opp’n [Dkt. 134] at 136. The IBA
delegated congressional authority to 8ezretary of State because the Constitution otherwise
requires congressional action for each and every international bridge, asgzefsage of the
IBA in 197212 However, the Court finds that because USDS approval of a proposed
international bridge igoverned by an intelligible principle, there has been no improper

delegation of legislative authority.

12 Congressional approval, discussed here, is distinct from a Presidential (@Bgminfraat p
44,

13SeeU.S. Const., Art. 1, § 8, cl. 3; Rivers and Harbors Act of 1899, 33 U.S.C. § 401 (“It shalll
not be lawful to construct or commence the construction of any bridge . . . over or in any port
roadstead, haven, harbor, canal, navigable river, or other navigater of the United States

until the consent of Congress to the building of such structures shall have been obtained . . . ."”)
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In reviewing international bridge agreements, USDS is guided by its tradition
role in setting and managing U.S. foreign policy and foreign relations. There céfelnolibt
that a new bridge crossing between the U.S. and one of its immediate neigbblorsiffect
foreignrelations. How a proposed bridge between a U.S. state and Canada or Mexico might
affect U.S. foreign policy is the grist of USE mill. The legislative history of the IBA
confirms this conclusion. In passing the IBA, Congress specifically incigzba memorandum
from a Legal Adviser at USDS, to the effect:

In the past, bridge agreements have been concluded . . . and have not

been reviewed by anyone at the federal levelrfgract on foreign

policy. We believe such a review would be in the national interest,

and further believe that the Secretary of State would be the
appropriate person to consider such a review.

Reply [Dkt. 138], Ex. 2, at 12 (H.R. REP. NO. 92-1303) (emphasis added). Noting that this
statement was supplied by USDS and did not originate in Congress, Plaintifiscdctvae“the
intelligible principle cannot come from the very agency that received the detegafipp’'n at
143 (citingWhitman 531 U.S. at 472 (“We have never suggested that an agency can cure an
unlawful delegation of legislative power by adopting in its discretion a lim@mggtruction of
the statute.”)). However, the Legal Advisor's memorandum did notdaisteongressional
action but guided Congress’s deliberations and was expressly adopted and included éysCongr
as it passed the IBA. Thus, USDS did not “adopt[] in its discretion a limitingroatien of the
statute” after passage ofaav without a defining principléeVhitman 531 U.S. at 472ather,
Congress adopted State’s advice and provided the necessary guidance in teeliBA i

The Supreme Court has noted with approval that this Court, like many others,
does not feel “qualiéd to second-guess Congress regarding the permissible degree of policy
judgment that can be left to those executing or applying the lalvat 474—75djtation

omitted). Indeed, in the context of foreign affairs, “Congreissgiving the Executive authority

18



over matters of foreign affarsmust of necessity paint with a brush broader than that it
customarily wields in the domestic areaZémel v. Rusk381 U.S. 1, 17 (1965). Because
Congress’ delegation of power in the IBA to USDS was governed by an intelligibtaple, the
Court will dismiss Count 1 for failure to state a claim.

B. Counts 2 and 3

Count 2 alleges that Plaintiffs “have an exclusive statutorycanttactual
franchise right in both the United States and Canada to construct, maintain, andaperate
international bridge between Detroit and Windsor® A8n. Compl. § 305. Plaintiffs seek

declaratory and injunctive relieBee id 11 312-13* Couwt 3 alleges that the United States has

14 Plaintiffs seek a declaratory judgment that

(a) plaintiffs possess a statutory and contractual franchise right to
operatean international bridge between Detroit and Windsor under
concurrent and reciprocal United States and Canadian legislation
that constitutes a Special Agreement under the 1909 Boundary
Waters Treaty; (b) that franchise right is exclusive of all contiguous
and injurious competition in the form of any other bridge between
Detroit and Windsor; (c) in the alternative, and at a minimum, that
franchise right is exclusive of any other bridge being built between
Detroit and Windsor unless and until the United States Congress and
the Canadian Parliament enact concurrent or reciprocal legislation
constituting a special agreement under the 1909 Boundary Waters
Treaty that grants a franchise right to another entity to construct,
maintain, and operate an additional international bridge between
Detroit and Windsor; (d) that franchise right is a perpetual right that
prohibits the government as grantor from building a bridge that
would divert toll revenues from DIBC, especially given that DIBC
has taken reasonable stepsuddba new bridge span itself between
Detroit and Windsor; (e) the United States Congress and the
Canadian Parliament have never enacted such additional concurrent
or reciprocal legislation constituting a special agreement under the
1909 Boundary Waters Treaty; (f) the 1972 IBA cannot be construed
to authorize any approval of another bridge between Detroit and
Windsor; and (g) therefore no entity other than plaintiffs may
construct, maintain, and operate an international bridge between
Detroit and Windsor.
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recognized Plaintiffs’ statutory and contractual right to build the New Span aralittharight is
being violated by the planned construction of the NITC/DRILC . 320-22. Again, Plaintiffs
seek declaratory aridjunctive relief. See id 1Y 323-24> Federal Defendants move to dismiss
Counts 2 and 3 of the Third Amended Complaint for failure to identify a valid cause of action.
Even if Plaintiffs have alleged a valid cause of action, Federal Defendants cthr@eGadunts 2
and 3 must be dismissed for failure to state a claim. The Court finds thdB@eAbt creates a
cause of action, but will dismiss Counts 2 and 3 because they fail to state a claim.

1. Plaintiffs Have a Valid Cause of Action

A plaintiff musthave a private cause of action under federal law to pursue relief
in federal court.See Alexander v. SandoyvaB2 U.S. 275, 286-87 (2001) (“[P]rivate rights of

action to enforce federal law must be created by Congressealso Touche Ross & Co. v.

39 Am. Compl. 1 312. Plaintiffs alsséek injunctive relief enjoining all defendants from taking
any action that infringes upon plaintiffs’ exclusive statutory and contbfranchise rights
under their Special Agreementld. T 313.

15 Plaintiffs sek a declaratory judgment that

(a) plaintiffs possess a statutory and contractual franchise right to
build the New Span; (b) the agencies and officers of the United
States and Canada may not frustrate or defeat plaintiffs’ franchise
right to build the New Span and are preempted from doing sihg(c)
agencies and officers of the United States and Canada may not
discriminate in favor of the NITC/DRIC over the New Span, and
may not accelerate the regulatory approvals for the NITC/DRIC
and/or delay the regulatory approvals for the New Span; (d) in
addition to complying with all of plaintiffs’ franchise rights as
outlined in Count Two, and irrespective of the exclusive nature of
those rights as claimed in Count Two, the agencies and officers of
the United Stes and Canada may not approve the NITC/DRIC
unless they are able to demonstrate that the NITC/DRIC is necessary
even after construction by plaintiffs of the New Span.

39 Am. Comp. § 323. Plaintiffs also “seek injunctive relief to protect and enforicdrirehise
right to build the New Span.id. § 324.
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Redlington 442 U.S. 560, 568 (1979) (“[T]he fact that a federal statute has been violated and
some person harmed does not automatically give rise to a private cause of aeton ai fhat
person.”)!® Plaintiffs offer three bases for their claim: the Declaratory Judgment Act; their
statutory and contractual rights vis-a-vis the Government; and the DIBC Act.

Contrary to Plaintiffs’ argument, the Declaratory Judgment Act, 28 U.S.C.
§ 2201, does not provide a cause of action to support Counts 2 and 3, although it does authorize a
form of relief for properlypled actions.Skelly Oil Co. v. Phillips Petroleum C&39 U.S. 667,
671 (1950)Ali v. Rumsfeld649 F.3d 762, 778 (D.C. Cir. 2011). To the ex@woinmittee of the
Judiciary, U.S. House of Represdntas v. Miers558 F. Supp. 2d 53 (D.D.C. 2008), relied on
an exception to this rule, the exception applies only when constitutional rightsstakeatwhich
is not the case herdd. at 81 (holding that “where the Constitution is the source of the right
allegedly violated, no other source of a right—or independent cause of aceaa-be
identified”).

The Court also finds that Plaintiffs’ argument that the DIBC Act “created a
[binding] contract between Plaintiffs, the Government, and Canada” is without r@gitn at

7317 “For many decades,” the Supreme Court “has maintained that absent some clatioindic

18 1n a suit against thiederal @vernment, a plaintiff must also identify a source of jurisdiction
and an applicable waiver of sovereign immuniBee Lehman v. Nakshia4b3 U.S. 156, 160
(1981) (“[T]he United States, as sovereign, is immune from suit save as it condemtsued
and the terms of its consent to be sued in any court define that court’s jurisdictbertaie

that suit.”). Federal Defendants adntitat the APA provides the apgdble waiver of sovereign
immunity. SeeMot. to Dismiss at 15 n.S5ee alsdcChamber of Commerce v. Reidi4 F.3d

1322, 1328 (D.C. Cir. 1996) (“The APA’s waiver of sovereign immunity applies to any suit
whether under the APA or not.”). This Court has general federal question junisdictier 28
U.S.C. § 1331.

17Seed™ Am. Compl. § 72 (“The Special Agreement, and each of the U.S. Act and the Canadian
Act that make up the Special Agreement, constituted both a statutory right and eteahtra

offer to plaintiffs. The construction and opening of the Ambassador Bridge constituted
acceptance of that contractual offer through performance. This offer and acedptaned a
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that the legislature intends to bind itself contractually, the presumption is thatianatv
intended to create private contractual ort@ésights but merely declares a policy to be pursued
until the legislature shall ordain otherwiseNat'| R.R. Passenger Corp. v. Atchison Topeka &
Santa Fe Ry. Cp470 U.S. 451, 465-66 (1985) (quotidgdge v. Bd. of Educ302 U.S. 74, 79
(1937) and citindrector of Christ Church v. Cnty. of Philadelpht® U.S. 300, 302 (1861)
(“Such an interpretation is not to be favore€q].] The DIBC Act is devoid of any indication that
Congress intended to create an enforceablgadrwith DIBC. Most particularly missing from
the DIBC Act is any mutuality of obligation between the alleged contractinggarlthough
Congress granted DIBC the right to “construct, maintain, and operate a bridgeviginity of
Detroit, DIBCwas not obligated to do s&eeDIBC Act § 1. Equally compelling is Section 3
of the DIBC Act, which states that “the right to alter, amend, or repeal this Aeteby
expressly reserved” to Congredd. § 3.
The question of whether Congress created a private right of action in the DIBC

Act itself is more complicated. Given the silence of the DIBC Act, if any su@magxists, it
must be implied. Legislative intent is the touchstone for determining whetherta staitains
an implied private right of action:

The judicial task is to interpret the statute Congress has passed to

determine whether it displays an intent to create not just a private

right but also a private remedstatutory intent on this latter point

is determinative. Without it, a cause of action does not exist and

courts may not create one, no matter how desirable that might be as
a policy matter, or how compatible with the statute.

Sandoval532 U.S. at 286-8{internal citations omitted) (emphasis added). “To determine

whether Congress intended to afford a private remedy against the Governmentuthe C

binding contract among all four of the United States, Canada, DIBC, and CTC, in addikien to t
statutory right.”).
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“look[s] to Cort v. Ash422 U.S. 66, 78 (1975), and ‘the long line of cases stemming’ from that
decision.” El Paso Natural Gas Co. v. United Statés0 F.3d 863, 889 (D.C. Cir. 2014) (citing
Tax Analysts v. IR214 F.3d 179, 185 (D.C. Cir. 2000)). Qort v. Ashthe Supreme Court
identified four factors to consider in determining whether Congress intendemlidepan
implied right of action:

(1) whether the plaintiff is one of the class for whose benefit the

statute was enacted; (2) whether some indication exists of legislative

intent, explicit or implicit, either to create or to deny a private

remedy; (3) whether implying a private right of action is consistent

with the underlying purposes of the legislative scheme; and

(4) whether the cause of action is one traditionally relegated to state

law, such that it would be inappropriate for the court to infer a cause
of action based solely on federal law.

TaxAnalysts 214 F.3d at 185-86 (citin@ort, 422 U.S. at 78)® The Court considers each
factor in turn.
a. The DIBC Act Was Enacted Solely in Plaintiffs’ Favor
The fact that no private entity aside from Plaintiffs is identified in or protegted b

the DIBC Act supports Plaintiffs’ argument that the DIBC Act creates a private rigidtion.

The DIBC Act expressly grants “American Transit Company, its successbessigns” the

right “to construct, maintain, and operate a bridge” between Detroit and WirfsiseDIBC Act

8 1. The 1926 Amendment to the DIBC Act explicitly refers to “the rights, powers, and

privileges conferred by” the Act on DIBC. Act of May 13, 1926, 69th Cong., ch. 292, 44 Stat.

18 Federal Defendants maintain that the determinative inquiry is whethere8sngtended to
createa private cause of action and that the Court should disrega@bthe. Ashfactors. They
cite the concurring opinion of Justices Antonin Scalia and Sandra Day O’Conftarrimpson v.
Thompson484 U.S. 174, 189 (1988) (Scalia, J., concurring) (stating the Court “effectively
overruled theCort v. Ashanalysis inTouche Ross & Co. v. Redingt@#2 U.S. 560 (1979)").
The D.C. Circuit has determined that ert v. Ashfactors continue as reliable factors for
determining congressional interfbee El Paso Natural Gag50 F.3d at 889.
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535 [Dkt. 13320]. Federal Defendants concede that the DIBC Act “may be read to provide
some private rights.” Mot. to Dismiss at 2@e alsdReply at 21 (DIBC “was permitted to build,
operate and maintain a bridge, in a specific location and of a specific desigct solthe
Secretary of War’s approval, andthing more.”). This factor weighs strongly in favor of
finding a private cause of action.

b. There is an Implied Indication of Legislative Intent to Create a
Private Right of Action

Plaintiffs recognize that the DIBC Act does not expressly provide angtpri
remedy. SeeOpp’'n at 70 (“[T]he statute expressly confers rights and confers no other means
(public or private) for enforcing those rights.”). Federal Defendants argutihéhsilence of the
DIBC Act and accompanying legislative histories “withaetjto private remedies” is “fatal to
Plaintiffs’ alleged cause of action under the Supreme Court’s reasorfiagdoval’ Mot. to
Dismiss at 20. Federal Defendants maintain that Congress has the capadityde the rights
granted to Plaintiffs inhie DIBC Act and therefore “it was not necessary to give [DIBC] any
private right of action.” Reply at 21. In response, Plaintiffs emphasize tingir€ss could not
have intended ATC and its successors to take on the expense and risk of building atnoimaérn
bridge without any ability to protect its rights.

Here, where Congress has conferred private rights on a specifically naiyed ent
there is a reason to infer a private remedy in its favor to protect those gglrista
encroachment. The Supreme Court has counseled that “the right- areatiyg language of
the statute has generally been the most accurate indicator of the projpingyication of a
cause of action."Cannon v. Univ. of Chicagd41 U.S. 677, 693 n.13 (1979); see &sodoval
532 U.S. at 290 (noting that “language making the wéelghaintiff ‘a member of the class for

whose benefit the statute was enacted’” suggests congressional intent ta prézite right of
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action). Contrary to Federal Defendants’ claim,goess’ “prerogative as to whether or not
anotherbridge could be built,” Reply at 21 (emphasis added), does not bear on the question of
whether DIBC may enforadés rights to build, operate and maintain the Ambassador Bridge or
the New Span between Detrand Canada. Further, the fact that Congress did not expressly
provide an alternate remedial scheme in the DIBC Act weighs in favor ofimg@yprivate
cause of action here.
c. A Private Right of Action is Consistent with the Statutory Scheme

Federal Defendants argue that recognizing a private cause of action in the DIB
Act would be contrary to Congress’ limited purpose in enacting the Act. 8dseythat
Congress granted authority only to ATC’s building, operating, and maintaining a betlgeen

Detroit and Windsor but “retained the United States’ sovereign authority overatiteral

alter, amend, or repeal all four statutes in their entirefjot. to Dismiss at 20 In other words,

by retaining such authority over international bridges, Congress is the odgdigmtekeeper”

to monitor the construction, operation and maintenance of international bridges without help
from Plaintiffs. Finally, Fedral Defendants perceive a comprehensive “remedial” scheme in the
various 19' Century Bridge Acts and Rivers and Harbors Act, codified at 33 U.S.C. §8§ 401-67,
which suggests that Congress did not intend to create a private right of actionff$iatatt

that a private cause of action under the DIBC Act is consistent with theatemdbecause the
“purpose of the Act was to incentivize the construction of an important bridgeahtegpense to

the bridge companies, and the ability to enforce those rights would have beentordoiag

s0.” Opp'n at 71.
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Whether Congress has reserved its rights to amend, repeal or alter the @IBC A
is not relevant to the immediate question because Congress has not done any of tisose thing
Congress’ reserved dudrity to revoke rights granted to Plaintiffs under the DIBC Act does not
evince Congressional intent to preclude a private right of action to enfofcéghis while they
stand.

Federal Defendants present an unduly expansive view of what conshitutes t
relevant legislative scheme. They first zero in on the DIBC Act and drgu€ongress had a
limited purpose in enacting it: “Those acts were intended to give nothing moredhgre€s’
‘consent’ to ATC to build, operate and maintain a bridge in the general vicinity afiDeMot.
to Dismiss at 20. Federal Defendants then situate the DIBC Act within theebftegislative
scheme governing bridges at the time the [DIBC Act] was enacted” and arguetikiatea p
cause of action is not consistent with the “comprehensive remedial schemesSquguéded in
the various Bridge Acts and Rivers and Harbors Acts.” Reply at 18, 22. For examptal Fede
Defendants note that Congress provided that “[i]t shall not be lawful to construct imecos
the canstruction of any bridge . . . over or in any . . . navigable water of the United Stakes unti
the consent of Congress to the building of such structures shall have been obtained.” 33 U.S.C.
8§ 401. Congress also established criminal penalties including fines and prisoor ttmgdne
who violated Section 401 and granted the Attorney General authority to institute prgsdedin
require the removal of any structures that did not have congressional auithioriSae33
U.S.C. § 406.

Assuming the Court should consider the DIBC Act in the broader context of prior
statutes governing navigable waterways, it still finds that a private rigktiohas consistent

with the “legislative scheme.” Federal Defendants’ argument conflates Coragréssity to
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prevent the construction of a new bridge by diffemmbers with Plaintiffs’ rights to enforce

their existing right to construct, operate, and maintain the specific bridgeriaed by the DIBC
Act. Federal Defendants argue that “[tjhere was no nedgddogress to create a private right of
action to prevent the construction of a bridge that would interfere with ATgisto construct,
operate, and maintain its bridge.” Reply at 18. But whether Plaintiffs cao puevent such
interference implicates thszopeof Plaintiffs’ rights under the DIBC Act,e., whether Plaintiffs
have an exclusive franchise right. This question bears on whether Pldatré stated a claim

for relie—not whether the DIBC Act contains a private right of action. Congress’ authority ove
the construction afiewinternational bridges and ability to penalize anyone who builds
unauthorizedoridges does not speak to the narrower question of whether Congress intended a
private right of action for Plaintiffs in the DIBC Aathich, as Federal Defendants acknowledge,
expressly grants DIBC the right to build and maintain a bridge in the viahiDetroit.

d. The Cause of Action is Not an Area Traditionally Relegated to State
Law

The fourthCort factor is not applicable here, because the cause of action at issue
is not “one traditionally relegated to state law, in an area basically the carickenstates.”
Cort, 422 U.S. at 78.

Having considered th€ort factors and whether Congress intended to afford a
private remedy, the Court concludes that the DIBC Act implicitly confersratprright of
action on Plaintiffs.

2. Plaintiffs Have Failed to State a Claim in Counts 2 and 3

Although the Court concludes that Plaintiéisnsue, it finds that Counts 2 and 3
fail to state a claim on which relief can be granted. Plaintiffs overplayithed. They describe

an exclusive bridge franchise with which the federal government cannot intarfergpetuity.
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They fail to address the corollary: that @Bvould be bound for all time to operate the
Ambassador Bridge. Such an idea is obviously not what the DIBC Act intendedntédyea
time-constrained right to build (extended more than once), but it did not require DIBC to build or
operate a bridgim fact SeeDIBC Act § 11°

Both Counts 2 and 3 concern the nature of Plaintiffs’ rights under the DIBC Act.
“Public grants are to be construed strictly. . . . [IJn grants by the public, nothisgspag
implication.” Proprietors of Charles River Bridge v. Proprietors of Warren Brild@U.S. 420,
421 (1837). Congress

is the constitutional protector of foreign and irdéate commerce

. and all grants of special privileges, affecting so important a
branch of governmental power, ought certaindy be strictly
construed. Nothing will be presumed to have been surrendered

unless it was manifestly so intended. Every doubt should be
resolved in favor of the government.

Newport & C. Bridge Co. v. U. S105 U.S. 470, 480 (1881). It is an “elensgtprinciple” that
“[e]xclusive rights to public franchises are not favored. If granted, thiépevprotected, but
they will never be presumedWright v. Nagle101 U.S. 791, 796 (1879).
a. Count 2

Count 2 alleges that “plaintiffs have an exclusstegutory and contractual
franchise right in both the United States and Canada to construct, maintain, andaperate
international bridge between Detroit and Windsor® An. Compl. § 305. Plaintiffs allege that
their exclusive franchise right arisesrh “concurrent and reciprocal” legislation by the United

States Congress and the Canadian Parliament that constituted a “special ajjresivethe

19 Nonetheless, once DIBC spent the monies to design, build and operate the Bmichye)ét
entitled tosue to prevent (or receive compensation for) an effort by the United ®tdbese it
to relinquish the Bridge or, perhaps, to lessen its value. Some of Plaintiffs’ertgusound in
such a theoryhut they are a far distance in legal analysis from the alleged excluanhise.
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Boundary Waters Treatyld. § 302. Notably, Plaintiffs rely on Canadian law for this argument.
They catend that because their franchise rights are exclusive under Canadian law and the
Special Agreement is reciprocal in nature, Plaintiffs must also have an e&dhasichise right
in the United States, which, iafter all,the other end of the Bridgéd.  30305. Plaintiffs
allege that Defendants have violated their exclusive franchise rightsriwmjaconstruction of
the NITC/DRIC just two miles away from the Ambassador Bridgef 311. Federal
Defendants move to dismiss Count 2 on the grounds that Congress did not grant Plaintiffs an
exclusive franchise right under the terms of the DIBC Act.

Thescope of Plaintiffs’ rights igefined by the terms of the DIBC AdCharles
River Bridge 36 U.S. at 421. By its plain terms, the DIBC Act gramésniffs the right to
“construct, maintain, and operat®rdge . . . across Detroit River . . . within or near the city
limits of Detroit.” DIBC Act 8 1. The DIBC Act contains no express or implietigoh
exclusivity or perpetuity Charles River Bdgelong ago cautioned that the government should
never be presumed to have relinquished its powers:

The object and the end of all government is, to promote the
happiness and prosperity of the community by which it is
established; and it can never be assd, that the government
intended to diminish its power of accomplishing the end for which

it was created; and in a country like ours, free, active and
enterprising, continually advancing in numbers and wealth, new
channels of communication are daily fouretessary both for travel

and trade; and are essential to the comfort, convenience and
prosperity of the people. A state ought never to be presumed to
surrender this power; because, like the taxing power, the whole
community have an interest in presenvitigndiminished; and when

a corporation alleges, that a state has surrendered, for seventy years,
its power of improvement and public accommodation, in a great and
important line of travel, along which a vast number of its citizens
must daily pass, the community have a right to insist, in the language
of this court, ‘that its abandonment ought not to be presumed, in a
case in which the deliberate purpose of the state to abandon it does
not appear.’
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Charles River Bridge36 U.S. at 423° Here, too, thedderal government’s legitimate interest in
promoting trade and travel between Michigan and Canada cannot be denied. Anyhroitati
Congress’s power to authorize construction of another bridge across the DegpinBst be
evident in the DIBC Act by an express grant of exclusivity to Plaintiffs. dwat finds no such
evidence.See State of Oklahoma ex rel. King v. HandyF.2d 697, 699 (10th Cir. 1934) (“Had
it been intended, in granting the franchise, to exclude the sovereign from theypovile
constructing and operating a bridge, or to limit its prerogative with repereto, that purpose
could have been expressed in apt language. Failure to employ languageti@th&brces the
conclusion that such intent did not attend the granting of the franchise.”).

Instead of relying on the congressional grant in the DIBC Act, however,iff$aint
turn to Canadian law as the source of their exclusive franchise rights inited Btates.
Plaintiffs insist that the DIBC Act and the CanadianGCAct create a “special agreement” under
Article XllI of the Boundary Waters Treaty and reason that “the dedmidf the franchise rights
created by that special agreement depends upon both U.S. law and Canadian law.” &lpp’'n at
Because Canadian lgwovides that a bridge franchise is excluside, Plaintiffs conclude that
the “same level of exclusivity and freedom from interference must exisbthrsides of the

border.” Id. at 82. The Court fails to see the logic in this argument. Even plezia

20 pjaintiffs seek to distinguisBharles River Bridgen its facts but the principle enunciated in
that case—"“i n grants by the public, nothing passes by implication,” 36 U.S. at #&2detfact
dependent. The Supreme Court recognized the vitality of this stand-alone prigdipleking
substantially similar principles M/right v. Nagle101 U.S. 791, 796 (1879) (“Exclusive rights
to public franchises are htavored. If granted, they will be protected, but they will never be
presumed. Every statute which takes away from a legislature its powaiwalls be construed
most strongly in favor of the State.”) aN@wport & C. Bridge Co. v. U. S105 U.S. 470, 480
(1881) (“[A]ll grants of special privileges, affecting so important a brangoeérnmental
power, ought certainly to be strictly construed. Nothing will be presumed to have bee
surrendered unless it was manifestly so intended.”). No decision in the subsequertrd Baye
undercut the long-standing principle.
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agreement” were created, it does not follow that the rights granted tofdigtCongress
could be expanded by the Canadian Parliament. Plaintiffs’ argument also tadidress how
Congress could have agreed, or when it did agree, to anséxtwdery limitation on its authority
by the laterenacted CTC Act in Canada. To be sure, Congress required Plaintiffs to obtain
Canada’s consent for the bridge before it began construction. But this conditionrantitsfg
authority did not includergy agreement to be limited by Parliament’s actions in Canada. The
argument fails because public grants are to be strictly construed; exclasieeide rights
cannot be implied; franchise rights in perpetuity offend U.S. sovereign authioniby, i
Canadhan; and, in any event, exclusive franchise rights are contrary to the exggresf the
DIBC Act. See Charles River Bridg86 U.S. at 546\ewport & C. Bridge C.105 U.S. at 480
(1881);Wright, 101 U.S. at 798! This Court cannot rely on Canadiam to imply exclusive
franchise rights in the United States.

Plaintiffs also complain that they “undertook to devote enormous resources, and
assumed huge risk” to build the Ambassador Bridge and contend that it would have been
“madness” for them to dso “if the Government were free to abrogate the benefits of owning
and operating the bridge at any time after it was constructed.” Opp’n at\8Ag@n United
States v. Winstar Corpb18 U.S. 839, 910 (1996)). Plaintiffs have indeed undertaken the risk
that the Government might seek to build another bridge in the area. Without an expriest gra

exclusivity from Congress, the DIBC Act provides no protection from such &sk. Winstar,

21 plaintiffs also maintain that the “special agreement” is a treaty and sheltdmstrued

liberally to give effect to the purpose which animates it.” Opp’n at 82 (quotiitgd States v.

Stuart 489 U.S. 353, 368 (1989)). Without ruling on that issue, the Court cannot agree that “the
more liberal understanding of Plaintiffs’ rightader Canadian lavghould prevail,” Opp’n at 82
(emphasis added), because the argument conflicts withSugeetme Court precedent and

would include rights contrary to the plain language of the DIBC Réhether Canada has

bound itself not to compete with the Ambassador Bridge is a subject of litigatianad&.
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518 U.S. at 878 (reaffirming collective holding@iharles RiveBridge and other Supreme
Court precedent that an ambiguous term of a grant will not be construed as a conveyance o
surrender of sovereign power). The fact that the competing NITC/DRIC mayish the value
of the Ambassador Bridge or impair the economic viability of building the New Spamdobe
support Plaintiffs’ franchise claimSee Mississippi Power Co. v. City of Aberd&sF.2d 990,
992 (5th Cir. 1938) (When the city conveyed its electric plant and distributing system to
Mississippi Power Copany and there was “no covenant that the city will never again construct
an electric distribution system,” the “city unquestionably could grant a freathianother
corporation to enter into competition with the Mississippi Power Company” or “ntay isself
into such competition if it so desires. No law, no contract, prevents.”). Moreover,ffainti
reliance orWinstardepends on its claim that the DIBC Act constituted a contract between
Plaintiffs and the Federal Government. The Court has rejdutedrgumenélready The Court
will dismiss Count 2 for failure to state a claim on which relief can be granted
b. Count3

Count 3 alleges that Plaintiffs’ statutory and contractual right to build the New
Span is violated by the planning and construction of the NITC/Dk23® Am. Compl.
11320-22. Federal Defendants do not dispute that Plaintiffs have the right under the DIBC Act
to expand or replace the Ambassador Bridge by building the New Span. They mossigsDi
Count 3 for failure to state claim on the theory that Plaintiffs’ lack of an exclusive right to the
DetroitWindsor crossing means that Plaintiffs’ right to build the New Span is not contravened
by the planned construction of the NITC/DRIC.

Without a government grant of perpetual exclusivity, Count 3 is reduced to a

complaint about unfair increased competition and reduced profit margins. Thuspihty a&
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Count 3 depends on arguments that have already been considered and réattbd—
NITC/DRIC will violate Plaintiffs’ exclusive right to own and operate the doriggge between
Detroit and Windsor and render the construction of the New Span economicallyblefe@s
discussed above, the planned construction of the NITC/DRIC doestaie Plaintiffs’ right to
build the New Span even if it threatens the business rationale for doing so. EheCefant 3
will be dismissed for failure to state a claim.

C. Count5

Plaintiffs seek a declaratory judgment that Federal Defendants’ atitions
supporting the construction of the NITC/DRIC, and in preventing plaintiffs from iskegcheir
right to build the New Span, constitute a taking of plaintiffs’ private propigitys without
payment of just compensation” in violation of the Fifth Amendmef{tA®. Comp. at 115see
also id 1 334-35, 338-39. Although Count 5 alleges that Federal Defendants’ actions “will
destroy and appropriate the economic value of plaintiffs’ franchise rgtitsut payment of just
compensation to plaintiffs Plaintiffs seekno monetary relief.ld. 1335 (emphasis added).
Federal Defendants move to dismiss Count 5 for lack of jurisdiction, arguing thiff3lare
barred from seeking equitable relief in this Court because the Tucket8AotS.C. § 1491,
requires them to seek relief in the Court of Federal Claims. Because there isicabbpp
exception to Tucker Act jurisdiction here, the Court will dismiss Count 5 for lack efljation.

“Normally a takings] claim against the federal governmentsiioe brought as a
suit for money damageg«., the ‘just compensation’ that the Constitution assures) under the
Tucker Act in the Court of Federal Claims, 28 U.S.C. § 1491, or, for amounts not exceeding
$10,000, under the Little Tucker Act in district courBtudent Loan Mktg. AssV. Riley 104
F.3d 397, 401 (D.C. Cir. 199%n reh’'g(Mar. 11, 1997). Takings claims against the federal

government are “premature until a property owner has availed itself ofabesgrprovided by
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the Tucker Act.” Railway Labor Executives’ Assv. United State®987 F.2d. 806, 816 (quoting
Williamson Co. Regional Planning Commission v. Hamil&xg U.S. 172, 195 (1985)). A
Tucker Act remedy is available unless (1) Congress has expressly withGuaker Act
jurisdiction, see Preseault v. IC@94 U.S. 1, 12 (1990); or (2) the challenged government
action requires a person or entity to make a direct transfer of money to the gengsam
Eastern Enterprises v. Apfé&24 U.S. 498, 521 (1998ee also In Re Chateauguay Cof8
F.3d 478, 493 (2d Cir. 1995) (“We hold that where the challenged statute requires a person or
entity to pay money to the government, it must be presumed that Congress had no intention of
providing compensation for the deprivation throughTheker Act. Common sense dictates
such a presumption.”).

Plaintiffs’ takings claim falls squarely within the scope of the Tucker Act.
Neither exception to the Tucker Act is available here: a Tucker Act remedy has not been
withdrawn and Plaintiffs have not been required to make a monetary payment to the goternm
Plaintiffs do not claim otherwise. Rather, they presents two theories in suppaitriot dourt
jurisdiction. First, Plaintiffs argue that Federal Defendants’ “takinghoustitutionabecause
they are attempting to transfer Plaintiffs’ private property to a “competngnercial venture.”
Opp’n at 96-97 (citing"8 Am. Compl. § 339). They note that such a private taking can be
enjoined without regard to whether compensation is provided. Opp’n at 97. Second, Plaintiffs
argue thaDuke Power Co. v. Carolina Envtl. Study Grp., Jd4&8 U.S. 59 (1978) sanctions the
declaratory judgment sought in this case. Plaintiffs Bagke Poweto hold that a plaintiff may
bring a takings claim tdistrict court under the Declaratory Judgment Act when the plaintiff

seeks “declaratory judgment’ that the governmental action in question ‘does naleprovi
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advance assurance of adequate compensation in the event of a taking.” Opp’n ati®F (quot
DukePower, 438 U.S. at 70 n.15).

Federal Defendants retort that Plaintiffs subvert the clear mandate ofr Aatke
jurisdiction here. They contend that Plaintiffs have not alleged an unconstitusikingl t
because the NITC/DRIC project is a public projesidenced by the fact that it is a joint venture
between the State of Michigan and Canada and will be a publically accessibgée W¥eteral
Defendants reject Plaintiffs’ reading Dtike Powerand contend thd&duke Powemerely
expanded the scope ofmedies available to plaintiffs threatened with a government action
where potentially uncompensable damages will be sustained. Reply at 360ukm@owey
438 U.S. at 70 n.15) (“[T]he Declaratory Judgment Act . . . expands the scope of available
remedes. Here it allows individuals threatened with a taking to seek a declaration of the
constitutionality of the disputed governmental action before potentially uncompedsathges
are sustained.”)Because Plaintiffs have not alleged that an uncompensaibhg is threatened,
Federal Defendants argue that Plaintiffs must comply with the-seétled rule in the D.C.
Circuit that as long as Tucker Act jurisdiction is available, the plaintiff is bé&med suing in
district court.” Id. at 38 (citingStudent Loan Mktg Ass'a04 F.3d at 401).

Plaintiffs are correct about the unconstitutionality of a taking for privajgoses:
“it has long been accepted that the sovereign may not take the prop&iftyr dfie sole purpose
of transferring it to another private paByeven though is paid just compensationKelo v.
City of New London, Conrb45 U.S. 469, 477 (2005). However, a “State may transfer property
from one private party to another if future ‘use by the public’ is the purpose of thg[takild.

Thus, the purpose of a “taking” determines whether a use is public or prigast.482.
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Plaintiffs allege that Federal Defendants are taking Plaintiffs’ propedgyrteey
it “to other partes engaged in a competing commercial ventur&. A®. Compl. § 339. The
argument misses the mark because it does not contradict the public purpose of t#HERNITC
The NITC/DRIC will be an international bridge accessible to the gepahdic, owned and
operated by sovereign actors, not private entities. While it is true thatepowsinesses operate
bridges, it is at least as common, if not more so, for public entities to own and operatd tiee
fact that the NITC/DRIC, if completed, will be arapetitor for traffic that previously crossed
the Ambassador Bridge does not turn the current sovereign actions of U.S. governitiesit ent
into privatecommercial ventures. Because the alleged taking igsegrateunconstitutionali.e.,
one for private purposes, Plaintiffs must seek a Tucker Act remedy in the CoudiecdlFe
Claims. See Student Loan Mktg, Assli®4 F.3d at 401.

Plaintiffs’ reliance orDuke Powelis misplaced. IiDuke Poweyindividuals who
lived near federally licensed private nui@ower plants challenged the constitutionality of the
PriceAnderson Act, 42 U.S.C. § 221@hich capped the financial liability of nuclear power
companies in the event of a nuclear accidéntke Power438 U.S. at 65-66, 68. Timrke
Powerplaintiffs arguedhat PriceAnderson effected a taking because the liability limit in the
statute would never be sufficient to compensate victims in the event of a true digdster.
Seeidat 71 n.15. The residents did not “seek[] compensation for a taking, . . . but . . .
request[ed] a declaratory judgment that since the fAmckerson Act does not provide advance
assurance of adequate compensation in the event of a taking, it is unconstitutcthnahe
Supreme Court found that the Declaratory Judgment Act allowed the claim to be bnought i

district court because the Prié@derson Act “allows individuals threatened with a taking to
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seek a declaration of the constitutionality of the disputed governmental actioa petentially
uncompensabldamages are sustainedd. (emphasis added).

Duke Powerdoes not authorize the declaratory judgment sought by Plaintiffs.
Plaintiffs have not alleged an uncompensable taking or that there is no assuralerpiatea
compensation in the event of a future takimpkePoweraffords no path to plead around the
Tucker Act in these circumstances. Because Tucker Act jurisdiction is availabddrsth
Court of Federal Claims, Plaintiffs may not sue for equitable relief in this C8agSallie Mae,
104 F.3d at 401. @urt 5 will be dismissed.

D. Counts 6 and 7

Count 6 alleges that the “State Department’s decision to grant a Presidential
permit for the NITC/DRIC was contrary to law, arbitrary and capricious, ¢essxof statutory
authority, and otherwise in violation of the standards set forth” in the APAAn8 Compl.

1 341. Count 7 alleges that USDS’s approval of the Crossing Agreement violated thelstandar
set forth in the APA.See id 1 353-362.

1. Plaintiffs’ Standing

Federal Defendants move to dismiss Counts 6 and 7 on the grounds that Plaintiffs
lack standing, leaving the Court without subjeettter jurisdiction. Federal Defendants argue
that Plaintiffs have failed to articulate Article Il standing, that is, that theg kaffered an
injury, causedy Federal Defendants, that can be redressed by a court order.

A plaintiff's standing under Article 11l of the United States Constitution mast b
determined to establish the jurisdiction of a federal court to hear the casmanhdhre merits.
Steel Co. v. Citizens for a Better Eng23 U.S. 83, 101 (1998grand Council of the Crees v.
FERGC 198 F.3d 950, 954 (D.C. Cir. 2000). Standing is an “irreducible constitutional

minimum.” Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). To have Article Il
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standing, a plaintiff must establish: “(1) it has swdtean ‘injury in fact’ that is (a) concrete and
particularized and (b) actual or imminent, not conjectural or hypothetical; g ®)jtiry is fairly
traceable to the challenged action of the defendant; and (3) it is likely, as opposeeiy
speculativethat the injury will be redressed by a favorable decisiémi&nds of the Earth, Inc.
v. Laidlaw Envtl. Servs528 U.S. 167, 180-81 (2000) (citibgfenders of Wildlife504 U.S. at
560-61). The injury alleged cannot be conjectural, hypotheticagtesrspeculative or abstract.
Nat’l Treasury Employees Union v. United Statiegxl F.3d 1423, 1427 (D.C. Cir. 1996). An
alleged future injury must be imminent artd $hift[] injury from ‘conjectural’ to ‘imminent,’
the petitioners must show that thesaisubstantial . . . probability of injuryChamber of
Commerce of U.S. v. Envtl. Prot. Ageng42 F.3d 192, 200 (D.C. Cir. 2011) (internal quotation
marks and citation omitted).

“[W]hen the plaintiff is not himself the object of the government actio
inaction he challenges, standing is not precluded, but it is ordinarily ‘substamtak difficult’
to establish.”Summers v. Earth Island Inss55 U.S. 488, 493 (2009) (quotibgfenders of
Wildlife, 504 U.S. at 562). Because the “judicial goirconferred by Article Il does not exist
“to review the legality of governmental conduct in a vacuum,” a plaintiff mushoaestrate ‘a
personal stake in the outcome of the controversy’ in order to ‘justify exerciseafuttés
remedial powers on hisehalf.” Coal. for MercuryFree Drugs v. Sebeliu§71 F.3d 1275,
1279 (D.C. Cir. 2012) (quoting/arth v. Seldin422 U.S. 490, 498-99 (1975)). Notably, under
the doctrine of competitor standing, courts recognize that “economic acti@sasuinjury in
fact when agencies lift regulatory restrictions on their competitors onvasigeallow increased

competition against them.Bhd. of Teamsters v. U.S. Dep’t of Tran3j24 F.3d 206, 2011-12
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(D.C. Cir. 2013) (quotingherley v. Sebelius10 F.3d 69, 72 (D.C. Cir. 2010) (internal
guotation marks omitted).

Federal Defendants first argue that Plaintiffs have not alleged an injfioyesuf
to support Article 11l standing. They contend that “[n]othing about the State Depdis
issuance of the Pregdtial Permit for the NITC nor its approval of the Crossing Agreement will
affect Plaintiffs’ rights to continue operating their existing bridge.” MobDigmiss at 3536.
Plaintiffs insist that USDS approvals at issue are necessary to constiNET @®RIC, which
will divert a “substantial percentage” of toll traffic from the Ambassador Brattd destroy the
economic viability of the New SparSeeOpp’n at 60 (citing 8 Am. Compl. 11 7-8).

By focusing on Plaintiffs’ franchise rights, Federal Defendants ignona#ne
thrust of Plaintiffs’ position, which is that the NITC/DRIC will have a debilitatingnemic
impact on Plaintiffs’ existing busines§ee3™ Am. Compl. § 8. While the Court has concluded
DIBC Act does not grant Plaintiffs’ exclusivity, the Third Amended Complaintefigore than
a sufficient basis to support the allegations that the construction and operation of the
NITC/DRIC, less than two miles from the Ambassador Bridge, will work an immediate
economic injury on Plaintiffs.

Based on federal estimates, Plaintiffs alladgatureloss of traffic and toll
revenues due to NITC/DRIC that rise well beyond pure speculation. NITC/DRI@iliy-
authorized project that is moving full steam ahead. Plaintiffs citeutf&s publishe by Canada
and its United States partners that support construction of the NITC/DRi@esthat up to
75% of the Ambassador Bridge’s truck traffic and up to 39% of its passendientitifoe
diverted to the NITC/DRIC.” '8 Am. Compl. | 8. Additionally, “[tfaffic levels in the

Southeast Michigan and Southwest Ontario . . . are not sufficient to support” both the
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NITC/DRIC and the Ambassador Bridghl. 1 217. Plaintiffs also allege thdSDSofficials

have acknowledged that “[t]he finaatfeasibility of constructing a new separate bridge will be
undermined if Ambassador Bridge owners construct a nevaisectwin span; particularly if, as
now seems likely, the existing four-lane bridge span can be refurbished ana éeetation for
many years to come.'ld. Plaintiffs have cited sufficient relevant facts to show that the
construction of NITC/DRIC will result in the kind of injury recognized by the cditgre

standing doctrineSeeBhd. d Teamsters724 F.3d at 2011-12. Plaintiffe@d not wait until the
competitive injury occurs to bring suiSee Louisiana Energy & Power Auth. v. F.E.R1@1

F.3d 364, 367 (D.C. Cir. 1998) (where agencies lift regulatory restrictions on competitors or
allow increased competition, litigants need not wait until increased competitiorsjysee also
Adams v. Watsgri0 F.3d 915, 921 (1st Cir. 1993) (“While the project is not yet completed, and
hencespecific proof of competitive injury is not possible, it could hardly be thought that
administrativeaction likely to cause harm cannot be challenged until it is too late.”) daitanid
alterations omitted).

Federal Defendants contend that the chain of causation between USDS approvals
for the NITC/DRIC and the diversion of takvenues from DIBCihvolves far too many links
and depends on the actions of numerous third parties.” Mot. to Dismiss at 35 n.16. To the
contrary, the Court finds that Plaintiffs’ injury‘i&irly traceable to the challenged action[s]” of
USDS because the NITC/DRIC cantet built without USDS approvakriends of the Earth,
Inc., 528 U.S. at 180-81.

As to Count 7 only (Plaintiffs’ APA claim based on approval of the Crossing
Agreement by USDS), Federal Defendants maintain that Plaintiffs canratststa

redressability—the third element of standing. Federal Defendants argue that the Presidential
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Permit would survive even if the Crossing Agreement were invalidated becaG®sseng
Agreement is not a precondition to building a bridge under the IBA. Plaintiffs redpatnd t
construction of the NITC/DRIC requires both a Presidential Pemciipproval of the Crossing
Agreement Plaintiffsalso note thathe NITC/DRIC Presidential Permit Application specifically
relied on the Crossing Agreement.

The NITC/DRIC Presiddral Permit Application and pure logic support
Plaintiffs’ argument. Construction of a costly infrastructure project rneguarossborder
cooperation could not move forward if the international agreement governing the pejec
invalidated. The vitamportance of the Crossing Agreement is identified in the NITC/DRIC
Presidential Permit Application. The Crossing Agreement is necessary to:

e Establish the framework for the design, construction,
operation and maintenance of the NITC.

e Create a mechanisnfor oversight of the Crossing
Authority’s responsibilities for the design, construction,
operation and maintenance of the NITC.

e Establish standards for the process of selecting the private
Concessionaire and for the terms of the P-3 Agreement.

e Set paramets for the recoupment by Canada of the funds it
has advanced for the NITC.

e Confirm the commitment to address Record of Decision
(ROD) Green Sheet obligations (see Appendix A) and any
other mitigations or enhancements agreed to by the owners.

e Limit the liability of the parties.

e Establish the framework for the equitable distribution of
excess toll revenue following recoupment by Canada of the
funds it has advanced.

NITC/DRIC Presidential Permit Application [Dkt. 133 ] at 2. A structure chart in the
apgication illustrated that the Crossing Agreement is the only common link betweetateet
Michigan, the Michigan Department of Transportation, the Michigan Strategic fend, t
International Authority (consisting of 3 members each from Michigan andd@gr@anada and

the Crossing Authorityld. at 3. The Crossing Agreement obligates Canada to establish the

41



Crossing Authority, which is given the authority to fund and coordinate the acquisition and
leasing of landn the United Statefor the NITC/DRIC. SeeOpp’n, Ex. 38 (the Crossing
Agreement)]Dkt. 133-42] at 14, 20, 24. USDS could hardly, if at all, justify its approval of the
Presidential Permit in the absence of a formal agreement between the pairestedeauild the
NITC/DRIC.

Even if the Crossing Agreement were not a formal requirement for comnstro€t
the NITC/DRIC, the Court concludes that invalidation of this particular Crogsingement
would inevitably undermine and slow the planned construction of the NITC/DRIC, thereby
providing a remedy to Plaintiffs and giving them standing. The Court concludedainatf®
have standing to bring Counts 6 and 7 of the Third Amended Complaint.

2. Whether USDS Action is Reviewable Under the APA

Federal Defendants also move to dismiss Counts 6 and 7 because USDS'’s actions
are not reviewable under the APA.

a. Issuance of the Presidential Permit

Federal Defendants argue that USDS’s issuance of the Presidential Pethat for
NITC/DRIC constitutes unreviewable presidential action and is not finatggeaaion subject to
APA review. Federal Defendants reason Btatederived its authority to issue the permit from
Executive Order 11423, which invokes the President’s inherent constitutional powaerl&ereg
foreign powers. The APA provides for jedil review of “final agency action for which there is
no other adequate remedy in a court.” 5 U.S.C. 8 704. The issue here is whether the “final”
action that Plaintiffs challengethe Secretary of State’s grant of a Presidential Persithat of
an “agecy” so that review is available under the APA. While not an easy question, the Court
concludes that the issuance of the Presidential Permit was “Presidential”aacticnot

reviewable under the APA.
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The APA defines “agency” as “each authority c¢ tBovernment of the United
States, whether or not it is within or subject to review by another agency, but doeduds |
(A) the Congress; (B) the courts of the United States; (C) the governaiehésterritories or
possessions of the United States; (D) the government of the District of ColurldiaS.C.
8§ 701(b)(1). The President of the United States is also not an “agency” for purpAsgs of
review:

The President is not explicitly excluded from the APA’s purview,

but he is not explicitly ncluded, either. Out of respect for the

separation of powers and the unique constitutional position of the

President, we find that textual silence is not enough to subject the

President to the provisions of the APA. We would require an express

statement byCongress before assuming it intended the President’s

performance of his statutory duties to be reviewed for abuse of

discretion. . . . As the APA does not expressly allow review of the

President’s actions, we must presume that his actions are not subject

to its requirements.
Franklin v. Massachusetts05 U.S. 788, 800-01 (1992) (internal citations omitted). Therefore,
presidential actions “are not reviewable for abuse of discretion under thé ARt 801.

Executive Order No. 11,423 (E.O. 11423)edmates to USDS the President’s
authority to issue permits for bridges if USDS finds that issuance of the pethetapplicant
“would serve the national interest.” Executive Order No. 11,423, as amended. 33 Fed. Reg.
11741 (August 16, 1968) § 1(€h.In determining whether to issue a permit, the Secretary of
State, as an agent of the President, must consult with the Secretary &aberyl, the Secretary
of Defense, the Attorney General, and the Secretary of Transportatidhl1(c). If any of those

departments or agencies disagrees with the proposed decision by USDS, US&3ad thr

refer the application to the President for “his consideration and final decidchr§"1(f). In the

22 E.0. 11423 granted the authority to grant or deny permits for various types of bordegcrossi
facilities, including bridgeso the Secretary of State.
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absence of a disagreement, USDS makes the final detosimsue or deny the permit in
accordance with his proposed determinatiaia.” All permits issued under E.O. 11423 “remain
in effect in accordance with their terms unless and until modified, amended, suspended, or
revoked by the Presidentld. § 3.

In arguing thatJSDS’sissuance of the Presidential Permit was agamcynot
presidentiabction, Plaintiffs assert that the President’s authority to approve interaldbiodges
stems from Congress under the IBA and not from the President’s inhenstitutional
authority. SeeOpp’n at 48. This position conflates permitting for international bridgee—
focus of Count 6—and approval for such bridges. To be sure, the IBA requires Presidential
approval for the construction, maintenance, and operation of international bridges,|Biét the
says nothing about permit§ee33 U.S.C. § 535b. Itis only E.O. 11423 that sets forth the
procedures for the President’s issuance of bridge permits. In addition, E.O. 15428blshed
four years before the BBwas enactedCompare33 Fed. Reg. 11741 (Aug. 20 196d})h 33
U.S.C. § 535 (86 Stat. 731, Sept. 26, 1972). The fact that Congress has enactéd statues
governing bridges over navigable waters does not undermine the President’syaiatvoritrol
international border crossings in connection with his inherent constitutional authority over
foreign relations. According to the plain terms of E.O. 11423, the President issued thto®rder
virtue of the authority vested in me as President of the United States and Comma&Gidef of
the Armed Forces of the United States and in conformity with the provisions afr580fi of

Title 3, United States Codeld. The only statute that E.O. 11423 references is 3 U.S.C. § 301,

23 SeeRivers and Harbors Act of 1899 (1899 Act), ch. 425, § 9, 30 Stat. 1121, 1151 (now
codified at 3 U.S.C. § 401); 1906 Bridge Act, ch. 1130, § 1, 34 Stat. 84 (1906) (now codified at
33 U.S.C. 88 491-498); General Bridge Act of 1946, currently codified at 33 U.S.C. 88 525—
534.
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which authorizes the Presidentdelegate to agencies or executive branch officials the
performance of “any function which is vested in the President by law.” 3 U.S.C. 8G84. S
delegations are “revocable at any time by the President in whole or in jgart.”

Here, the “State Department stands in the President’s shoes by exercising the
President’s inherent discretionary power under the Constitution to issue crosspeondigs.”
Natural Res. Def. Council, Inc. v. U.S. Depf State 658 F. Supp. 2d 105, 109 (D.D.C. 2009)
(NRDQ (holding that State Department’s issuance of a permit for a cross-borgdgretiihe
between the United States and Canada pursuant to Executive Order No. 13,337, 69 Fed. Reg.
25299 (Apr. 30, 2004) (E.O. 13337 was a presidential action unreviewable urttie APA).
In other words, USDS acts as an agent or delegee of the President when it idgegebnits
consistent with the directives of E.O. 11423. Thus, “to challenge the issuance oflantiasi
permit, whether by the President himself or byD$Sas the President’s delegee, is to challenge a
presidential act, which is not reviewable under the APRRDC 658 F. Supp. 2d 105 at 111.
See also Sisseton-Wahpeton Oyate v. U.S. Dep't of 65&té-. Supp. 2d 1071, 1082 (D.S.D.
2009) (“The Presidens free to delegate some of his powers to the heads of executive
departments, as he has done here, and those delegation actions that are cargateaut
presumption of being as those of the President.”).

Plaintiffs make too much about Section 1(f) of the E.O. 11423, which authorizes
USDS to issue or deny a permit so long as no official with whom the Secreteguised to
consult disagrees with the Secretary’s determinat®eeOpp’'n at 53. This clarifying section of

the order does not alter the fundamental character of USDS action taken pursu@ntitbi23:

24 E.0. 13337 amended E.O. 11423 to “expedite reviews of permits as ngtessaelerate the
completion of energy production and transmission projects.” 69 Fed. Reg. 25299.
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even when no official disagrees with the Secretary’s determination, USDS #Hutsagent of
the President in issuirtyidgepermits. Plaintiffs are mistaken when they contend tleat th
President is removed from the process and plays no role in determining wheibdgeabrmit
is warranted.ld. Under E.O. 11423, the President retains the power to modify, amend, suspend,
or revoke any permit issued by USDSeeE.O. 11423 § 3. This supports the view that the
President considers the issuance of presidential permits to be presidéotial 3ee NRDC658
F. Supp. 2d at 111 (“That the President chose to retain ultimate authority to settle an
interagency dispute signals his betiedt the issuance of presidential permits is ultimately a
presidential action.”). The Presidenfiisal authority also means that “[n]o permit can issue
without, at the very least, the President’s acquiescence and the Presiden€éscarge is itself
anexercise of discretion that constitutes unreviewable presidential acttbnThe President’s
retention of these powers also confirms that the President is not “required to adherpdlicy
decisions” of USDS See Franklin505 U.S. at 799.

Lastly, the Court notes that permitting judicial review would “run afoul of the
separation of powers’ principle,” particularly because the “President adelegee here are
acting pursuant to the President’s inherent foreign affairs power, not pursaayteénabling
statute.” NRDC 658 F. Supp. 2d at 111f the Court concluded that APA review were available
here, the President would be obligated to decide each application for an internaitgeal br
permit personally in order to preserve the limgas on judicial review of presidential action.

For the reasons above, the Court concludes that USDS's issuance of a Preselential P
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constituted presidential action which is unreviewable under the AR@ount 6 will be
dismissed.

b. The Crossing Agreement is Subject to Judicial Review

Federal Defendants urge the Court to find that the Crossing Agreement is not
subject to judicial review becauskssDSapproval of the agreement sveommitted to agency
discretion by law. Mot. to Dismiss at 41 (citihggal Assistance for tnamese Asylum Seekers
v. Dept of State, Bureau of Consular Affgid04 F.3d 1349, 1353 (D.C. Cir. 199J¢nsen v.
Nat’l Marine Fisheries Sery512 F.2d 1189, 1191 (9th Cir. 1975); 5 U.S.C. 8§ 701(a)(2) (the
APA applies except to theent that “agency action is committed to agency discretion by
law™)). FederaDefendants contend that the IBA gives USDS broad discretion to determine
whether to approve an international bridge agreement because it involves “coomtexrns

regarding foeign relations, diplomacy, and national interestl” at 42 (citing 33 U.S.C.

25 Among Plaintiffs’ numerous allegations that USDS acted contrary to law bgdste
Presidential Permit for the NITC/DRIC is that USDS failed to “fulfiit§ obligations to conduct

an independent environmental analysis and assessment of purpose and neéthtiodal [
Environmental Policy Act, 42 U.S.C. § 432t ,seq(NEPA)].” 39 Am. Compl. ] 348.

Plairtiffs argue thatJSDSs issuance of the PresidaitPermit § subject to review for

compliance witPNEPA even if its actions are otherwise unreviewaldeeOpp’'n at 77.Federal
Defendants argue that Plaintiffs lack standing to raise a NEPA challSegi®lot. to Dismiss at

46. In respores Plaintiffs rely onLatin Americans for Soc. & Eco. Dev. v. Adm’r of the Fed.
Highway Admin.858 F. Supp. 2d 839 (E.D. Mich. 2012) to support their position that they have
standing. Latin Americansield that DIBC had standing to challenge NITC/DRICaemdEPA
because “of the alleged adverse effect on air quality and noise in the Debayhaare the

Bridge Company does business.” 858 F. Supp. 2d at 850. There are no comparable allegations
in the Third Amended Complaint. Plaintiffs do not have stamth challenge State

Department’s compliance with NEPA because they have not alleged anmynenental injury at

all. See ANR Pipeline Co. v. FERZDS5 F.3d 403, 408 (D.C. Cir. 2000) (finding plaintiff lacked
standing to bring a NEPA challenge becausailied to allege any environmental injury).

Plaintiffs’ interest in challenging competition from the NITC/DRIC is a puregnemic

interest and economic concerns are “not within the zone of interests protected by NERR.”
Pipeling 205 F.3d at 408.
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§ 535a). According to Federal Defendants, the Court lacks a clear standard to apply in
determining whether State Department’s actions were consistent with &i§nfpolicy. Id.
The Third Amended Complaint allegéster alia, that the “State Department’s
approval of the Crossing Agreement was in violation of the standards set forth in 5 U.S.C
8 706(2) because it approved an agreement that was entered into in violation of Michigan law.”
39 Am. Compl. § 357. Although “courts have been wary of segumessing executive branch
decision involving complicated foreign policy mattersggal Assistance for Viethamese Asylum
Seekers104 F.3d at 1353, it is surely within the province of this Court to determine whether
USDS acted in contravention of the standards set forth in 5 U.S.C 8§ 706(2) by approving an
agreement that violates state IZwSuch a decision would not touch on foreign policy matters.
Fedeal Defendants also argue that “the APA does not borrow state law or permit
state law to be used as a basis for seeking injunctive or declaratory rairedtdige United
States.” Reply at 53 (quotirig)-Shifa Pharm. Indus. Co. v. United State@7 F.3d 836, 854
(D.C. Cir. 2010)).El-Shifais inapt because those plaintiffs were “alleging a purpctiesie
common-law cause of action against the United States.” 607 F.3d at 854. Herefddatif
not asserting a stataw claim against the United StateRather, Plaintiffs allege USDS acted in

contravention of the standards set forth in the APA, at 5 U.S.C § 706(2), by approving an

26 Even though the Governor of Michigan applied to USDS for a Presidential Perthie for
NITC/DRIC and sought approveibm USDS forthe Crossing Agreement on the same day,
USDS’sseparately issuetthe Presidential Permit and approved the Crossing Agreement.
USDS’s notice in the Federal Register that it had issued the Presidential Pessiiewias to

the Crossing Agreemengeelssuance of a Presidential Permit to the State of Michigan, 78 Fed.
Reg. No. 75 (April 18, 2013)USDSonly confirmed by letter to the Governor of Michigan that

it had granted approval of the Crossing Agreem&e3® Am. Compl. § 17. Federal

Defendants do not argue that USDS’s approval of the Crossing Agreement iswaleei
presidential action.
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agreement for which its Michigan signatories had no authority under Michigaff |Bar the
reasons stated above, Fed&afendants’ motion to dismiss will be denied as to Count 7.

E. Count 8

Count 8 alleges that “the State Department and/or the United States have acted
contrary to law and in excess of statutory authority by issuing [the NITICXRe Presidential
Permit and i approving the Crossing Agreement.”® 8m. Compl. § 367. Federal Defendants
move to dismiss Count 8 for lack of jurisdiction on the grounds that the doctrine efatotery
review cannot be invoked in the absence of any violation of “any unambiguous, mandatory
statutory command, or any clear ultra vires action by a federal agenegua®d by that
doctrine.” Reply at 58. Because the Court has statutory jurisdiction under the AdAeto r
State Department’s approval of the Crossing Agreement, it will only deteth@revailability of
non-statutory review as it pertains to the Presidential Permit. For the reasmnsthe Court
concludes that nostatutory review is not available.

Under the doctrine of nostatutory review, “[jf a plaintiff is unable to bring his
case predicated on either a specific or a general statutory review provisioay B&lhbe able to
institute a norstatutory review action.'Chamber of Commerce of U.S. v. Reith F.3d 1322,
1327 (D.C. Cir. 1996) The Supreme Court created this “extremely limited” doctrineeegdom
v. Kyne 358 U.S. 184 (1958)See Griffith v. Fed. Labor Relations AytB42 F.2d 487, 493
(D.C. Cir. 1988) (“Thd_.eedom v. Kynexception is intended to be of extremely limited

scope.”). Judicial review of agency action is permitted when the agencynaetsess of

27 Michigan Governor Richard D. Snydeas filed a briehmicus curiago support the authority
of State actorsSeeAmicus Brief [Dkt. 219]. At the point of a motion to dismiss, however, the
Court gives credence to propepied facts in a complaint, “even ibdbtful in fact.” Twombly
550 U.S. at 555.
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delegated powers” or “contrary to a specific prohibition” of a statute that weesr “ahd

mandatory.” Kyng 358 U.S. at 188ee also Harmon v. Brucke855 U.S. 579, 581-82 (1958)
(“Generally, judicial relief is available to one who has been injured by an agioaeanment

official which is in excess of his express or implied powers.”). The D.C. Circaigtrased that
“review may be had only when the agency’s error is patently a misconstruction A€t . . . or

when the agency has disregarded a specific and unambiguous statutory directive . . . loe when t
agency has violated some specific command of a statGeffith, 842 F.2d at 493 (internal
citations and quotation marks omitted)If the doctrine of non-statutory review does not apply,

a court should dismiss the claim for lack of jurisdictida. at 494.

Plaintiffs argue that: (1) the PresidehtPermit was illegal because its issuance
depended on the illegal Crossing Agreement; (2) issuance of the Presidenmtid violated
standards set forth in the IBA; (3) issuance of the Presidential Permit difliatiffs’
franchise rights and the Boundary Waters Treaty; and (4) issuance of tltefraskPermit
violated NEPA. None of these four alleged illegalities is sufficient to triggestadutory
review.

Plaintiffs cannot invoke nostatutory review to challenge the Presidential Permit
basd on the alleged illegality of the Crossing Agreemé&taintiffs argue that the “IBA does
not give the State Department the power to approve illegal ‘agreements,’ eefdrindid not

give it the power to approve the Crossing Agreement, which was illegal.” Opp’n at 1liist At f

28 plaintiffs urge this Court to adopt a less stringent standard for determigiagahability of
non-statutory review where Congress has not specifically precluded relaewming that “the
qguestion is simpgl whether the challenged actions alea viresor otherwise illegal, not whether
they are ‘patently’ so.” Opp’n at 134. Plaintiffs cite no authority for this pritposand the
Court declines to adopt it when evaluating actions deemed, in this instance, to be these of
President.

50



blush, this argument appears to invoke statutory review based on an excess of delegated
powers theory. Upon deeper inspection, however, Plaintiffs request judicial re\aews5afS
action simply because it was not explicitly guided by statute. But this would jagicial
review ofanydiscretionary action by an agency or department and would impermissibly broaden
the “extremely limited” scope of nestatutory review. Moreover, Plaintiffs have not identified
any federbstatute that clearly limits Staseapproval, on the President’s behalf, of bridge
permits to those that are supported by governance agreements that aredeslgtate law.

Plaintiffs’ second argument also falls short. Plaintiffs maintain thdBthe
obligates USDS to determine whether the NITC/DRIC was necessary ancetlaay thcludes
the “clear admonition that the IBA cannot be interpreted to ‘adverselyt #ifecights of those
operating bridges previously authorized by the Congress to repair, replacarge exlisting
bridges.” Opp’n at 89 (citing H.R. REP. NO. 92-1303 &)3-As an initial matter, the Court
finds that the legislative history of the IBA, cited by Plaintiffs, canappsrt nonstatutory
review because the “specificcannambiguous statutory directive” or “specific command” must
be in the language of the statute itsé&iiffith, 842 F.2d at 493. As to a necessity
determination, the Court turns to the relevant portion of the IBA:

No bridge may be constructed, maintained, and operated as provided

in section 535 of this title unless the President has given his approval

thereto. In the course of determining whether to grant such approval,
the Presidenshall secure the advice and recommendations of

@...
(2) the heads of such departments and agencies of the Federal
Governmengs he deems appropriate to determine the necessity for
such bridge
33 U.S.C. § 535b (emphasis added).
Plaintiffs read this language to mandate that a determination of necessitydge mad

while giving discretion as to which agency the President might turn for advice and
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recommendation. Federal Defendants read the clause to contain only perrarsginagé that
the President secure counsel from such agencies as he deems appropriate.FEdettadr,
Defendants argue that, at best, Section 535b is subject to different intespeetatil therefore
cannot support a claim for non-statutory review because “non-statutory review nbasgeloleon
a statute or regulation that is subject to only one reasonable interpretddioat'67 (citingint'l
Ass’n of Machinists & Aerospace Workers, Dist. Lodge 166, BFLv. Griffin, 590 F. Supp.
2d 171, 178 (D.D.C. 2008)).

The legislative history of the IBA reveals that Congress considered ittampor
thatthe President consult with appropriate executive departments and agermiesppfoving
a new international bridge: “Section 4 imposes the further requirement thatopther
construction of an international bridge, a presidential permit be obtained. Such agaohio
be issued until the advice and recommendations of interested executive depathdegsncies
are obtained.” H.R. REP. NO. 92-1303 at 4. “The approval of the President is required by
section 4. This approval is to be based on the advice and recommendations of . . . the heads of
appropriate Federal departments and agencies.” S. R4A1221972 USCCAN 3399, 3400.
While Federal Defendants’ position is better supported by the record, both padtbesee
reasonable but contrary interpretations of the IBA. For that reason, the Court carthode
that USDS has disregarded a “clear and mandatory” provision of the IBA, a®delyiKynes
See Nat'l Air Traffic Controllers Ass'n AFCIO v. Fed. Serv. Impasses Pa87 F.3d 1256,
1264 (D.C. Cir. 2006) (finding that it cannot conclude that agency violated a “specific and
unambiguous statutory directive” where both parties “have raised competiungents

regarding the proper interpretation of the disputed statutory provisions
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Plaintiffs’ third argument fails as well. The Court need not exercise naresta
review over Plaintiffs’ claim that the issuance of the Presidential Permit vidkstgdranchise
rights because the Cowtready has concluded that there wasuch violation. The doctrine of
non-statutory review will not afford Plaintiffs a path to check Ssatempliance with the
Boundary Waters Treaty. h€ Boundary Waters Treaty does not confer a private right of action
and “judicial courts have nothing to do, and can give no redress” for alleged violations of a
treaty. Canadian Transportation Co. v. United Staté83 F.2d 1081, 1092-93 (D.C. Cir. 1980).

Plaintiffs’ fourth argument based on USDS’s compliance with NEPA does not
support norstatutory reviewecause Plaintiffs lack standing to raise a NEPA challeagye
explained above.

Plaintiffs cannot meet the standards required to invoke non-statutory review
because they have not cited an instance where Federal Defendants have acted in excess of
delegaed powers or contrary to specific statutory prohibitions as requireednjom v. Kyne
358 U.S. at 188. For these reasons, Count 8 will be dismissed for lack of jurisdiction.

F. Count9

Count 9 alleges that Federal Defendants violated the Equal Prot€tiose by
using the regulatory approvals process to discriminate against the “prigateéd New Span in
favor of the government-owned NITC/DRIC, which the Federal Defendants have sought to
promote while attempting to slow down and prevent the construcfithe New Span.” "8Am.
Compl. T 278. Specifically, Count 9 alleges that Federal Defendants have engagetymat r
discriminatory actions, including: (1) a concerted effort to build the NI'RIDand to prevent
the building of the New Span; (2)3CG'’s refusal to grant a navigational permit for the New
Span; (3) FHWA's acceleration of NEPA approvals for the NITC/DRIC whil€G$ragged its

feet on Plaintiffs’ application; and (4)SDS’sdecision to issue the NITC/DRIC a Presidential
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Permit. Id. Faintiffs argue that they are similarly situated to the NITC/DRIC proponents
because (1) “both are seeking to build a bridge less than two miles away from drez enan
area that can only economically justify one of those projects” and (2) “bothoitiast
regulatory approvals from the federal government to build their bridges.” Oppa{(eiting 3¢
Am. Compl. 1 7, 217-228). Federal Defendants move to dismiss Count 9 for failure & state
claim on the grounds that Plaintiffs are not similartyatied to the proponents of the
NITC/DRIC and have not been subject to differential treatment.

A plaintiff who is not a member of a suspect class may establish a violation of the
Equal Protection Clause as a “cladsone” by demonstrating that the plafhhas been
“intentionally treated differently from others similarly situated and that tiseme rational basis
for the difference in treatmentVYill. of Willowbrook v. Olech528 U.S. 562, 564 (2000). “The
threshold inquiry in evaluating an equabfaction claim is, therefore, to determine whether a
person is similarly situated to those persons who allegedly received favoealraeint.”
Women Prisoners of Dist. of Columbia Dep’t of Corr. v. isstof Columbia 93 F.3d 910, 924
(D.C. Cir. 1996) (internal citation and quotations omitted). Importantly, this requitéserves
to distinguish claims to the treatment that was afforded others, which can beabbgninder
principles of equal protection, from bare complaints of governmental unfairnesh, cahicot.”
Quezada v. MarshalB15 F. Supp. 2d 129, 135 (D.D.C. 2013).

As an initial matter, Plaintiffs and the proponents of the NITC/DRIC are not
subject to all of the same regulatory approvals from the federal govertoriantd their
respectivebridges. Plaintiffs cite State’s issuance of a Presidential Permit to the NITCA3R
a source of unequal treatment, but Plaintiffs are not required to obtain a PralsRmit. On

this point, Plaintiffs cannot show differential treatmeg8ee Vdmen Prisoners93 F.3d at 924
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(equal protection requires plaintiff to be “similarly situated to those pergbosllegedly
received favorable treatment”).

Similarly, Plaintiffs’ complaint about USCG's refusal to grant a navigational
permit for the NewSpan is a nostarter because the Court determined that USCG did not act
improperly bydenying Plaintiffsa navigation permitSee Detroit Int'l Bridge Co. v. Gov't of
Canada 53 F. Supp. 3d 1 (D.D.C. 2014)dgment enterecb3 F. Supp. 3d 28 (D.D.C. 2015).
Thus, the Court finds that there were vaaational basisdr any purported difference in
treatmenby USCG SeeVill. of Willowbrook 528 U.S. at 64. Moreover, the proponents of the
NITC/DRIC have not yet submitted an application for a navigation permit to USeéviot. to
Dismiss at 53. There is simphp way to compare USCtigeatment oPlaintiffs and the
NITC/DRIC proponents with respect to thampéting process whethe NITC/DRIC proponents
have not even started that process. Although Plaintiffs claim that the “twotprojethave been
subject to very different treatment,” the allegationswvhich they rely do not mentighe
NITC/DRIC proponents, much less articulate how USCG has afforded them marabie
treatment. Opp’n at 99 (citing®Am. Compl. 11 152-53, 156). Undeterred, Plaintiffs insist that
there is significance to the contemporaneous denial of their navigation pern#Ciy and
USDS'’s approval of a Presidential Permit to the NITC/DRIC. Opp’n at 99. Ththéddwo
independent federal agencies have granted or denied entirely distinctoggaitgarovals at a
similar point in time does not establiskiableequal protection claim.

Both the New Span and the NITC/DRIC are subject to NEPA review. Plaintiffs
allege that the “Coa%tuard’s treatment of the alleged environmental impacts of the Ambassador
Bridge New Span contrasts sharply with FHWA's treatirof the environmental impacts of its

own project, the NITC/DRIC.” '8 Am. Compl.  165. Plaintiffs argukat the “Coast Guard. .
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subjected Plaintiffs’ New Span to years of unnecessary environmental exea though its
environmental impact will be insignificant to nonexistent given that it will be constructed
directly alongside the [existing span] and will connect to the existing Asatlas Bridge plaza.”
Opp’n at 99. Plaintiffs maintain that this treatmh “contrasts sharply” witkRHWA's review of
the NITC/DRIC, which was subject to an interagency “streamlining agnemesigned to
expedite review.d.; 39 Am. Compl. T 165 (“FHWA granted expedited environmental approval
for the NITC/DRIC.”). While Plaintiffs’ allegations reveal frustrati@t being subject to a
lengthy and complicated environmental review, the Court finds insufficiers tuasonclude
that Plaintiffswere treated diffantly with respect to the NEPA approval proceseretwo
independentederal agenciesonductedseparatenvironmentateviews. In addition, he New
Span and the NITC/DRIC, although proximately locatedpatedentical projectand
therefore pose unique issue®laintiffs’ lay opinion that the environmental impact of the New
Span “will be insignificanto nonexistent,” 'S Am. Compl. § 150, does not support tham
that USCG has subjected Plaintiffs to an improplemg NEPA review Plaintiffs cannot state a
claim for anequal protection violation when the results and intermediary steps of the
environmental reviewor one bridge project do not mirror the process for another, particularly
when the review wasonducted by a different federal agen&yomen Prisoner93 F.3d at 924
(“dissimilar treatment of dissimilarly situated persons does not eielgtial protection”)
(internal citation and alteration omitted).

The heart of Plaintiffs’ argument is that Federal Defendants have discechinat
against “Plaintiffs’ privatelyowned New Span in favor of the Governmented NITC/DRIC”
in order to delayhte construction of the New Span. Opp’n at 102. The Cuoastparsed

Plaintiffs’ arguments and finds insufficiefatictual allegations differentialtreatment byhe
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individual Federal Defendants supporthis claim Plaintiffs’ claim that the “regulatory
approval for the Twin Span should have been straightforward given that the Twin Span does not
require an IBA Bridge Permit and does not pose any navigational or environmebtahys,”
Opp’n at 101 (citing 'S Am. Campl. 1 150, 153), ia conclusory lay opinionTwombly 550
U.S. at 555, and contrary to this Court’s dismissal of Count 4 against USIEB®Gugh Plaintiffs
point the finger at Federal Defendante primary delayacingthe New Span has been
Plaintiffs failure or inability to acquire air rights over Riverside Pakee3® Am. Compl. 1 170
(acknowledging that Plaintiffs need to acquire air rights over land owned I&itthef Detroit).
Even though the Coast Guard denied Plaintiffs’ application for a navigation permit inc2009 f
this reason, Plaintiffand theCity of Detroitonly agreed to swap larid secure the necessary air
rights over Riverside Parfkr Plaintiffsas ofJuly 2015 For the reasons above, the Court will
dismiss Count 9.
V. CONCLUSION

For the reasons set forth above, Federal Defendants’ Motion to Dismiss, Dkt. 126,
will be granted in part and denied in part. Counts 1, 2, 3, 5, 6, 8, and 9 will be dismissed. Count
7 remains.Plaintiffs’ Motion for Partial Summary Judgmebikt. 133, will be denied in part as

moot as to Counts 1, 3, and A.memorializing Order accompanies this Opinion.

Date:September 30, 2015
/sl
ROSEMARY M.COLLYER
United States District Judge
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