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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PENELOPEMINTER,

Raintiff, :
V. : Civil Action No. 10-0516(RLW)

DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION*

According to the plaintiff, the Distriaif Columbia failed to make reasonable

accommodations for her disability and termindted employment in violation of Titles I and Il
of the Americans with Disabilities Act (“ADA”seed42 U.S.C. 8§88 12104t seq.the
Rehabilitation Actsee29 U.S.C. 88 79&t seq. and the District of Columbia Human Rights Act
(“DCHRA"), seeD.C. Code 88 2-1401.( seq This matter is before the Court on the District
of Columbia’s motion to dismiss or for summamggment. For the reasons discussed below, the
motion will be denied without prejudice.

l. LEGAL STANDARD

The Federal Rules of Civil Procedure requivat a complaint contain “‘a short and plain
statement of the claim showing that the pleaslentitled to relief,’” in order to ‘give the

defendant fair notice of what the . . aioh is and the grounds upon which it rest83&ll Atl.

' This is a summary opinion intended for the pardied those persons familiar with the facts and
arguments set forth in the pleadings; notndied for publication in the official reporters.
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Corp. v. Twombly550 U.S. 544, 555 (2007) (quotitpnley v. Gibson355 U.S. 41, 47 (1957));
accord Erickson v. Pardu®51 U.S. 89, 93 (2007) (per curiam). Rule 12(b)(6) tests the legal
sufficiency of a complaintSee Browning v. Clintor292 F.3d 235, 242 (D.C. Cir. 2002). “To
survive a [Rule 12(b)(6)] motion to dismiss, argmaint must contain sufficient factual matter,
accepted as true, to state a claim tefé¢hat is plausible on its face Ashcroft v. Igbal129 S.

Ct. 1937, 1949 (2009T,wombly 550 U.S. at 570. A complaint must be dismissed if it consists
only of “[tlhreadbare rdtals of the elements of a cause of action, supported by mere conclusory
statements.”Igbal, 129 S. Ct. at 1949.

On a Rule 12(b)(6) motion, the Court treidws factual allegationsf a plaintiff's
complaint as if they were true, and draws@dlsonable inferences steng from such factual
allegations in the plaintiff's favorSee Ericksonb51 U.S. at 94. While the complaint is to be
“construed liberally in the [plaintiff's] favor,the Court “need not accept inferences drawn by
plaintiff[] if such inferencesre unsupported by the facts sat in the complaint."Kowal v.

MCI Commc’ns Corp 16 F.3d 1271, 1276 (D.C. Cir. 1994&e also Twomblp50 U.S. at 555
(stating that a court is “not bound to acceptras a legal conclusion couched as a factual
allegation”).

Summary judgment is appropriate whenti@ving party demonstrates that there is no
genuine issue as to any matefadt and that the moving partyestitled to judgment as a matter
of law. See Moore v. Hartma®,71 F.3d 62, 66 (D.C. Cir. 2009) (citing Fed. R. Civ. P. 56(c)
andAnderson v. Liberty Lobby, Inel77 U.S. 242, 247 (1986)). A genaiissue of material fact
exists if the evidence “is such that a reasdmgury could returra verdict for the nonmoving

party.” Anderson477 U.S. at 248. A party, however, mpstvide more than “a scintilla of
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evidence” in support of its position; the quantahevidence must be such that a jury could
reasonably find for the moving partid. at 252.
. BACKGROUND

The plaintiff “suffers from sarcoidosand rheumatoid arthritis, both of which are
chronic, systemic inflammatory diseases thaseaagin in the joints, lungs, lymph nodes and
other tissue.” Am. Compl. T 10n addition, the plaintiff has “filbmyalgia, a medical disorder
characterized by chronic widesad pain, debilitation fatigusleep disturbance and joint
stiffness.” Id. 1 10.

The plaintiff was employed by the District of Columbia as a social worker for
approximately 19 yeardd. § 9. During those years, she “was promoted several times, managed
independent programs and staff, &ad excellent recommendationsid. T 11.

In August 2001, the plaintiff was detalléo the Child Fatality Review Committee
(“CFRC”) as a Program Specialist with the O#iof the Chief Medical Examiner (“OCME”").
Id. § 12. When a new Child Fatality RevielCFR”) Coordinator position was advertised, the
plaintiff applied and interviewed fahe position, but was not selectdd. § 13. On the belief
that a less qualified person with no prior expece in fatality review had been chosen, the
plaintiff filed a grievanceld. 1 14. Although the position wasthdrawn after she filed her
grievance, according to the plaintiff, the gmsi later was awarded to the same, less qualified
individual. I1d. The plaintiff was informed by her sup&sor, Sharan James, that she was not
selected because she had previoosade “requests . . . for acoomodation of her disabilities.”
Id. 7 15.

In late 2004 or early 2005, Ms. James “washpoted to FatalityReview Coordinator,

leaving the CFR Coordinator position vacand § 18. In early 2006, thgistrict advertised
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two positions: Child Fatality Review Coordinaand Domestic Violence Fatality Review
(“DVFR”) Coordinator. Id.  20. Upon the belief that the latposition had a “less burdensome
case load,id. 1 22, which “would best accommaddher] health conditionsjd. { 20, the
plaintiff expressed a preference to Mames for the DVFR Coordinator posititch, | 22. After
discussing both positions with Ms. James, al§ age“specific accommodations for her disability
as . .. related to each positiord’, the plaintiff applied for both positionsd.  24. The
accommodations she sought “included a flexibleknszhedule, reduced hours, or the ability to
work from home one or two days per weekd: I 22. With Ms. James’ coaxing, however, and
in light of the plaintiff's experience with chilfatality review, the plaintiff withdrew her
application for the DVFR Coordinator positiond. The plaintiff was offered the CFR
Coordinator position, and she accepteslfbsition on or about May 1, 200&l.  25. The CFR
Coordinator’s duties included the day-to-day nggmaent of the CFRC, supervision and training
of CFRC staff, development of grant applicatioselection and assignment of cases for review,
development of reports from case reviews, and attendance at review team mé&stengs.

In June 2006d. 1 27, and on two other occasioits,f 28, the plaintiff sought
permission to work from home one to two dags week to accommodate her disabilitigs.
26. Although “Ms. James allowed stafftiave flexible schedules upon request,™ 23, the
plaintiff's requests were denied, 1 27, in part because ofdefidentiality concerns” about
taking “medical records home to reviewd’ 1 29, notwithstanding Ms. James’
acknowledgement that she and the plaintiff “athe brought work home amregular basis, as
did numerous co-workersid. § 30. Instead, Ms. James “reamended that [the plaintiff]

convert the position to [a] part-time” positiotd.  27.
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On September 26, 2006, the plaintiff “slippgdthe wet, newly-waxed hallway floor in
the OCME building” resulting in injuries to heatk and left knee, and aggravating prior injuries
to her left ankle and foaustained in a 2005 falf. 1 32, when she “tripped over office
equipment power cords,” fell, and “ured her left ankle and foot.d.  19. She sought
disability compensatn for her injuries.See idf 34.

The plaintiff requested cleat or administrative assistanai&h her non-essential duties;
Ms. James allegedly “refused the accommodatimhiadicated that sheomld only consider [it
if the plaintiff] converted hefull-time position to part-time.”ld. § 36. After hawvig met with an
EEO Coordinatorsee id f{ 36, 38, the plaintiff filed a einge of discrimination based on
disability with the EquaEmployment OpportunitCommission (“EEOC”).Id. { 39.

As her condition worsened in early 200ddas she was pursuitigverlapping Workers’
Compensation and ADA claims” without assistandef 42, the plaintiff “began staying up late
to work to keep up with her work loahd her frequent doctor and physical therapy
appointments,id. 1 43. Ms. James allegedly warned pleantiff “that she was prohibited from
staying late and that the admin&tve staff was ‘watching her.”ld. By February’s end, the
plaintiff experienced “pain and fatigue fraime injuries and disability [which] required
significant periods of rest and irtaaty for less and less exertionfd. § 44. The stress and
“medical duress” she experiencebmpted the plaintiff to te medical leave on February 27,
2007. 1d. Her status was recorded as “absentavtieave” instead of “leave without payld.

1 45. The plaintiff was instructed “not to retdorwork until she was if for duty,” and that she
should apply for Social SectyiDisability Income.” Id. § 47.
The plaintiff conferred with OCME’s CHief Staff, BeverlyFields, and General

Counsel, Sharlene Williams, on June 1, 2007 47, at which time the plaintiff was advised
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that “they had calculated [her] Family Mediead Leave Act (‘FMLA") leave and [determined
that] she had none leftid. The plaintiff had not applied fétMLA leave at that point, and was

permitted to do so even though the request “wbeldeclined since she had no leave lelt.”

At the suggestion of Ms. Fields and Ms. Williarese id, on June 3, 2007, the plaintiff
requested FMLA leave, asked to be placed amdevithout pay status, or, alternatively, asked
“to have leave loaned to her via the ‘Leave Bankd’ { 48. On June 14, 2007, Ms. James sent
the plaintiff a written request for “medicegrtification for helFMLA application,”id. 49, and
on June 20, 2001, the plaintiff submitted “a medeagatification from her neurologist . . . that

[she] was ‘totally disabled™ for an indieite period beginnig on September 26, 2006,  50.
She “projected that she would return to wbykearly September 2007 based on her prognosis.”

Id. 1 50.

The plaintiff's employment was terminatetfective August 8, 2007, an action which the
plaintiff attributes to “her attempts to secure reasonable accommodbetifor her disabilities.”
Id. 1 51. She filed a second charge of disaration based on disalifiwith the EEOC on
October 19, 20071d. 11 53, 58a. The EEOC issued dibkof Right to Sue on December 22,

2009. Id. 11 56, 58.c.

On November 14, 2007, the plaintiff alsled a charge of discrimination with the
District of Columbia’s Officeof Human Rights (‘DCOHR”) “allegig retaliation and denial of
D.C. FMLA benefits; her charge was dismisseldninistratively based ahe prior EEOC filing,
however.Id.  54. Her request for reconsideration was granted on February 5, 2008, but only

with respect to the FMLA allegationid. § 55. By letter dated June 3, 2008, the DCOHR
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notified the plaintiff that it found “no probable cause to bebkethat the District unlawfully
denied [her] leave pursuata the D.C. FMLA.” Id.

On March 22, 2010, the plaintiff submitted Ipgo secomplaint and application to
proceedn forma pauperigo the Clerk of Court. The Cdugranted her application to procead
forma pauperion March 26, 2010, and the Clerk dockitiee complaint and application on
March 30, 2010.

The plaintiff alleges that the District failéo provide her reasable accommodation for
her disability, namely a flexible work schedwolepermission to work from home one or two
days per week (Counts | and 1), and disgea her for having requested accommodations
(Count Il), in violation of the ADA. She furthalleges that these same actions violated the
Rehabilitation Act (Counts IV and V). Lastly, thkintiff alleges that her termination violated
the DCHRA (Count VI). She demds a declaratory judgment, refatement, back pay, and an
award of attorney fees and costs, among other relief.

1. DISCUSSION

A. The Plaintiff Filed Her Complaint Timely

A plaintiff bringing a disabity discrimination claim under Title | of the ADA must file
her complaint within 90 days after receipt of a rightde-ketter from the EEOCSee42 U.S.C.
88 2000e-5(f)(1), 12117(a). The District of Coluenoves to dismiss Counts | and Il of the
Amended Complaint on the ground that the pitifailed to file her complaint timely See
Mem. of P. & A. in Supp. of DeDistrict of Columbia’s Mot. to Dismiss, or in the Alternative,
for Summ. J. ("Def.’s Mem.”) at 5-6. Specifically, the Distriafaes that the plaintiff did not
file her complaint until March 30, 2010, the datewhich the Clerk docketed the pleading, or 94

days after her receipt tfe right-to-sue letterld. at 6. The plaintiff responds by stating that
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“[t]he date the Clerk’s Office received the cdaipt, March 22, 2010, is within the 90-day filing
period that began when [she] received her rigkdue letter from the EEOC on December 22,
2009.” Minter's Mem. in Opp’n to the Districf Columba’s Mot. to Dismiss, or, in the

Alternative, for Summ. J. (“Pl.’s Qgn”) at 4. The Court concurs.

Any delay which occurred betweéme Clerk’s receipt of thisro secomplaint,
accompanied by an application to proceetbrma pauperisand entry of these documents on
the Court’s electronic docket atributed to the Court’s inteahprocesses. The statute of
limitations is tolled for this periodSee Murray v. HarveyNo. 05-0514, 2006 WL 176103, at *1
(D.D.C. Jan. 24, 2006) (tolling the 90-day stanftémitations for the filing of an employment
discrimination complaint from the tkaon which the Clerk received theo seplaintiff's
complaint and application to procesdforma pauperisand the date on which the Clerk
officially filed the complaint on the Court’s electronic dock&}illen v. Nat'l Grange955 F.
Supp. 144, 144-45 (D.D.C. 1997). The plaintiff is pehalized for this administrative delay.
See, e.g., Tawwaab v. Virginia Linen Serv.,,I1584 F. Supp. 2d 68, 70 (D.D.C. 2009). Ninety
calendar days from December 22, 2009, the datehich the plaintiff received the right-to-sue
letter, falls on March 22, 2010, thetdan which the Clerk received h@o secomplaint and
application to proceenh forma pauperis

The Court concludes that the plaintiff timdilled her complaint, and the District’s
motion to dismiss Counts | and Ill on this basis will be denied.

B. The Plaintiff Alleges th&he Is a “Qualified Individual”

The standards for a failure-to-accommodate claim are the same under both the ADA and

Rehabilitation Act:
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In order to make out a prima factase, a plaintiff must show: (1)

that she was an individual whodha disability within the meaning

of the statute; (2) thahe employer had notiad her disability; (3)

that with reasonable accomdhation she could perform the

essential functions of the ptien; and (4) that the employer

refused to make such accommodations.
Gordon v. District of Columbiad80 F. Supp. 2d 112, 115 (D.D.C. 2007). The District of
Columbia moves to dismiss the plaintiff's disgination and retaliation claims under both the
ADA and the Rehabilitation Act on the ground thatplentiff is not a “quéfied individual” for
purposes of these statute&3ee generallfpef.’s Mem. at 6-8.

Generally, the ADA prohibits a covetrentity from “discriminat[ing] gainst a qualified
individual on the basis of disability in regleto job applicatioprocedures, the hiring,
advancement, or discharge of employees, eyga compensation, job trémg, and other terms,
conditions, and privileges of employment.” 42 U.S.C. § 12112(a). The parties do not dispute
that theDistrict of Columbia is “covered entity” for purposes of the ADA.

For purposes of Title | of th&DA, a “qualifiedindividual” is:

[A]n individual who, with orwithout reasonable accommodation,
can perform the essential functions of the employment position
that such individual holds or desires.

42 U.S.C. § 12111(8)A disability is:
(A) a physical or mental impairmetitat substantially limits one or
more major life activitie of such individual;

(B) a record of suchn impairment; or
(C) being regarded as having such an impairment . . . .

42 U.S.C. § 12102(1yee29 U.S.C. § 705(9)(B) (adopting the ADA’s definition
of “disability” for purposes of the Rehditation Act). The parties do not dispute

that “working” is considered a majordifactivity. 42 U.S.C. 8 12102(2)(A).
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Focusing narrowly on the “medical certificat from her neurologist . . . that [the
plaintiff] was ‘totally disabled’ from Septdmer 26, 2006 to ‘indefinitely,” Am. Compl. { 50,
the District argues that the phdiff is not a qualified individual because she “was unable to
perform the essential duties ofrlposition.” Def.’s Mem. at 8 According to the District, an
employee who is on indefinite leave or whaweat appear at her designated workplace cannot
perform essential futions of her job.See idat 7. Because [the] plaintiff has plead that she was
totally and indefinitely disabled, she cannot also contend tleatvak a ‘qualified individual.™
Id. at 8.

The plaintiff counters that éhDistrict “has mischaracteed the facts stated in the
Amended Complaint” by “improperly focus[inghly on a certification m [the] neurologist,
which addresses her prior workplace injuries prexisting disability a%otal and indefinite’
for purposes of her disabilityaims.” Pl.’s Opp’n at 4.

For purposes of this motion, the Court a¢sépe factual allegens of the Amended
Complaint as true, and during the relevant tpaaod, the plaintiff had been placed on “absent
without leave” statusSeeAm. Compl. 1 44-45. It appesathat the plaintiff obtained the
neurologist’s certification toupport her application for Soci8lecurity Disability Income
benefits,id. I 47, or her request for exard leave (such as leavélwout pay or FMLA leave),
see id 11 48-49, particularly in lighaf her stated intdion to “return to work by early September
2007 based on her progress” at that tiimey 50.

The fact that the plaintiff was deemfédtally disabled” for purposes of seeking
disability benefits or FMLA leave does not automatically prechmteassertion of disability for
purposes of the ADA or the Rehabilitation AGee Cleveland v. Policy Management Sys. Corp.

526 U.S. 795, 803 (199%wanks v. Washington Metro. Area Transit Autti6 F.3d 582, 586

10
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(D.C. Cir. 1997) (holding that éreceipt of disability bena§ does not preclude subsequent
ADA relief). In some situations a claim for Sal Security Disability Income benefits “can
comfortably coexist side by side” with an ADA clair@leveland 526 U.S. at 803While the
ADA takes into account a plaintif’ability to perform the essgal functions of her position
with a reasonable accommodation, thei&loSecurity Administration does nege id, imposing
a burden on the plaintiff to “expld]] the discrepancy” between heaim of total disability for
one purpose, while claiming that she could penftine essential functions of her position for
another.ld. at 807. The plaintiff should belalved to do so in this case.

C. The Plaintiffs Amended Complaisdequately Alleges Retaliation Claims

According to the District, the plaintiff's retaliation claims (Counts Ill, V and VI) “are
inextricably entwined with her claims for faikito accommodate,” and therefore the retaliation
claims also must faif. Def.’s Mem. at 8. Based on theurologist’s certitation that the
plaintiff would be unable to wordt all for an indefinite p@od, the District argues, “her
allegations preclude any causahoection between [her] protectactivity and her termination.”
Id. at 9. The plaintiff counters th#te neurologist’s aéfication was intended “for disability
benefit purposes . . . to determine the level oftilita benefits paid to claimants,” and “was not
and is not [a certification thahe is] ‘indefinitely and totallgdisabled’ for the purposes of her
ADA and Retaliation [Act] clans.” Pl.’s Opp’n at 6.

A plaintiff states a clainof retaliation under the ADA by alleging that she engaged in
protected activity, that she was subjected to aems& action by her employer, and that there is a
causal link between the protectedivty and the adverse actiomMMayers v. Laborers’ Health &

Safety Fund of N. Am4,78 F.3d 364, 369 (D.C. Cir. 2007) (citiBgnith v. District of

2 Counsel for the District represents thagst arguments “apply equatly plaintiff's claim

for relief under the DCHRA.” Def.’s Mem. at 8 n.3.
11
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Columbia,430 F.3d 450, 455 (D.C. Cir. 2005)). Simiarthe elements of a retaliation claim
under the Rehabilitation Act are “that (1) she egghin statutorily pratcted activity; (2) her
employer took a materially adverse action agdies; and (3) a causal connection between the
two exists.” Norden v. Sampeb03 F. Supp. 2d 130, 156 (D.D.C. 2007). Causation may be
established by “a close temporal relationsiigme” between the protected activity and the
adverse actionSingletary v. District of Columbjé851 F.3d 519, 525 (D.C. Cir. 2003). The
parties do not dispute that termination is an adversera@nd the Amended Complaint
adequately alleges tmemaining elements of both the ADA and Rehabilitation Act claims: the
plaintiff's engagement in pretted activity by requeting accommodations and by filing charges
of discriminationseeAm. Compl. 1 80-84 (Count 11199-103 (Count V), and suggesting, at
least, temporal proximity between h@ptected activity ad her terminatiorsee id | 32-51, as
most of the pertinent eventsaurred within a one-year period.
D. The Plaintiff's Claim Under Title Il of the ADA May Proceed

According to the plaintiff, the District of Qambia is a “public enty” for purposes of the
ADA, Am. Compl. 1 72, and in this capacity the District “denied [tlaenpiff an] opportunity
for a reasonable accommaida for her disability,”id. I 75, in violation of the ADAId. | 76.
The District of Columbia @ues that Count Il must besthissed because employment
discrimination is not actionablender Title Il of the ADA. See generall{pef.’s Mem. at 9-14.
The plaintiff objectssee generallyl.’s Opp’n at 8-11, and ges the Court to adopt an
alternative viewid. at 9, that employment discriminatiorachs may be broughinder Title 1l of

the ADA, id. at 8.

Title 1 of the ADA express$i applies to employmentes42 U.S.C. § 12112(a), while

Title 1l pertains to public services, providing that:

12
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[N]o qualified individual with a didaility shall, by reason of such
disability, be excluded from paipation in or be denied the
benefits of the services, progranas,activities of a public entity,
or be subjected to discrimination by any such entity

42 U.S.C. §12132(a) (emphasis added). Tistridi does not cite, and the Court does not
identify, controlling authorityo support the proposition thah employment discrimination
claim cannot be brought under Title 1l of the AD®n the current recd, the Court will deny
the District’'s motion to dismiss Count Il of the Amended Complaint.

E. The DCHRA Claim Is Not Barred Under D.C. Code § 12-309

In relevant part, D.CCode § 12-309 provides:

An action may not be maintained against the District of Columbia
for unliquidated damaget® person or propeartunless, within six
months after the injury or damage was sustained, the claimant . . .
has given notice in writing to ¢h Mayor of the District of
Columbia of the approximate time, place, cause, and circumstances
of the injury or damage.

D.C. Code § 23-309 (emphasis added). Theipiamvapplies to claims under the DCHRB&ee
Blocker-Burnette v. District of Columhi@30 F. Supp. 2d 200, 203 (D.D.C. 2010jyens v.
District of Columbia 993 A.2d 1085, 1087-88 (D.C. 2010) (cotlag cases). Notice to the
Mayor under D.C. Code § 23-309 is a prerequisiteuibbecause it operates as a waiver of the
District’s sovereign immunitysee, e.g.Faison v. District of Columbig664 F. Supp. 2d 59, 68
(D.D.C. 2009), and compliaranith it is mandatorysee id.

The District of Columbia moves to digss the discrimination claim under the DCHRA
(Count V1) on the ground that thpaintiff failed to provide notie of her claim under D.C. Code
8 12-309. SeeDef.’s Mem. at 14-16see id, Ex. B (Heard Decl.) 1 4The plaintiff argues that
the notice requirement applies to unliquidadedhages, not to her demands for liquidated

damages and equitable relief. Pl.’s Opp’n at 12.

13
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“A debt is liquidated if athe time it arose, it was an easily ascertainable sum certain.”
District of Columbia v. Campbel680 A.2d 1295, 1300 (D.C. 1990) (internal quotation marks
and citation omitted). Generally, because awardmok pay “are easily ascertainable,” they are
considered liquidated damagdslzeneiny v. District of Columhi&99 F. Supp. 2d 31, 34
(D.D.C. 2010). Moreover, “back pay awardemployment discrimination cases are generally
considered a form of equitable relief, and equitable relief is not barred by § 14eB0@ijting
Caudle v. District of ColumbjaNo. 08-0205, 2008 WL 3523153,*2t(D.D.C. Aug. 13, 2008)),
and awards of attorneyfees “are not generally considemr@mages at all under District of
Columbia law and thus are not encompassed by the phrase ‘unliquidated danthgesitig
Caudle 2008 WL 3523153, at *3). Persuaded by thithatrity, the Court oncludes that the
plaintiff's failure to submit notice to the Birict under D.C. Codg 12-309 does not bar her
disability claim or her demand for reliefthe form of back pay, reinstatement of her
employment, civil service statusnd annual and sick leave, and an award of attorneys’ fees and
Ccosts.

F. The Defendant’s Motion to Dismiss Based on the Statute of Limitations Will Be Denied

The District of Columbia moves to dismiss the plaintiff's “allegations” of events
pertinent to the Rehabilitation Act arising or before March 30, 2007, on the ground that a
three-year statute of limiians bars such claimsSeeDef.’s Mem. at 16-17.

A party may raise the statute of limitaticas an affirmativelefense on a motion under
Rule 12(b)(6) “when the facts that give risdtie defense are clear from the face of the
complaint.” Adams v. District of Columbj&40 F. Supp. 2d 173, 179 (D.D.C. 2010) (citing
Smith-Haynie v. District of Columhia55 F.3d 575, 578 (D.C. Cir. 1998)). The District

contends that, “[a]lthough the Rdhlstation Act does noinclude its own statetof limitations, .

14
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.. courts draw ‘the statute limitations fronethnalogous state statute,” Def.’s Mem. at 16
(quotingAdams 740 F. Supp. 2d at 184), meaning that eghyrear statute of limitations applies,
see id(citing Stewart v. District of ColumbjaNo. 04-1444, 2006 WL 626921, at *11 (D.D.C.
Mar. 12, 2006) (applying D.C. Code § 12-301).ligiht of the plaintiff's filing of this action on
March 30, 2010, the defendant argues that clainssng on or before March 30, 2007, are not
actionable.See id.

In addition, the District mowgeto dismiss the plaintiff &DA “allegations,” Def.’s Mem.
at 18, arising on or before April 22, 200d,at 17. Where, as the Digt asserts, a worksharing
agreement exists between the EEOC and the &istlocal fair employment practices agency, a
plaintiff must file he claim within 300 dayssee id.at 18, and allegations of events occurring
more than 300 days before filing of her flEEEO charge on October 19, 2007, or “as far back in
time as ‘late 2002 or early 2003’ when the Childafity Review Committee purportedly ‘hired a
less qualified individual wh no prior experience in fatality review,d., are subject to dismissal
as untimelyjd. at 18-19.

The plaintiff objects to the District’s efferto bar “allegations,” rather than clairseg
Pl’s Opp’n at 13, in what the plaintiff characterizssan attempt to “esa its history of illegal
employment actions” against het, The Court declines taddress any distinction between
allegations and claims, satisfied that, at #asly stage of the pceedings, the plaintiff
adequately has alleged discrimination and ratialn under the ADA, the Rehabilitation Act, and
the DCHRA. Whether the plaintiff can prove le&aims is a different gestion, and the District
will have an opportunity to explore the viability thie claims, and the dates on which they arose,
during discovery.

V. CONCLUSION

15
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For the reasons discussed ahdkie Court concludes thatetiplaintiff timely filed this
action and her Amended Complaint adequatelya#eclaims of discrimiation and retaliation
under the ADA, the Rehabilitation Act, and the BRA. Accordingly, the District’s motion to
dismiss or for summary judgment will be denwthout prejudice. An Order accompanies this

Memorandum Opinion.

Digitally signed by Judge Robert
L. Wilkins

DN: cn=Judge Robert L. Wilkins,
o0=U.S. District Court,
ou=Chambers of Honorable
Robert L. Wilkins,
email=RW@dc.uscourt.gov, c=US
Date: 2012.03.19 12:57:59 -04'00'

ROBERT L. WILKINS
UnitedState<District Judge

SO ORDERED.
March 19, 2012
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