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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEMERIA BESHIR,
Plaintiff, . Civil Action No.: 10-652(RMU)
V. Re Document No.: 11

ERIC HOLDER, llet al,
Defendars.

MEMORANDUM OPINION

DENYING WITHOUT PREJUDICE THE DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT ;
GRANTING LEAVE TO FILE AN AMENDED COMPLAINT ; GRANTING LEAVE TO THE DEFENDANT
TO FILE A RENEWED MOTION FOR SUMMARY JUDGMENT
I. INTRODUCTION

This matter comes before the court on the defendearieivednotion for sumrary
judgment. The plaintiff, an asylee from Ethiomaekso compel the defendaft® make a
decisionon her applicatioto adjust her immigratio status fronanasylee ta permanent
resident. Since April 2008, the U.S. Citizenship and Immigration&es (“USCIS”) has held
in abeyance the plaintiff's request for reconsideration oapplicationto adjust her
immigration status. According to the defendants, this decision was made pursud®dtsa

policy to withhold suchdecisiondor certain cgegories of individuals whose applications involve

terrorismrelaied grounds for inadmissibility.

The defendants in this case &méc H. Holder, Il, the Attorney General of the UnitStates;
Janet Napolitand&ecretary of the Department of Homeland Security (“DHSobert S.
Mueller, 111, Director of the Fderal Bureau of InvestigatiqtiFBI”); Alejandro Mayorkas,
Director of U.S. Citizenship and Immigration Services (“USCIS"); kaukilesmeier, Acting
Deputy Director of USCIS; Lori Scialabba, Associate Director of ey Asylum and
International Operatits, USCIS; and Donald Neufelédcting Associate Director of Domestic
Operations, USCIS.
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As explainedbelow, the court is not persuaded thatglaentiff hassufficiently alleged
an injury infact, a prerequisit®® demonstrate standing.h& paintiff, howevermay remedy this
jurisdictional hurdle with avell-pleaded complaintThe court therefore grants the plaintiff leave
to file an amended complaint, or alternativelsders the plaintiffto show cause why her
complaint should not be dismissed for lack of standing.

Additionally, the defendants’ motion for summary judgmerdeficient as ifails to
address wheth@dSCISis required to abidby itsowninternal policywhen processing the
plaintiff's applicationand, if so, whether it has done so. Thus, the court ruled thatplaintiff
files an amended complaint, the defendants may file a second renewed motion forysumma
judgmentwhich will address this issudn sum, kecause the court must determine whether it
properly has jurisdiction prior to ruling on the defendant’s motion, and because the defendant
fails to address a centigbue the court denies without prejudice the defendants’ motion f
summary judgment, and grants the defendants leave to file a second renewed motion for

summary judgment

[I. BACKGROUND
The plaintiff, a citizen of Ethiopia, came to the United States in 200/@it@r visa.
Compl. 1 13. She subsequently appfedand was granted asylum on March 26, 20@8.
Under the Immigration and Nationigl Act (INA”), the Secretarpf the Department of
Homeland Security (“DHS”) has the discretionary authority to allow areasglbecome a
permanent resident if she deems that individual admissible. 8 U.S.C. § 116A(dpy 3,
2004, the plaintifapdied toadjust her status to that @permanent residenDefs.’ Statement

of Material Facts Not in Dispute (“Dgf Statement”)T{ £2.
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On February 28, 2008, USCIS notified the plaintiff that her application for adjustment of
status had been denie8ee generalllCompl., Ex. B (“February 2008 Letter”). This decision
was based ostatements made by the plaintiffherasylum application reporting that, while
living in Ethiopia, she had provided material support to a group known as the Oromo Liberation
Front (“OLF”). Id. at3; Defs.” Mot. to Dismiss Martin Decl f 1311. According to USCIS,
the OLF met “the current definition of an undesignated terrorist organizatioet asth inthe
INA. February 2008 étterat 3. Because the plaintiff's “ecof material support of the OLF
were voluntary,” USCIS determined that the plaintiff was inadmissble permanent resident
and denied her application for adjustmelak.

USCISgranted the plaintiff's request teopen her application on April 30, 2008, but
advisedher that hecase would be “placed on hold” becatise record wamsufficient “to
establish eligibility for the benefit soughtCompl., Ex. lat 1 Since that time, the plaintiffas
inquired as to the status of her application ontiplel occasionsbut USCIShasconsistently
responded that happlication “is still currently on holdat theprocessingenter Compl.  23.
On January 31, 2010, the plaintiff s&f8CIS a letterequesting adjudication of her application.
Id. § 27. Notwithstanding these efforts, the plaintiff has not yet receivéid@osition on her
application. Id. 1 34

According to the defendants, the delayha adjudicabn of the plaintiff's applications
the result ofevidence of terrorisarelated inadnssibility in [her] application and the extdad
processing required.” Defs.” Mot. for Summag3. USCIS claims that the plaintiff's
applicationremains “in abeyance per USCIS policy regarding terroredated inadmissibility.”

Id.



USCIS issued ememorandum on February 13, 2009 which outlines guidelines for the
adjudication of cases involving terrorist-related inadmissibility grousds generallfCompl.,
Ex. P (“February 2009 Policy Memorandum”). This memorandum expressly requires that
adjudicators hold in abeyance, “pending further instruction,” any case in whicpgiheaat is
“inadmissible under the terrorist-related provisions of the INA based oncéwigyeor
association that wasot under dureseelating to any Tier IIl organizationtleer than those for
which an exemption currently exist$.”ld. at 2. Importantly, the memorandspecifically
provides that

[i]f the adjudicating office receives a request from the beneficiary andéonay

of record to adjudicate a case on hold s policy (including the filing of a

mandamus action in federal court) . . . the case should be elevated through the

chain of command to appropriate Headquarters personnel. Guidance will be
provided by USCIS headquarters on whether or not the case should be
adjudicated

Id. at 3.

On April 27, 2010, thelpintiff commenced thiaction seekingn order‘compel(ling]
Defendants and those acting under them to pertbeir duty to adjudicate” the plaintiff's
application for adjustment of status. Compl. T 41. The plaintiff seeks this reliefthader
Administrative Proceduract (“APA”), 5 U.S.C. § 554 the Mandamus Act, 28 U.S.C. § 1361;
and the Declaratory Judgment Act, 28 U.S.C. § 220119 1, 37. The defendants previously

filed a motion to dismiss or, in the alternative, for summary judgment, arguingtisdiction to

2 The terrorist organization at issue hehe Oromo Liberation Front (“OLF"was nofisted as an
exempted group in the February 2009 Memorandum. February 2009 Policy Memorandum at 2,
n.3.

3 Under 5 U.S.C. 8 555(e), “[p]Jrompt notice shall be given of the denial in whahepairi of a

written application . . . of an interested person made in connection with any ggeoegding.”
5 U.S.C. § 555(e).
4



entertain the plaintiffs’ claims had been stripped by statbée generallpef.’s Mot. to

Dismiss. The court denied the defendants’ motion, but granted leave to theahéeto file a
renewed motion for summary judgment, which they have now done. At this juncture, the court
would normally proceed to evaluate the merits of the defendants’ arguments; haseve
threshold matter, the court turns to first considketter the plaintiff has sufficiently alleged

facts that support her standing and the court’s jurisdict8aeRaytheon Co. v. Ashborn

Agencies, Ltd.372 F.3d 451, 453 (D.C. Cir. 2004) (“Article Ill standing must be resolvéal as

threshold matter.”)

[ll. ANALYSIS

A. The Court Grants Leave to the Plaintiff to File an Amended Comg@int That
Alleges Her Injury in Fact

To demongtte standing, a plaintiff mushter alia, allege that sheuffered an injury in
fact, defined as a harm that is concreteaastdal or imminent, not conjectural or hypothetical.
Byrd v. Envtl. Prot. Agen¢y.74 F.3d 239, 243 (D.C. Cir. 1999) (citiSteel Co. v. Citizens for a
Better Env’t 523 U.S. 83, 103 (1998)Here, he plaintiff claims as her injury “the many
benefitsof becoming a Permanent Resident of the United States.” Compl.  36. More
specifically, the Plaintiff claims that the Defendants’ inaction has injuretdyh@&ndefinitely
delay[ing the] Plaintiff's ability to travel, to apply to organizations andaige which employ
people abroad, to apply for federal educational loans, to apply for many professisrialgt
require applicants to have permanent resident status, etc., which has théeéijtely delayed

Plaintiff's ability to increase her earning potentiald. I 39.



Essentially, the plaintifasks the court to assume that a decision on her application for
permanent residency would automatically result in a change of immigration sttustid
allow her to travel, work, study and generally increase her earning poténtaher wordsshe
asks that the court assume that when #ferdlants process her application, she will receive her
permanent residencySuch an outcome, howevernot guaranteedndeedthe defendants have
repeatedlystated that should they be forced to adjudithéePlaintiff'sI-485 application nowit
will most likely be denied.Defs.” Mot. at 22. Moreovethe defendants maintain that while her
application is pending, the plaintiff is eligible to apply for both “work authoomnagind travel
documents tallow her to work and travel abroadd. at 5, making it unclear how the
defendants’ actions are causing her inability to work and travel.

This Circuit has made clear that no standing exists if the pfardlfegations are “purely
‘speculative[, which is] the ultimate label for injuries too implausible to suppodistail
Tozzi v. Dep’t of Health & Human Serv271 F.3d 301, 307 (D.C. Cir. 2001) (quotidvanced
Mgmt. Tech., Inc. v. Fed. Aviation #d., 211 F.3d 633, 637 (D.C. Cir. 2000)). Nor does
standing exist where the court “would have to accept a number of very speculatieadet
and assumptions in any endeavor to connect [the] alleged injury with [the challenged]conduct
Winpisinger v Watson 628 F.2d 133, 139 (D.C. Cir. 1980).

Under thecircumstancedescribed aboveheplaintiffs’ alleged injuries appear to be
precisely the “purely speculative” injuriisatcannot support standind.ozzi v. Dep’t of Health
& Human Servs.271F.3dat 307. The plaintiff's current complainhas alleged an injuiin fact
to support standing only if the court presurtiegtforcing the defendants to make a decision on
the plaintiff's application would mauilt in her permanent residenc§eeAlamo v. Clay137 F.3d

1366, 1369 (D.C. Cir. 1998) diding that the alleged injurythe continued absenc# the
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plaintiff-church’s pastor due to his incarceration and subsequent denial of pardeurely
speculative because the plainttiurch was askinthe court to presume that the Parole
Commission’s grant of parole to the inmate would result in his return to the pgstBatause
drawing such an inference would be inappropriate, the court is not satisfied thiatinhié has
sufficiently allegedstanding. Winpisinger 628 F.2d at 139 (D.C. Cir. 1980). This is not to say,
however, that the plaintiff cannot remedy this deficiency by filing an ameraheglaint that
describes her current injury. Accordingly, the court grants the plaiediviel © file an amended

complaint, or, in the alternative, show cause why her current complaint is no¢mulefici

B. The Court Denies Without Prejudice the Defendants’ Motion for Summary Judgmeet

The plaintiff alleges in her complaint that the defendants viothedSCIS policy that
was delineated in USCISFebruary 13, 2009 internal memorandum. Compl. 1 33A35.
already noted his memorandum puts forth guidelines for the adjudication of cases involving
terroristrelated inadmissibility grounddd., Ex. P (“Feb. 2009 Policy Mem. ¥ee also supra
Part Il. More specifically, nderthis memorandumyhen an applicant’s attorney requests
adjudication in a case that has been placed on hold for terragiatad inadmissibility policy,
USCIS mustelevae(] [the pending application] through the chain of command tocogpiate
Headquarters’ personnelCompl., Ex. P.According to the plaintiff, she “has a right to have the
hold on her case reviewed by USCIS Headquartarsy' 35, andhedefendants hee failed to
follow this policy, Pl.’'s Opp’n at 7. é&suchthe plaintiff concludes that the defendamase
“failed to act on a duty owed to [the p]laintiffId.

The defendants do natldress thelaintiff's allegations that USCIS failed to adherat$o

own policy outlined in the Defendant’s February 13, 2009 memoran@ae®.generallpefs.’
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Mot. for Summ. J. Although the defendants acknowledge thantkimalmemorandum exists,
id. at 10-11, theyeglect to address whether this inteqalicy is binding and whether
compliancewith the policy is reviewable under the APS&ecee.g, Am Portland Cement
Alliance v. Envtl Protection Agency01 F.3d 772, 776 (D.C. Cir. 1996)n examining whether
agency actions are subject to judicial review,dbert has looked to a variety ofiteria,
including the agency’s own characterization of its action, publication or lack therthef
Federal Register or the Code of Federal Regulations, and whether the acadriridisg effect
on the righs of partes, and on the agenesyability to exercise discretion in the future.”)

The ourt cannot rule on the defendant’s motion without properly considehether
the defendants were required to comply with their own policies and, if so, whethacthally
complied with such procedures. Because the defendants provide no argument on the topic, the
court declines to address the merits ofdatendants’ motion for summary judgmenthis time.
Ry Labor ExecsAssn v. US.R.R. Ret. Bd.749 F.2d 856, 859 n.6 (D.C. Cir. 1984) (declining to
decide anssue“on the basis of briefing that lacked any law was lackfong)the basis of
briefing which consisted of only three sentencesandno discussion of the . .elevant case
law”). Instead, the court denies the defendants’ motion without prejadtgrants them leave

to submit asecond renewed motion feummary judgment addressing thesseies.



V. CONCLUSION
For the foregoig reasons, the cougtants the plaintiff leave to file an amended
conplaint setting forth a basis for her standiag,in the alternative, the plaintiff is ordered to
show cause as to why her complaint should not be dismissed for lack of standing. The court
furtherdenieswithout prejudice the defendants’ motifmm summay judgment and grants the
defendants leave to file a renewed motion for summary judgnden©Order consistent with this

Memorandum Opinion is separately and contemporaneously issuel! tieig 6fMarch 2012.

RICARDO M. URBINA
United States District Judge
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