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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VERN McKINLEY,
Plaintiff,

V. Civil Action No. 1:10-cv-00751 (ABJ)

N N N N N N N

BOARD OF GOVERNORS OF
THE FEDERAL RESERVE SYSTEM, )

Defendant. )

MEMORANDUM OPINION

This action involves two requests under theedom of Information Act (“FOIA”),
5U.S.C. § 552 (2006), made by plaintiff VekicKinley (“McKinley”), seeking documents
related to deliberations undertaken by the BaafrdGovernors of the Federal Reserve System
(“Board”) concerning what systemic effect, ifyarthe failure of American International Group
(“AIG") and Lehman Brothers might have on fmaal markets. McKinley seeks a declaratory
judgment that the Board violated FOIA by failing to fulfill his requests for non-exempt
responsive records and an injunction compellirg Board to comply with the FOIA requests.
Compl. 11 14-15. The parties have cross-rddee summary judgment [Dkt. # 13, 17, and 19].
Because the Court finds that the Board condlatiequate searches and properly invoked FOIA
exemptions, the Court will grant both of theaBd’'s motions for partial summary judgment [Dkt.

# 13 and 17] and will deny McKinley’'s cross-motion [Dkt. # 19].
l. Background
The Federal Reserve System is composed of the Board and twelve regional Federal

Reserve Banks (“FRBs”). The Board is the cdratgervisory authority of the Federal Reserve
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System. 12 U.S.C. § 241 (2006). It overstes operation of the system, promulgates and
administers regulations, and plays a major role in the supervision and regulation of the United
States banking system. The Board is “authorized and empowered ... (1) [tjo examine at its
discretion the accounts, books, and affairs of eadetleral reserve bank and of each member
bank and to require such statements and repsrismay deem necessary” and (2) “[tjo require

any depository institution specified in this paragraph to make, at such intervals as the Board may
prescribe, such reports of its liabilities and assets as the Board may determine to be necessary or
desirable to enable the Board to discharge its responsibility to monitor and control monetary and
credit aggregates.” 12 U.S.C. § 248 (2006). Mumstinent to this case, section 13(3) of the
Federal Reserve Act, as it was in effect in 2008, gives the Board the power to authorize, in
unusual and exigent circumstances, any FRB ternekcredit to any individual, partnership, or
corporation that is secured to the satistattof the lending FRB and meets other specified
criteria. 12 U.S.C. § 343 (200&8mended byub. L. No. 111-203, § 1101(a), 124 Stat. 2113
(2010). However, before the Board may authmaz~RB to make a loan, the FRB must make an
independent determination concerning whethexgadte credit is auable from other banking
institutions and whether the target institutiors Isafficient lendable collateral to support a loan

of the magnitude required to meet its expenses. Mosser Decl. | 7.

A. The Board's Response tothe Financial Crisis and the Worsening Liquidity
Problems of AIG and Lehman Brothers.

AIG and Lehman Brothers were among several institutions facing severe capital and
liquidity problems toward the end of 2008. THpecl. T 11. At that time, the Board became
increasingly concerned about the effects thaibssible AIG or Lehman Brothers bankruptcy
would have on financial markets and individual financial institutions, including on large complex

banking organizations (“LCBOs”). Foley Decl. § 6. As a result, the Board undertook to



determine whether or not to authorize the Federal Reserve Bank of New York (“FRBNY”) to
extend a loan to either or both institutions unslection 13(3) of the Federal Reserve Act. In
making this determination, the Board sought information from the FRBNY concerning the real-
time exposures of certain counterparties to AIG and Lehman Brdthiets.In addition to the
information supplied by FRBNY examiners, the Board also exchanged information with
domestic and foreign banking supervisors teeas the potential impact of AlG’s and Lehman
Brothers’ funding difficulties on reguladdinancial institutions and marketsd.

Over the weekend of September 13, 2008,Bbard, FRBNY, U.S. Department of the
Treasury, and Securities and Exchange Commission brought together leaders of major financial
firms in an attempt to craft a private sectmiution to address Lehman Brothers’ worsening
capital and liquidity shortfalls. Thro Decl. f. No solution could be crafted and Lehman
Brothers declared bankruptcy on September 15, 20d0. “Convinced,” however, “that the
failure of AIG would be catastrophic for a finaricsgstem already in acute distress,” the Board
invoked section 13(3) and authorized the FRBNY to loan up to $85 billion to AIG. Mosser Decl.
1 6. The FRBNY, in turn, approved the lodd.

B. The FOIA Requests

McKinley made two separate brelated FOIA requests thatvgi rise to this action. On
March 21, 2010, McKinley submittedshfirst request (the “AlG request”) to the Board seeking

“further detail on information contained on p. 3 of the [September 16, 2008] minutes of the

1 Under authority delegated by the Board, the FRBNY supervises Large Financial
Institutions (“LFIs”), including financial utilities, that are members of the Federal Reserve
System. Davis Decl. 2. All LFIs supervised by the FRBNY are subject to continuous on-site
monitoring by a team of FRBNY examiners wbantinually gather and analyze information as

part of the bank emination process.Ild. FRBNY examiners request information from
regulated LFIs on a wide range of subjectsagsess the LFI's exposure to particular market
participants or sectors in order to assess risks to the institution from market events, and to craft
an appropriate supervisory responig.



Board of Governors of the Federal Reserve[.]The source of power referenced in the minutes
is Section 13(3) of the FedeiRRéserve Act.” Ex. Ato Thro @& McKinley specifically sought
“any and all communications and records conceyror related to the Board’s decision that
detail that ‘the disorderly failure of AIG was likely to have a systemic effect on financial markets
that were already experiencing a significant level of fragility’” as described in the meetin
minutes. Id. The following week, McKinley submitted his second resju@ghe “Lehman
request”) to the Board seeking:
[A]lny and all communications and records regarding analysis undertaken
regarding Lehman Brothers and the assessment in September 2008 or earlier of
what ‘contagion’ might have flowed from Lehman Brother’s filing of bankruptcy
as the word contagion was used in the case of the Board of Governors’
deliberations over Bear Stearns: or ‘systemic effect on financial markets’ that
might have flowed from a Lehman Brothdxankruptcy as those terms were used
in the Board’s deliberations over American International Group.
Ex. E to Thro Decl. “Th[is] analysis,” McKinley asserts in his request, “would likely have been
undertaken in the context of considering whette take action undeBection 13(3) of the
Federal Reserve Act to avoid a Lehman bankruptty.”

The Manager of the Freedom of Informati©ffice at the Board acknowledged receipt of
the AIG request on March 22, 2010 and the Lehman request on March 30, 2010. Thro Decl. { 4,
8. On May 11, 2010, prior to the Board’s review and release of the responsive documents, but
after the statutorily prescribed waiting perifaat filing a FOIA action had expired, McKinley
brought this suit. McKinley alleges a “violation of FOIA” as the sole count and seeks to compel
the Board “to search for and produce” any andati-exempt responsive records, and to enjoin

the Board from “continuing to withhold” anyd all non-exempt records responsive to the FOIA

requests. Compl. 1 13-15.



Beginning in August 2010, attorneys at theaBbconducted searches to identify any and
all records responsive to McKinley’s reqtsesThro Decl. {{ 15, 22. On November 9, 2010, the
Secretary of the Board informédicKinley that staff had searched Board records, and had found
a large number of documents responsive to the AIG and Lehman refudsfss, 10. In total,
the Board released 2,388 pages of responsivendeats to McKinley, with 575 pages provided
in full, 751 pages provided in pagnd 1062 pages withheld in fdllld. The Board claims that
the 751 pages provided in part and 1062 pagésheld in full contain exempt information
subject to withholding under FOIA Exemptions 2, 4, 5, 6, 6rl8.

The Board filed motions for partial summary judgment on June 8, 2011 and on July 15,
2011 [Dkt. # 13, 17]. McKinley cross-moved for summary judgment on August 31, 2011 [Dkt.
#19]. McKinley challenges the adequacy of the Board’'s searches and maintains that the Board

continues to improperly withhdlinformation in eighty-threeecords. Specifically, McKinley

2 The Board produced an AIG Vaughn Index and a Lehman Vaughn Index identifying the
withheld material by document (rather than page), briefly describing the withheld material and
listing the FOIA exemption pursuant to which the document was withh8lee Vaughn v.
Rosen 484 F.2d 820, 826-28 (D.C. Cir. 1973). For the AIG request, the Board provided
McKinley with an index bearing bates nbers with the prefix “BOG-FOIA 10-251" and
running from 000001 to 001134. Thro. Decl. 1 6. For the Lehman request, the Board provided
McKinley with an index bearing bates nbers with the prefix “BOG—-FOIA 10-267" and
running from 000001 to 001254ld. § 10. Pursuant to the Court's February 3, 2012 Minute
Order, the parties submitted a joint statement containing an index of the disputed records,
catalogued by bates number, and with referdncthe Board’s claims of exemption for each
record [Dkt. # 23].

3 The 2,388 pages of responsive documerdisides: 1133 pages of documents responsive

to the AIG request and released on Noven#h&010; one page of documents responsive to the
AIG request and released on May 27, 2011; 1221 pages of documents responsive to the Lehman
request and released on November 9, 201d; 23 pages of documents responsive to the
Lehman request and released on May 27, 2011.

4 As an initial matter, McKinley does notaltenge any of the Board’s withholdings under
Exemptions 2 or 6. As such, the Court will not address these rec&esPl.’s Reply at 2
(stating that the exemptions currerdlyissue are Exemptions 4, 5, and 8).
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asserts that the Board has improperly witdheeventeen records because they are readily-
available to the public, and challenges the withholding of sixty-six records as improper under the
Board’s asserted FOIA exemptions. The Bloaontends that the searches conducted were
adequate and that it is entdleo withhold the eighty-thredisputed records under applicable
FOIA exemptions.

Il. Standard of Review

“FOIA cases are typically and appropriatdiscided on motions for summary judgment.”
Moore v. Bush601 F. Supp. 2d 6, 12 (D.D.C. 2009). In the FOIA context, “the sufficiency of
the agency’s identification or retrieval proceglumust be “genuinely in issue” in order for
summary judgment to be inappropriaté/eisberg v. DOJ627 F.2d 365, 370 (D.C. Cir. 1980),
quoting Founding Church of Scientology v. NS0 F.2d 824, 836 (D.C. Cir. 1979) (internal
guotation marks omitted). However, a plaintif€ahnot rebut the good faith presumption”
afforded to an agency’s supporting affidaviterough purely speculative claims about the
existence and discoverability of other documentBrown v. DOJ 742 F. Supp. 2d 126, 129
(D.D.C. 2010), quotingsafeCard Servs., Inc. v. SE@26 F.2d 1197, 1200 (D.C. Cir. 1991)
(internal quotation markand citations omitted).

In any motion for summary judgment, the Court “must view the evidence in the light
most favorable to the nonmoving party, draiw@asonable inferences in his favor, and eschew
making credibility determinations or weighing the evidenc&ldntgomery v. Chao546 F.3d
703, 706 (D.C. Cir. 2008)see also Anderson v. Liberty Lobby, |77 U.S. 242, 247-48
(1986). However, where a plaintiff has not prodda/idence that an agency acted in bad faith,
“a court may award summary judgment solely the basis of information provided by the

agency in declarations.Moore, 601 F. Supp. 2d at 12. The distrcourt reviews the agency’s



action de novo, and “the burden is on the agensustain its action.” 5 U.S.C. § 552(a)(4)(B)
(2006);accord Military Audit Project v. Case$56 F.2d 724, 738 (D.C. Cir. 1981).

lll.  Analysis

The purpose of FOIA is to require theaase of government records upon request and to
“ensure an informed citizenry, vital to the functioning of a democratic society, needed to check
against corruption and to hold the gowers accountable to the governedNLRB v. Robbins
Tire & Rubber Cq.437 U.S. 214, 242 (1978). At the same time, Congress recognized “that
legitimate governmental and private interests could be harmed by release of certain types of
information and provided nine sgpific exemptions under which dissure could be refused.”

FBI v. Abramson456 U.S. 615, 621 (198%ee also Ctr. for Nat'l Sec. Studies v. D@31 F.3d

918, 925 (D.C. Cir. 2003) (“FOIA represents a bakastruck by Congress between the public’s
right to know and the government’'s legitimaieterest in keeping certain information
confidential.”). The Supreme Court has instructed that FOIA exemptions are to be “narrowly
construed.” Abramson456 U.S. at 630.

To prevail in a FOIA action, an agency must satisfy two elements. First, the agency must
demonstrate that it has made “a good faith eti@rtonduct a search for the requested records,
using methods which can be reasonably exukdb produce the information requested.”
Oglesby v. U.S. Dep’t of Arm920 F.2d 57, 68 (D.C. Cir. 1990). “[A]t the summary judgment
phase, an agency must set forth sufficient information in its affidavits for a court to determine if
the search was adequateNation Magazine, Wash. Bureau v. U.S. Customs ,S&r.3d 885,

890 (D.C. Cir. 1995), citingDglesby 920 F.2d at 68. Such agency affidavits attesting to a
reasonable search “are affordeeg@resumption of good faithDefenders of Wildlife v. U.S. Dep’t

of Interior, 314 F. Supp. 2d 1, 8 (D.D.C. 2004p¢fenders of Wildlife”), and “can be rebutted



only ‘with evidence that the agency’s search was not made in good faith,juotingTrans
Union LLC v. Fed. Trade Comm’'d41 F. Supp. 2d 62, 69 (D.D.C. 2001). Second, an agency
must show that “materials that are withheld . fall within a FOIA statutory exemption.”
Leadership Conference on Rights v. Gonzaled F. Supp. 2d 246, 252 (D.C. Cir. 2005).

A. Whether The Board Conducted Adequate Searches.

McKinley first argues that the searches performed by the Board were not adequate. Pl.’s
Cross—Mot. at 3. “An agency fulfills its ob&gjons under FOIA if it can demonstrate beyond
material doubt that its search was ‘reasonablyutatied to uncover allelevant documents.”
Valencia—Lucena v. U.S. Coast Guaf80 F.3d 321, 325 (D.C. Cir. 1999), quotihguitt v.

Dep’t of State897 F.2d 540, 542 (D.C. Cir. 1990). “To meet its burden, the agency may submit
affidavits or declarations tha&ixplain in reasonable detail tseope and method of the agency’s
search.” Defenders of Wildlife v. U.S. Border Patr@23 F. Supp. 2d 83, 91 (D.D.C. 2009)
(“Defenders of Wildlife T). However, “the issue to be resetlvis not whether there might exist
any other documents possibly responsive to theest, but rather whether the search for those
documents was adequateWeisberg v. DOJ745 F.2d 1476, 1485 (D.C. Cir. 1984). The
process of conducting an adetpaearch for documents repps “both systemic and case-
specific exercises of discretion and administratigment and expertise” and is “hardly an area

in which the courts should attempt to micromanage the executive braBchrecker v. DQJ

349 F.3d 657, 662 (D.C. Cir. 2003) (intergalbtation marks anditations omitted).

The Board argues that it performed ancaage search because it thoroughly searched
materials in the Project Collect Repository, which was created to hold materials related to the
Federal Reserve’s response to the financial crisis. McKinley does not argue that the search of

the repository was itself inadequate, but instead argues that the Board was required to search at



the FRBNY in addition to searching the repositoryl.’'s Cross—Mot. at 4. The Court agrees
with the Board that the Board was not required to search beyond the repository in order to satisfy
its FOIA obligation to conduct an adequate search.

1. The Project Collect Repository

Public interest in the AIG loan and LehmBrothers’ bankruptcy prompted the Board’s
General Counsel to direct “LegBlivision staff to gather all nterials related to the AIG loan
and Lehman Brothers bankruptcy, among othercgpas part of a larger effort to collect
documents related to the Federal Reservespaese to the financial crisis, known as Project
Collect.” Thro Decl § 12. The Project Collect repositorgntains hundreds of thousands of
documents collected from approximately 190-200 Baaembers, officers, and staff in nine
divisions who were involved in any aspecttioé Board’s response to the financial crisid.

13. To create the repository, Legal Divisionffstmntacted “those involved in the response to
Lehman Brothers’ capital and liquidity crisis @&sll as those involved in the response to AIG’s
liquidity crisis and request for the AIG loan.ld. In particular, staff “sought all documents
relating to AIG from January 1, 2008 through théed# collection andladocuments relating to
Lehman Brothers from January 1, 2008otigh the date of collection.ld. Board members,
officers, and staff were informed of FOIA& Congressional requests for information that the
Board had received and were asked to forward any potentially responsive documents for
inclusion in the Project Collect repositorid.

2. The Board’s Search of the Project Collect Repository was Adequate

McKinley argues that the Board conducte@dequate searchdmcause it “failed to
search records [located] at the FRBNY.” Pl.’s §&&eMot. at 4. He argues this not because he

disputes that the FRBNY is not a componenthef Board, but because he believes that “certain



records of FRBNY are nevertheless agency recortts.” But, even if the Court were to agree

with McKinley on that point, any records thegmain at the FRBNY and not in the Project
Collect repository — to the extent that sucharels exist — are beyond the scope of McKinley’s
FOIA requests. McKinley's AIG request asked only for records “concerning or relatintnéo
Board’s decisionthat detail that ‘the disorderly failure of AIG was likely to have a systemic
effect of financial markets . . . .” Ex. A fthro Decl. (emphasis added). So the FRBNY cannot
possess any of the materials that fall within this request because the records that the FRBNY has
in its possession are records that the FRBNY consulted in deciding what information to send to
the Board. These records are thus not relatetled3oard’s decisiognand therefore do not fall
within McKinley's request. The only records that do fall within McKinley’'s request are
possessed by the Board and, as the Thro dedaratiplains, were put ithe Project Collect

repository. SeeThro Decl. 11 12—-14 (explaining that at the time the Board began the search and

5 Because McKinley's request seeks only rdsocontained in the repository, the Court
need not determine under what circumstances, if any, records created by the FRBNY pursuant to
its independent lending authority, may constitute records created “on behalf of” the Board,
subject to disclosure under FOIA. Even if thau@avere to find such records and in fact “Board
records,” however, FOIA reaches only records that the ageantyolsat the time of the request.

DOJ v. Tax Analysts492 U.S. 136, 144-45 (U.S. 1989). Control means “the materials have
come into the agency's possession inldgitimate conducbf its official duties,” id., and is
determined with regard to the four factors outlined by the D.C. CirciBuika see Burka v.

U.S. Dep't of Health and Human Sen&7 F.3d 508, 515 (D.C. Cir. 1996). However, “use [of
the record] is the decisive factor” in deciding whether the agency controls a record under FOIA.
Judicial Watch v. FHFA646 F.3d 924, 928 (D.C. Cir. 2011) (holding that “where an agency has
neither created nor referenced a document indhdwct of its official duties, the agency has not
exercised the degree of control required ubject the document to disclosure under FOIA”)
(internal quotation markand citations omitted). “[Adocument that could reveal nothing about
agency decisionmaking is not an agency record” within the meaning of F@IA(internal
guotation marks omitted). Because the Board cawt possibly make use of records that it
never consulted, the Court finds that such resomhn reveal nothing about its deliberative
process and disclosure would do nothing to adeathe “core purpose of FOIA,” which is to
“contribut[e] significantly to public understandingf the operations or activities of the
government” Id., quotingDOJ v. Reporters Comm. for Freedom of the Prd88 U.S. 749,

775 (1989) (emphasis in original).
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identification process for McKinley’'s FOIA reqasts, the Project Collect repository “contained
Board records from August 2007 to May 2009 and beyond relating to the Federal Reserve’s
response to the financial crisis, including &i& loan and the Lehman Brothers bankruptcy.”).

And the Lehman request directs the Board to produce records regarding analysis
“undertaken in the context of considering wiest to take action under Section 13(3) of the
Federal Reserve Act” as to Lehman Brothers. Ex. E to Thro Decl. Since the Board was the only
body that considered whether to take action useetion 13(3) of the FEleral Reserve act — not
the FRBNY — the request refers only to information that the Board itself considered, which again
is contained entirely in the Project Collect reposito8eeThro Decl. | 12-14see alscPl.’s
Reply at 1, 2 (characterizing his own requests &pecifically, McKinley sought all records
relating to the informatiomelied upon or used by the Boawchen it decided to authorize the
Federal Reserve Bank of New York (“FRBNY”) to extend credit to the American International
Group (“AIG”) as well as the information it reliagbon or used when it determined that it would
not authorize the FRBNY to extend creitehman Brothers”) (emphasis added).

The Court therefore concludes that the scope of the information compiled in the Project
Collect repository is sufficiently broad to reasonably capture all Board records that are
responsive to McKinley’s request.

The Board has submitted affidavits to the Court “explain[ing] in reasonable detail the
scope and method of the agency’s seafchgfenders of Wildlife J1623 F. Supp. 2d at 91.

Because in the absence of contrary evidence, agency declarations are given a presumption of

6 In support thereof, the Board submitted a 2&epaffidavit from Allison Thro (“Thro”), a
senior counsel in the Board’'s Legal Divisiovho is primarily responsible for processing
requests for information the Board receives under FOIA, including performing the search for
responsive records and determining which recatdsuld be redacted, \Wheld, or disclosed.
Thro Decl. 1 1.
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good faith and are generally sufficient tondenstrate an agency’s compliance with its
obligations under FOIAPerry v. Block 684 F.2d 121, 127 (D.C. Cir. 1982), and because
McKinley does not dispute that the Board cortddcadequate searches of the Project Collect
repository, the Court concludes that the Boas#arch of the Project Collect repository was
“reasonably calculated to uncavall relevant documentsValencia—Lucenal80 F.3d at 325
(internal quotation markand citations omitted).

B. Whether the Board Properly Withheld the Eighty-Three Records in Dispute

Finding the Board’s searches to be adequateCiburt next addresses whether the eighty-
three responsive records that were not produced in full were properly redacted or withheld under
the Board’s claimed FOIA exemptions.

When Congress enacted FOIA, it “set fortpd@icy of broad disclosure of Government
documents in order to ensure an informed citizenry, vital to the functioning of a democratic
society.” Critical Mass Energy Project v. Nuclear Regulatory Comm@Tb F.2d 871, 872 (D.C.

Cir 1992) (en banc), quotirgBl v. Abramson456 U.S. at 621 (citations omitted). “At the same
time, however, ‘Congress realized that legitimate governmental and private interests could be
harmed by release of cai types of information.”ld., quotingAbramson 456 U.S. at 621.
“Balancing these private and public intere§tengress enacted nine exemptions to FOIK.”

When an agency seeks to withhold a document from disclosure, it must specify the
exemption claimed and explain why it is entitled to claim it. The agency bears the burden of
justifying the decision to withhold remts under FOIA’s statutory exemptionSee5 U.S.C. §
552(a)(4)(B). A court may grant summary judgmieased solely on information provided in an
agency’s affidavits or declarations if they “describe the documents and the justifications for

nondisclosure with reasonably esjific detail, demonstrate that the information withheld

12



logically falls within the claimed exemptionn@ are not controverted by either contrary
evidence in the record nor by evidence of agency bad faitasey 656 F.2d at 738. Such
affidavits or declarations “ar@ccorded a presumption of good faith, which cannot be rebutted by
purely speculative claims about the existeaed discoverability of other documentsSafeCard
Servs., InG.926 F.2d at 1200 (internal quotation mamknd citations omitted). Although an
agency may be entitled to summary judgment based solely on information in its affidavits or
declarations, a court may also conductimrcamerareview of disputed records.See Ray v.
Turner, 587 F.2d 1187, 1195 (D.C. Cir. 1978). However, an agency waives its right to claim a
FOIA exemption for information that it has officially released in the public dom@ottone v.
Reng 193 F.3d 550, 554 (D.C. Cir. 1999).

McKinley alleges that the Board continues to improperly redact or withhold eighty-three
records. His challenges fall into four categorie$l) records that are available in the public

domain; (2) records redacted or withheld under Epi@on 4; (3) records redacted or withheld

7 Although the Board is entitled to summarggment on the basis of its uncontroverted
declarations alone, the Court conducted imncamerareview of the eighty-three disputed
records. The Court finds that the Board’s declarations accurately explain in reasonable detail the
nature of the information redacted or witlthdrom disclosure; that such information was
properly redacted or withheld under the claihexemptions; and that the Board made a good
faith effort to segregate exempt information from non-exempt information and to disclose all
non-exempt information reasonablgpensive to McKinley’'s requests.

8 Because the Board has claimed multiple exemptions for certain records, and because
McKinley has not challenged every exemption claimed for each record, there is some disparity
between the total number of challenges andttited number of redacted or withheld records.

The Court examines each of McKinley's challenges, but treats unchallenged exemptions as
conceded.See Fischer v. DQJY23 F. Supp. 2d 104, 110 (D.D.C. 2010) (treating the defendant's
arguments as conceded under several FOIA exemptions because the plaintiff did not address the
arguments in its oppositionijopkins v. Women's Div., Gen. Bd. of Global Minisi{ri2®4 F.

Supp.2d 15, 25 (D.D.C. 2003) (“It is well understood is tircuit that when a plaintiff files an
opposition to a dispositive motion and addresses cartain arguments raised by the defendant,

a court may treat those arguments thapthatiff failed to aldress as conceded.”).
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under Exemption 5; and (4) records redactedwithheld under Exemption 8. The Court
addresses each in turn.

1. Records Available in the Public Domain

McKinley challenges the withholding ofv@nteen records on the grounds that the Board
has waived its FOIA Exemptions because tbeords have been published by the Financial
Crisis Inquiry Commission (“FCIC”) and appear the public domain. Pl.’s Opp. at 7-8.
McKinley does not challenge the fact that the records fall within a valid exeniftistead, he
argues that records normally exempted from disclosure “lose their protective cloak once
disclosed and preserved in a permanent public recédddt 7. The Board does not dispute that
the records at issue have been posted by the FCIC on its public website, but it maintains that the
publication does not waive the Board’'s FOIA Exemptions because the records were provided to
the FCIC under a written confidentiality agreemémat did not authorize public disclosure.
Def.’s Reply at 11.

Under the public domain theory, the “Governmemives its right to invoke an otherwise
applicable exemption to the FOIA when it makes an ‘official and documented’ disclosure of the
information being sought.” Frugone v. CIA 169 F.3d 772, 774 (D.C. Cir. 1999), quoting
Fitzgibbon v. CIA911 F.2d 755, 765 (D.C. Cir. 1990) (emphasisied). To be “official,” the
release must have been by “the agencynfnwhich the information is being sought.1d.
Disclosures to Congress are not official disclosures within the meaning of FOIA and do not
waive an agency’'s FOIA Exemptionddurphy v. Dep’'t of the Army613 F.2d 1151, 1155-59

(D.C. Cir. 1979)see also Rockwell Int’l Corp. v. DQ235 F.3d 598, 603-04 (D.C. Cir. 2001)

9 As such, the waiver issue is dispositive to the question of whether these seventeen
records are subject to release.

14



(noting that the rule applies with even greater force when the agency took steps to preserve the
confidentiality of the information provided to Congress).

Here, the Board asserts and McKinley does dispute that it provided sixteen of the
seventeen records in question to a Cosgjmal committee under a itten confidentiality
agreement and that the seventeenth record was not provided to the FCIC at all. Def.’s Reply at
13 & n.15. Contrary to McKinley’s claim, and exccordance with the law of this Circuit, the
mere fact that the committee subsequently,\vaitisout authorization, published the records does
not constitute a waiver of the Board’s FOIA Exemptions. To hold otherwise would frustrate
“public policy [encouraging] broad congressioaatess to governmental information” because
agencies “would invariably become more cautiaudurnishing sensitive information to the
legislative branch.”Murphy, 613 F.2d at 1156. As such, the Court finds that the Board has not
waived its FOIA exemptions to tlseventeen records published by the FCIC.

2. Records Redacted or Withheld Under Exemption 4

McKinley next challenges the Board's withholding of four records under FOIA
Exemption 4°° FOIA Exemption 4 prohibits disclosuref “trade secrets and commercial or
financial information obtained from a persamd privileged or confidential.” 5 U.S.C. §
552(b)(4). In this Circuit, the terms “commeiitiand “financial’ are given their ordinary
meanings. See Nat'l Ass'n of Home Builders v. Nort@9 F.3d 26, 38 (D.C. Cir. 2002).
“Commercial” is defined broadly to include “rads that reveal basic commercial operations or

relate to income-producing aspects of a businasstell as situations where the “provider of the

10 The bates numbers for the four recordthineld under Exemption 4 are: 10-251-000847;
10-267-000349-353; 10-267-000799; and 10-267-0011RZcKinley does not address the
Board’s Exemption 4 arguments for records 10-267-000756-757, 10-267-000782 and 10-267-
001117, so the Court treats these arguments as conc&eedFischer723 F. Supp. 2d at 110;
Hopkins 284 F. Supp. 2d at 25.
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information has a commercial interest in the information submitted to the ageBekér &
Hostetler, LLP v. U.S. Dep't of Commerc&/3 F.3d 312, 319 (D.C. Cir. 2006) (internal
guotation marks omitted). Bankadother financial institutions @arconsidered “persons” for the
purposes of the exemptiokees U.S.C. § 551(2).

Whether commercial or finandimformation is protected turns in part on whether it was
provided to the government voluntarily or undempulsion: if the financial or commercial
information was disclosed to the government voluntarily, it will be considered confidential for
purposes of Exemption 4 if it is the kind of imfeation “that would customarily not be released
to the public by the person from whom it was obtaine@ritical Mass 975 F.2d at 879. If the
information was required, however, it will be considered confidential only if disclosure would be
likely either (1) “to impair the governmentability to obtain necessary information in the
future”; or (2) “to cause substantial harm to the competitive position of the person from whom
the information was obtained See idat 878-84, reaffirming and quoting testdtional Parks
& Conservation Ass'n v. Mortod98 F.2d 765, 770 (D.C. Cir. 1974), but confining it to cases of
compelled disclosure).

a. Voluntarily Provided Information

The Board asserts that two of the fourlE#red records are properly withheld under the
Critical Mass standard because they contain voluhtaprovided commercial or financial
information that would not ordimdy have been made publicSee Critical Mass975 F.2d at
879. McKinley agrees thatritical Mass governs, but alleges thaélhe Board has failed to

demonstrate that the withheld records contafarmation that would not ordinarily have been
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made public. McKinley's argument is purely speculafivehowever, and the Board’s
uncontroverted declarations debserithe records and the justifications for nondisclosure with
reasonable detail.

Record 10-251-000847 is an email regarding the “severity of AIG’s capital hole” and
contains the “identity of [an] outside andlys Thro. Decl. at 108. This “confidential market
source[] . . . would not customarily disclosethe public that they had provided information to
Board or FRBNY staff.”Id. at 45. And record 10-267-001172 is an email exchange containing
“confidential commercial or financial infortian regarding Lehman's foreign operations
supplied voluntarily by foreign bank supervisory agencigb,at 204, and includes “details on
briefings of . . . foreign bank supervisors regagd_ehman.” Parkinson Decl. { 15. The Board
asserts that “disclosure of this information likely would impair the Board's ability to obtain
necessary information in the future as forelg@nk supervisory agencies would be unlikely to
provide information if they knew that it wallbe disclosed to the public. Thro. Decl. at 204.

b. Involuntarily Provided Information

The Board asserts that the two remragnirecords are properly withheld under the
National Parksstandard because they contain involuhtgorovided commercial or financial
information, disclosure of which would likelgither (1) “impair the government's ability to
obtain necessary information in the future”; or (2) “cause substantial harm to the competitive
position of the person from whom the information was obtaine8&e National Parks &

Conservation Ass;498 F.2d at 770. McKinley alleges that the Board has failed to justify

11 For example, McKinley clms that “viewing the disclosed portion” of record 10-267-
001172 “suggests the [undisclosed] material” of thesdord is likewise subject to disclosure.
Pl.’s Cross—Mot. at 25. The Court rejects ime of reasoning as speculative at best.
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nondisclosure unde¥ational Parks Again, however, McKinley's allegations are speculatfve,
and the Board’s uncontroverted declarations mascthe records and the justifications for
nondisclosure with reasonable detail.

Record 10-267-000349-353 is a spreadsheet that provides counterparties’ exposure to
Lehman. Ex. |to Thro. Decl. at 43. The Boassexts that “[p]rovision of this information was
mandatory” and that “[d]isclosure is likely to cause substantial competitive injury to financial
institution(s) or impair the Board's ability to obtaimilar, necessary information in the future
by diminishing the quality or reliability of information provided.” Ex. | to Thro. Decl. at 23.
Similarly, record 10-267-000799 is an email “conveying information obtained by examiners
regarding those institutions’ exposure to Lehman Brothers and steps taken by those institutions
in response to Lehman Brothers’ capital and liquidity shortages.” Foley Decl. § 8. The Board
contends that “these regulated financial institutions provided this information to FRB
examination staff on the understanding that it Waeimain confidential,red would be used for
supervisory purposes” and that “[d]isclosure of this information would have a chilling effect on
the exchange of information between the Board or FRBs and regulated financial institutions.”
Id.

c. Exemption 4 Findings

In light of these uncontroverted declarationwhich “are accorded a presumption of good
faith [that] cannot be rebuttdal purely speculative claims,SafeCard Servs., Inc926 F.2d at

1200, the Court finds that the Board has “demorguahthat the information withheld logically

12 For example, McKinley clms that the Board cannot justify withholding record 10-267-
000349-353 in full because another record, desgrdailarly in the Vaughn index, was merely
redacted. Pl.’s Cross—Mot. at 20. He reasons that if the information “was harmless enough” to
produce in one record, then it should benfless enough to produce in another recadd. This
argument is purely speculative.
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falls within [Exemption 4].” Casey 656 F.2d at 738. McKinley points to no evidence in the
record that would controvert the Board’s deataoms, nor any evidence of agency bad faflee

Id. Furthermorejn camerareview of the disputed recordsrdirms the declarations proffered
on behalf of the Board. As such, theutt holds that records 10-251-000847, 10-251-000349-
353, 10-267-000799 and 10-267-001172 were propertaated or withheld under FOIA
Exemption 4. McKinley's request to produce them will be denied.

3. Records Redacted or Withheld Under Exemption 5

McKinley next challenges the Board’s Witolding of sixty-two records under FOIA
Exemption 5 FOIA Exemption 5 provides agencies with the authority to deny FOIA requests
where the requested documeimtslude “inter-agency or intra-agency memorandums or letters
which would not be available by law to a party other than an agency in litigation with the
agency.” 5 U.S.C. 8§ 552(b)(5). In detening whether a document was properly withheld
under Exemption 5, a court must determine that document satisfies two conditions: “its
source must be a Government agency, and it fallstvithin the ambit of a privilege against
discovery under judicial standartteat would govern litigation against the agency that holds it.”

Dep't of Interior v. Klamath Water Users Protective As$82 U.S. 1, 8 (2001).

13 The bates ranges for the sixty-two resorgdithheld under Exemption 5 are: 10-251-
000071; 10-251-000127; 10-251-000078; 10-251-000083; 10-251-000092-93; 10-251-000103;
10-251-000104; 10-251-000135; 10-2800141-146; 10-251-000172-180; 10-251-000753—
764; 10-251-000261; 10-251-000518; 10-251-000860; 10-251-000848; 10-251-000854; 10-251-
000855; 10-251-000857; 10-251-000858; 10-251-000865; 10-251-000891; 10-251-000895; 10-
251-000941-943; 10-251-000957-959; 10-251-000869; 10-251-000871; 10-251-000893; 10-
251-000898-899; 10-251-000911-912; 10-251-000903; 10-251-000955; 10-251-000964; 10-
251-000965; 10-251-001119-1120; 10-ZEIt121-1123; 10-251-001124-1125; 10-251-
001126-1128; 10-251-001131; 10-251-001132; 250-001133; 10-251-001134; 10-267-
000373; 10-267-000422-424; 10-267-000425-428; 10-267-000616—617; 10-267-000618; 10-
267-000619-621; 10-267-000756—-757; 10-267-000771-772; 10-267-000774-781; 10-267-
000786-789; 10-267-000792; 10-267-000886—8807-267-000988; 10-267-001047; 10-267-
001048; 10-267-001117; 10-267-001151; 10-P61152; 10-267-001153; 10-267-001164; and
10-267-001172 SeeEx. 1 to Joint Statement [Dkt. # 23-1].
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With regard to the second conditionet8upreme Court has determined that:

[T]hose privileges include the privilege for attorney work-product and
what is sometimes called the “deliberative process” privilege. Work
product protects “mental processes of the attorney,” while deliberative
process covers “documents reflegtedvisory opinions, recommendations
and deliberations comprising part af process by which governmental
decisions and policies are formulated.

Id. (internal citations omitted)accord Schlefer v. United Stated02 F.2d 233, 237 (D.C. Cir.
1983).

“The deliberative process privilege rests oa tbvious realization that officials will not
communicate candidly among themselves if eadhar& is a potential item of discovery,” and
the goal behind its exemption “is to enhance fhality of agency decisions’ by protecting open
and frank discussion among those whokenghem within the Government.Klamath Water
532 U.S. at 8-9 (internal citations omitted). eTdeliberative process privilege, however, only
“protects agency documents that both predecisional and deliberativeJudicial Watch, Inc. v.
Food & Drug Admin.449 F.3d 141, 151 (D.C. Cir. 2006) (emphasis added).

a. The Deliberative Process Privilege

The Board claims that the sixty-two redacted or withheld records constitute intra-agency
memoranda or letters and are properly withheld under the deliberative process privilege.

McKinley does not contest that the records are intra-agency memoranda or letters within the
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meaning of Exemption 5. Instead, he contends that the records are factual rather than
deliberative*

McKinley's argument, however, is forecks by the opinion of another court in this
district, McKinley v. FDIC 744 F. Supp. 2d 128 (D.D.C. 2010), which was upheld on appeal in
McKinley v. Bd. of Governors of the Fed. Reserve, $43. F.3d 331 (D.C. Cir. 2011). Two
years prior to the instant litigation, McKinleydd a similar FOIA request seeking information
relating to the Board’s decision to invoke sectl@®{3) of the Federal Rerve Act and authorize
the FRBNY to extend credit to Bear StearnslcKinley, 744 F. Supp. 2d 128. The Board
redacted or withheld certain records undex teliberative process ipitege and McKinley
challenged those withholdings on the theory that “factual material” is outside the scope of
Exemption 5 because it does not “reveal any deliberations or judgment calls by Board officials.”

Id. at 138 (internal quotation marks omitted). Th&rict court rejectedicKinley’'s argument,

14 McKinley also asserts that certain of the redacted or withheld records are not
predecisional because the Board “fails to affirmatively assert” that the withheld material was not
“formally or informally adopted.” Pl.’s Cross—Mot. at 14. Hower, it is McKinley’'s and not

the Board’s burden to establish that predenal records have been adopted as polgge, e.g.
Mayer, Brown, Rowe and Maw, LLP v. |IRE37 F. Supp. 2d 128, 134-35 (D.D.C. 2008ans

Union LLC 141 F. Supp. 2d at 70-71. McKinley offers no evidence, nor cites to any evidence in
the record, that would support a finding that afiythe records at issue have been adopted as
policy. Because he fails to meet his burdéi¢Kinley’'s argument is without merit.
Additionally, McKinley alleges that Exempt 5 protects only those communications between
persons in a “subordinate-superior relatiopstand does not prote@ommunications among
“‘equals.” Pl’s Cross—Mot. at 12, 22. Howeveéhe underlying employment relationship
between the persons engaged in communication idisppbsitive in a court’s determination as to
whether a communication contaimsformation protected by Exemption 5. The controlling
factor remains whether the communication contamigrmation that is both predecisional and
deliberative. See, e.g.Gold Anti-Trust Action Comm., Inc. v. Board of Governors of Fed.
Reserve Sys762 F. Supp. 2d 123, 137-38 (D.D.C. 2011) (applying Exemptionibt¢o,alia,

two emails among Board staff). As such, the Court rejects McKinjgsfsseargument that
communications among equals are never guted from disclosure under the deliberative
process privilege and finds that the Board’'s amimverted declarations establish that the
communications at issue fit squarely within ExemptiorSgeEx. | to Thro. Decl; Ashton Decl.

19 16, 20.
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finding that “disclos[ure of] the withheld factuaaterial would reveal the Board's deliberative
process.”ld. at 140. “[T]he work of Board and FRBNY staff in reaching out and culling certain
financial statistics and exposure data, and the identities of certain financial institutions, for
consideration by the Board from the mass of data available to it is itself deliberatie.”
(internal quotation marks omitted)Moreover, “disclosure of the requested factual summarl[y]
prepared [for] decisionmakers would expose [the Board's] decisionmaking process in such a way
as to discourage candid discussion within thenag and thereby undermine the agency's ability
to perform its functions.”ld. (internal quotation marks omittedYhe D.C. Circuit affirmed this
decision on appeal. See McKinley v. Bd. of Govears of the Fed. Reserve Sy847 F.3d at
339-40. Although the Circuit Court did not exgsly address whether purely factual material
falls within Exemption 5, it found thatll of the withheld records in that case — including those
containing purely factual matter such as finahstatistics, pricing md exposure data, and the
identities of various financial institutions — fit squarely within Exemptionds.

Here, as in his previous lawsuit, McKinley argues that the withheld material is “purely
factual” and therefore not delibéree. Pl.’s Cross—Mot. at 14gee, e.g.Pl.’s Cross—Mot. at 17,
19, 21-25. And, just as in that case, the record demonstrates that Board and FRBNY staff
culled selected facts and data from the mass of available information regarding AIG and Lehman
Brothers so as to assist the Board in its decision making pro&ess. e.g.Ashton Decl. { 7
(“Federal Reserve officials sought to form @pinion about the extent die financial pressures
facing [AlG],about the availability and effectivesseof any financial assistance from the private
sector to resolve those pressures, about the bildylaand effectiveness of any regulatory relief
the company may receive from the supervisors of its insurance operations, and the potential for

widespread effects on the financial system ee@homy in general from AIG’s financial troubles
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and possible collapse.”)d. 1 8 (“[tjhe purpose of this analgswas to assist and advise the
Board members with regard to any decision timayy make. . . .”); Parkinson Decl. { 10 (“Board
members and staff requested mh@tion and advice from . . . the FRBNY in order to assist the
Board in weighing options and considering pblkesresponses to Lehman Brothers’ capital and
liquidity crisis . . . [including] information garding other financialirms and markets which
was critical to the Board’s decision making process.”).

Absent evidence in the record that woutthitovert the Board’s declarations, the Court
accords them a presumption of good faith amaidithat the factual materials redacted or
withheld in the sixty-two records were deliberative within the meaning of Exemptiom 5.
camerainspection confirms that the disputed et contain a mix of factual material and
analysis in the form of spreadsheets, #snaand memoranda. Because McKinley's sole
argument for disclosure rests on the flawed assumption that factual material is not deliberative,
the Court finds each of the sixty-two redacted or withheld records to be protected from
disclosure under FOIA Exemption'®. As such, McKinley’s request to produce them will be

denied.

15 Additionally, the Board claims that a small number of the sixty-two records redacted or
withheld under the deliberative mss privilege are also protected from disclosure pursuant to
the attorney—client privilege. The attorney-client privilege protects “confidential
communications between an attorney and his client relating to a legal matter for which the client
has sought professional adviceElec. Privacy Info. Ctrv. Dep’t of Homeland Sec384 F.

Supp. 2d 100, 114 (D.D.C. 2005), quotiMgad Data Ctr., Inc. v. U.S. Dep't of Air Forcg66

F.2d 242, 252 (D.C. Cir. 1977). “Although it principadipplies to facts divulged by a client to

his attorney, this privilege also encompassesg @uinions given by an attorney to his client
based on, and thus reflecting, those factsvab as communications between attorneys that
reflect client-supplied information.1d., citing Coastal States Gas Corp. v. Dep’t of Energi/7

F.2d 854, 863 (D.C. Cir. 1980). McKinley chaltges the application dhe attorney—client
privilege to six of these records. Having found these records properly withheld under the
deliberative process privilege, however, the €oeed not address McKinley’s arguments under
the attorney—client privilege. Nonetheless, the Court would find that the attorney—client
privilege applies here because the Board’s uncontroverted declarations establish that each of the
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4. Records Redacted or Withheld Under Exemption 8

Finally, McKinley challenges the Boardigithholding of two records under Exemption
8.1° FOIA Exemption 8 provides that an agencyymathhold information that is “contained in
or related to examinain, operating or condition reports prepabsg or on behalf of, or for the
use of an agency responsible for the regulation or supervision of financial institutions[.]” 5
U.S.C. 8§ 552(b)(8). The exemption serves two purposes:
(1) to ensure the security of financial institutions by eliminating the risk
that disclosure of examination, opéoa, and condition reports containing
frank evaluations of the investigated banks that might undermine public
confidence and cause unwarranted runs on banks; and (2) to safeguard the
relationship between the banks and tiseipervising agencies because if
details of the bank examinations were made freely available to the public
and to banking competitors, bank®wld cooperate less than fully with
federal authorities.

McKinley v. F.D.I.C, 744 F. Supp. 2d at 142-43 (D.D.C. 2010)

Although FOIA exemptions are generally construed narroly, v. Julian 486 U.S. 1,

8 (1988), it is well-established that the geaf Exemption 8 is “particularly broadConsumers
Union of U.S., Inc. v. Heimanrb89 F.2d 531, 533 (D.C. Cir. 1978). The D.C. Circuit
considered FOIA Exemption 8 for the first timeGonsumers Unioand concluded that “[i]f the
Congress has intentionally and unambiguoustafted a particularlybroad, all-inclusive
definition, it is not our function, even in tR®IA context, to subvert that effortfd. at 533.

McKinley does not contest the Board’'s atiserthat Exemption 8 protects information

obtained from supervised financentities. Pl.’s Cross—Mot. at 20, 22. Instead, he alleges only

Six records at issue is a protected commation conveying legahdvice between parties
protected by the attorney-client relationshigeeParkinson Decl. § 17; Thro. Decl. §{ 30-32.

16 The Bates ranges for the two recordslleinged under Exemption 8 are: 10-267-000349—
353 and 10-267-000782. McKinley does not addtbesBoard’'s Exemption 8 argument for
record 10-267-000799, so the Court treats that argument as con&ekeéischer723 F. Supp.

2d at 110Hopkins 284 F. Supp. 2d at 25.
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that the Board failed to clearly articubatvhether records 10-267-000349-353 and 10-267-
000782 actually contain information frosupervised financial entitiesld. Characterizing the
Board’s purported justifications as vague, McKinley asserts that he is entitled to discldsure.

The Vaughn index, however, plainly descelidat the Board redacted or withheld the
two records at issue because they contain information from supervised financial entities. Record
10-267-000349-353 is described as “contain[indgprimation obtained by FRB and/or Board
supervisory staffrom supervised LFIs, finara utilities or clearing banks . . in order to assess
the risks to supervised financial institutions of a possible Lehman bankruptcy.” Ex. | to Thro.
Decl. at 24, 43 (emphasis added). Likssyi record 10-267-000782 is described as the
continuation of an email “contain[ing] inforrian [that] was obtained by the Board or, its
delegee, the FRBNY, as a result of its oversight authority over financial institutions.” Ex. J to
Thro. Decl. at 39-40, 69. Such information was “collected by the Board and FRBNY in a
supervisory capacitfrom regulated payment,edring and settlement systems .” Stehm Decl.

1 7 (emphasis added).

In light of these declarations, the Court finds that the Board has “demonstrate[d] that the
information withheld logically falls within [Exemption 8]."Casey 656 F.2d at 738. As the
Court has already mentioned, agency declarati@mre accorded a presumption of good faith,
which cannot be rebutted by purely speculative clai@afeCard Servs., In©26 F.2d at 1200,
and McKinley points to no evidence that wowdntrovert the Board’s declarations, nor any
evidence of agency bad faitbee Casey656 F.2d at 738In camerareview confirms that the
disputed records contain properly exempted information from supervised financial entities. The
Court finds that records 10-267-000349-353 did267-000782 were properly redacted or

withheld under FOIA Exemption 8, and McKinlsyequest to produdkem will be denied.
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IV.  Conclusion

Finding that the Board has conducted adégsearches and properly invoked FOIA
Exemptions 4, 5, and 8, the Court will grant the Board’s June 8, 2011 [Dkt. # 13] and July 15,
2011 [Dkt. # 17] motions for partial summary judgnt and will deny McKinley’s cross-motion

for summary judgment [Dkt. # 19]. A separate order will issue.

74@4 B heh——
U

AMY BERMAN JACKSON
United States District Judge

DATE: March 29, 2012
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