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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

REGINALD A. BLUE,

Plaintiff,
V. Civil Action No. 10-762 (JEB)

LISA P. JACKSON, Administrator, U.S.
Environmental Protection Agency,

Defendant.

MEMORANDUM OPINION

Plaintiff Reginald A. Blue was employed as an investigator at variousdamental
Protection Agency offices across the country for more than fifteen yeatsis lawsuit he
alleges that he was subjected to a numbeadweérseactions by his employer, includirftaving
his responsibilitiegliminishedandhis salary reducedheing passed over for joland
ultimately,beingterminatedrom his position.Blue claims thathe EPA, in taking these actions,
violated Title VII by discriminating against hibothbecause ofis race (black) and as
retaliation for engaging in protected activity (filing Equal Enyph@nt Opportunity complaints).

The EPAhas nowfiled aPartialMotion for Judgment on the Pleadings or, in the
alternative, foilSummary JudgmentThe Court will grantthis Motion as taall claims that Blue
has faied to administratively exhaus¢aving onlya claim of racebased discrimination relating
to his non-selection for a job in August 2008 and a claim of retaliation based on his termination
in December 2008. In addition, the Cowrll deny without prejudice Defendant’s request for

summary judgment on theerits of the remainingetaliation claimas such a requeist
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premature prior t@anydiscovery that could provide Blue with an opportunity to develop facts in
his favor.
l. Background

According to the Complaint, which at this juncture must be presume®iueshegan
working for the EPA in 1992s a Special Agent assigned to the Criminal Investigation Division
in the agency’s New York office. Compl., 11 8-9. In 1999, he was reassigned to the
Minneapolis office, where he remained until April 2008., § 10. He was then reassigned to
the Philadelphia office for approximately one year, before being traedferthe agncy’s
headquarters in Washington, D.C., in May 200#, 1 11. Blue remained in the D.C. office
until his termination in December 20081., T 12.

Plaintiff allegeghat he was subjected to raacrimination while employed at the
Philadelphia and D.C. offices over a period of approximately five yaassTf 1213. Blue
claims thahe experiencethe following discriminatory acts

e Efforts by his supervisor® diminishhis authority, id. 1 1, 27, 29;
e Refusalto permit Blue to apply for a “Rotational Assignmend.,, T13H;

e Being overlookedor temporary development assignments “on at least two
occasions,id., 1 24;and

e Being demotedo a lesser title ankdaving hissalaryreduced by $900. 1d14.

Additionally, although not specifically alleged in the ComplaBiye claims thain Augustof
2008 he was passed over for at least one position for which he was qualified. Odpluat 2.
informally contacted an EEO counselor in early September 2008 and subsequehdydiiaal

EEO complaint on September 29allenging hisAugust non-selection for the position of



Assistant Director for Investigations, Criminal Investigations Dividiased on his race, age,
and retaliation Compl., § 34; Opp. at 2.

Shortly beforehe submittedhis EEO complaint, Blue’s supervisors were informed of an
issue with Blue’s offduty conduct- namely,allegations of domesti@buse by Blue against his
wife. Pl.’s Response to Def.’s Statement of Undisputed Mateaict (SUMF) { 7#8. The
agency conducted an investigation ittte alleged factsCompl., 1 36; Pl.’s Response to Def.’s
SUMF, 1 9, and Bluevas terminatedrom his position in December 2008. Compl., 1 33. The
agency claims thaheterminationoccurred becaus®laintiff had committed acts of domestic
abuse against his wife and had exhibited a lack of candor” during the agenawyalinte
investigation. Mot., Exh. 7 (Notice of Proposed RemovBlue appealed the terminatiomh his
employment to thderit Systems Protection BoartMSPB). Opp., 1 4. In his appeal, he argued
that theagency’sstated reason for his terminatiaas merely pretexand that theactual reason
for his discharge was “wrongful and illegal discrimorgtand retaliatory conduct.Compl.,

1 36. On July 27, 2009, the MSPB affirmed the agency’s removal action. Mot., Exh. 3 (MSPB

Initial Decision),aff'd Blue v. EPA, 2010 MSPB LEXIS 1369 (Apr. 12, 2010). Blue

subsequently brougktitin this Courtand Defendanttas nowfiled this Motion.
. Legal Standard

Defendantas moved for judgment on the pleadings pursuant to Fdrielabf Civil
Procedure 12(d)r, in the alternative, for summary judgment. A Rule 12(c) motion is evaluated

under the same standard as a Rule 12(b)(6) muidismisssee, e.g.Robinson—Reeder v. Am.

Council on Educ., 532 F. Supp. 2d 6, 12 (D.D.C. 2008), and, like a 12(b)(6) motion, must be

convertednto a Rule 56 motion for summary judgment if “matters outside the pleadings are

presented to and not excluded by the court.” Fed. R. Civ. P. 1Bépuse mattesutside of



the pleadings have been presented and will be consigessiection 111(A)(1),infra, the Court
treats thisMotion as one for summary judgment.

Summary judgment may be graaté “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter oFkdv.R. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the
substative outcome of the litigationHolcomb, 433 F.3d at 89%&jberty Lobby 477 U.S. at
248. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi

for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, 477

U.S. at 248; Holcomb, 433 F.3d at 895. “A party asserting that a fact cannot be or is genuinely

disputed must support the assertion liygito particular parts of materials in the recor&£d.
R. Civ. P.56(c)(1)(A).
The party seeking summary judgment “bears the heavy burden of establishihg that t

merits of his case are so clear that expedited action is justified.” Taxpagerisddy, Inc., v.

Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). When a motion for summary judgment is under
consideration, “the evidence of the non-movant[s] is to be believed, and all jusiifif@pences

are to be drawn in higvor.” Liberty Lobby, 477 U.S. at 255%ee alsMastro v. PEPCO, 447

F.3d 843, 850 (D.C. Cir. 2006); Aka v. Washington Hosp., €56 F.3d 1284, 1288 (D.C. Cir.
1998) en banc). On a motion for summary judgment, the Court must “eschew making

credibility determinations or weighg the evidence.” Czekalski v. Pete435 F.3d 360, 363

(D.C. Cir. 2007).
The nonmoving party’s opposition, however, must consist of more than mere

unsupported allegations or denials and must be supported by affidavits, declarattime:, or



competent evidence, setting forth specific facts showing that there is agesue for trial.

Fed. R. Civ. P56(e);Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its taaringham

v. United States Navyy813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is

“merely colorable” or “not significantly probative,” summary judgment rbaygranted Liberty
Lobby, 477 U.S. at 2480,
1. Analysis

In Countl, Blue alleges racbased discriminatigrand in Count Il he alleges retaliation
based on protected activity, both under Title Md., 11 3742. While Bluealso makes
reference to agbased discrimination within his EEO complaggeMot., Exh. 2 EEO
Counselor’s Report) at 2, he does not raise any such claims in his Congpldthe Court will
thus not address them here.) In seeking judgment on the pleadings, Defegdesthat the
bulk of the allegations iloth counts should be dismisded Plaintiff's failure to exhaust his
administrative remediedMot. at 1. As to what remains, Defendant also contends that Plaintiff's
retaliation claim relating to his termination should be dismissed on the merits. Thewllou
deal with each count in turn.

Ultimately, theCourt agrees with Defendant that Plaintiff loaty exhausted Count I's
racebased discriminationlaim relating tchis August 2008 noselectionand Cout II's
retaliationbased claintoncerning hisermination It will, consequentlygdismiss all other claims
for failure to exhaust administrative remedies. The Court, however, rageptemature
Defendant’s arguments regarding the meaaitéhe remaining retaliation clainffinding that

Plaintiff deserves some discoveoydupport his argument of pretext.



A. Count I: Race-BsedDiscrimination

In Count I, Plaintiff purports to bring a rabasedTitle VII discrimination claim. While
the Complaint captions thi®ant as a “Pattern and Practice of Discriminatidaim, Compl.at
16, and refers to Defendant’s alleggattern and practice of discriminating against African
American males in thieerms and conditions of employment,” if1.38 theCourt will evaluate
Plaintiff's claim adt concerns him individuallyas Tite VII does not provide for patteamd
practice challengesutside ofclassbased claimsyhich Plaintiff here does not purport to bring.

SeelLowery v. Circuit City Stores158 F.3d 742, 760-61 (4th Cir. 1998) (“[lJndividuals do not

have a private, nonlass cause of action for pattern or practice discriminati@aated on other

grounds, 527 U.S. 1031 (1998abrocky v. Jewel Food Co., 773 F.2d 857, 866—67 n.6 (7th Cir.

1985) (noting that pattern-gractice “suits, by their very nature, involve claiaislasswide
discrimination”(internal citations omittegl)Hayes v. Chao, 592 F. Supp. 2d 51, 56 (D.D.C.
2008) (explaining that pattern-practice claims under Title VII cannot be bgbii by an
individual plaintiff).

Having dispensed with Plaintiff's patteamd practice claim, th€ourt will now turn to
the thrust of Defendant’s argument — namely, lack of exhaustion — before brieflgsiingr
allegations of a hostile work environment.

1 Exhaustion
Federal employees may file a Title VII action in federal court only afteaesting beir

administrative remediesSeePayne v. Salaza619 F.3d 56, 65 (D.C. Cir. 2010Jitle VII's

exhaustiorrequirementshoweverare not jurisdictional Artis v. Bernanke, 630 F.3d 1031,

1034 n.4 (D.C. Cir. 2011) (citing Menominee Indian Tribe of Wis. v. United States, 614 F.3d

519, 527 (D.C. Cir. 2010)). Accordingly, a “12(b)(6) motion to dismiss for ‘failure to state a



claim upon which relief can be granted’ is the appropriate vehicle to challerajkeged failure

to exhaust’administrativaeemediesinder Title VIL Rosier v. Holder, 2011 WL 2516152, at *2

(D.D.C. 2011) (citincArtis, 630 F.3cat 1034 n.4). “Because untimely exhaustion of [Title VII]
administrative remedies is an affirmative defense, the defendant bears e diypteading ash

proving it.” Bowden v. United State$06 F.3d 433, 437 (D.C. Cir. 1997) (citatiomitted).

“District courts may refer to materials outside the pleadingesolving a 12(b)(6)
motion. But when they do, they must atamvertthe motion to dismiss into one feummary

judgment” Kim v. United States632 F.3d 713, 719 (D.C. Cir. 2011) (citing Fed. R. Civ. P.

12(d)). Where the Court so converts, however, the parties must be providea apihortunity
to present evidence support of their positionsSeeFed. R. Civ. P. 12(d), 5&im, 632 F.3d at
719. Plaintiff here has presentadnificantadditional evidence to support his argumeeg
Opp. & Exhibits (totaling 125 pages), and he has cited the record below in his filings. As
Plaintiff would thus not suffer prejudice from the conversion of the Motion into one fananm
judgment, the Court will so proceed.

Title 29 of the Code of Federal Regulations describes the administrative porcdssgf
discrimination complaintagainst the federal government. First, one who believes he has been
subjected to discrimination by his fedegalvernment employer “must consult a Counselor prior
to filing a complaint in order to try to informally resolve the matt&t9’'C.F.R. 8§ 1614.105(a).
“An aggrieved person must initiate contact with a Counselor within 45 days of the dage of t

matter alleged to be discriminatory...” Id. 8 1614.105(41); seeSteel v. Schafe535 F.3d

689, 690 (D.C. Cir. 2008) (employee must initiate contact with EEO counselor within 45 days or
court may not consider discrimination claimj the matter has not been resolved through

counseling, the EEO Counselor informs the aggrieved person of the right to fileah form



complaint. Id. 88 1614.105(d), 1614.106(bln order to exhaust administrative remedies, a
complainant must filsucha foromal complaint; merely presenting a claim in an EEO counseling

sessiordoes not constitute exhaustiodamilton v. Geithner666 F.3d 1344, 1350 (D.C. Cir.

2012). After filing a written complaint, the employee may file a civil action after the@gen
issues an adverse final decision or 180 days elapse without a decision, whichever happens first
42 U.S.C. § 2000&6(c).

Importantly, an employee must exhaustdbdeninistrative process f@achdiscrete

action for which he seeks to bring a clai®eeNatonal R.R. Passenger Corp. v. Morgan, 536

U.S. 101, 113, 122 (2002Lolemanr-Adebayo v. Leavitt, 326 F. Supp. 2d 132, 137 (D.D.C.

2004). The Supreme Court in Morgan noted that “each incident of discrimination and each
retaliatory adverse employment decision constitutes a separate actiank&dul employment

practice.”” Morgan, 536 U.S. at 114As the court inColemanr-Adebaydurther elaborated that

The key to determining whether a claim must meet the procedural
hurdles of the exhaustion requireméself, or whether it can
piggy-back on another claim that has satisfied those requirements,
is whether the claim is of a “discretatt of discrimination or
retaliation or, instead, of a hostile work environmebistrete

acts such as termination, faguto promote, denial of transfer, or
refusal tohire” are individual acts that “occust a fixed time.
Accordingly, plaintiffs alleging such discriminatory action must
exhaust the administrative process regardless of any relationship
that may exist betweethose discrete claims and any others.

326 F. Supp. 2d at 137-38 (quoting Morgan, 536 U.S. at 114).

As Plaintiff does not identify the alleged discriminatory acts with specificity Qbist
will separate the acts upon which he bases his claimshirge distinct groups. First, the Court
will look at the allegations relating to conduct from 2003 through early 2008 (in both the
Philadelphia and Washington EPA office§eeCompl., 11 13-29. Second, the Court will turn

to the August 2008 noselectia of Blue for the position of Supervisory Criminal Investigator.



Opp. at 2. And finally, the Court will address Blue’s termination in December 2008. CHmpl.,
38. In bringing this Motion, Defendant contertdat Plaintiff failed to exhaust administragi
remediedor all of theallegedlyracially discriminatory incidents with the exception of the
August 2008 norselection- because he did niptitiate contact with an EEO Counselor within
45 days of the incidents. Mot. at 1. The Court agrees.
a. Pre August 2008 Allegations

Throughout the Complaint, Plaintiff refeisa varietyof discriminatory actions he
claims to have experiencéefore August 2008 based on his rateese allegations ap a
period of five years (2003-08), two offices (Philadelphia and Washington), aacediff
supervisors. Compl{}11-32. Specifically, Blue alleges his supervisors

e “diminish[ed] the level and degree” &lue’s authorityid., 113C;

e ‘“attempt[ed]to extend plaintiff's probation period for an additional
unprecedeted six (6) month period,” id., T13E;

e ‘“attempt[ed}o generate negative and false work performance evaludtidns,

e “generat[ed]chains of correspondence that included false and disparaging
statements related to plaintiff's work performancgd,’

e ‘“generat[edfalse correspondence which accused plaintiff of making and
engaging in policies and practices which were inconsistent with his digttive
id.;

o ‘“refus[ed]to permit Blue to apply for &otationalAssigment,” id., 113H,;

e demotd Blueto a lesser title and reduchi salary by $900, id., 114;

e plannedan “attempted reorganization” that could have reduced or alBuedts
role and responsibilities, id., 120;

e “overlooked”Blue for temporary development assignments “on at least two
occasions,’id., 1 24;and

e strippedBlue of job responsibilities and duties.



Id., W 27, 29.

Defendantargues thaBlue made no effort to contact an EEO Counselor within the 45-
day window followingeachof thesancidens. Mot. at 10-16; Reply at 5-11. Blue countéest
he “initiated timely contact with the defendants’ Office of Civil Rights each timedsedenied a
GS1811-15. Between 2005 and 2008 the Plaintiff met with the former director of the Office of
Civil Rights twice and her staff on three occasions.” @ see als®pp., Exh. ORL’s
Response to Def.’ SUMF), 13 (Plaintiff met with the former Director of OCR or her staff on a
timely basis each time he was denied a promotional opportunity. The Plaintiff s&@ht E
counseling on at least five prior occasions to discuss the discriminatonggsadtEPA.).

As Defendant noteglue fails to corroborate these conclusory assertions with any record
evidence whatsoeveReply at 6 Plaintiff’'s mere asertion of exhaustion — with no support for
the assertior is insufficient under Rul86(c)(1)(A) to raise genuine disputef factas to
whether he administratively exhausted pre August2008 allegations of radeased
discrimination.

Plaintiff, moreovercannot argue that administrative exhaustion of each of the alleged
acts was not necessary untiorgan 536 U.S. 101. The Supreme Caieredistinguished
between discrete and ongoing discriminatory acts for the purpose of this exthaegtirement.
On the one hand, “discrete discriminatory acts are not actionable if tineel baven when they
are related to actsleged in timely filed chargesEach discrete discriminatory act staatsew
clock for filing charges alleging that acthe clarge, therefore, must be filed within the [4&y
time period after the discrete discriminatory act occurréd.’at 113. On the other hand,
ongoing discriminatory acts, such as thosa lvdstile work environment, “are different in kind

from discrete acts [because t]heir very nature involves repeated coriduat.115.

10



The allegations herareof the formerttype This is because each incident was of a
different kind from the others, was perpetratedrdire course of several yearsgamvolved

differentsupervisors.CompareThomas v. Vilsack, 718 F. Supp. 2d 106, 121 (D.D.C. 2010)

(finding that exhaustion was required because removal of duties was not “of a likevkimd”

failure-to-promote claim previously brought before EEO&)dNurriddin v. Goldin, 382 F.

Supp. 2d 79, 108 (D.D.C. 2005) (concluding that seven incidents over the course of five years
“indicates less a pervasive pattern of harassment, and more just isolategneemplimcidents

occurring over a long period of timeyith Jones v. Bernanke, 685 F. Supp. 2d 31, 36-38

(D.D.C. 2010) (holding that latest negative employment action taken by employer need not be
dismissed as unexhausted because it was part of ongoing patiegative performance
reviews)

As the record shows that Plaintiff first contacted an EEO Counselor in Sept2dii8e
(about the August 2008 naelection, Opp. at 2anyallegations obther discreteliscriminatory
actsoccurring more than 45 days before would be deemed unexhausted and thus procedurally
barred.

b. AugustNon-Sdection

Defendant acknowledges tiBiue's claim of racebased discrimination in regard to his
August 2008 non-selection for the position of Supervisory Criminal Investigator was
administratively exhausted and is thus properly before this Court. Mot. aEdHawing his
non-selection for the positioBJue timely filed an EEO complainh Septembe2008alleging
that hehad been discriminated against based on his race and age raetadiationfor filing a
previous EEO complaint, and hadelpésubjected to a hostile work environment culminating in

non-selection for the position of Assistant Director of Investigation.” Opp., EXBPB (etter

11



accepting Blie’s claim for investigation)As neithermarty disputes that Plaintiffisice
discrimnationclaim regardindhis incident survives this Motion, the Court need not address it
further.
C. Termination

Defendant next argud¢satbecausdlue’s administrativehallengeo his termination
failed to include angllegationof racebased discrimination, he is precludesin making sucta
claimfor the first timein thislawsuit Mot. at 16-17.Blue does notontestDefendant’s
assertion that thearlierfilings failed to mention any claim of racial discriminatiolmsteagihe
states generallthat he lodged a “formal administrative complaint of employment discrimination,
retaliation and wrongful termination with the United States of America Merit Systestecton
Board,” and that he appealed the final order within the time set forth in the st@pye, 1 4.

When an individual files suit in federal court following the exhaustion of his
administrative remedies, his claims are limited to those thdlileeeor reasonably related to the
allegations of the charge antbwing out of such allegations,” so the agency may have fair

notice of the claims against iBark v. Howard Univ., 71 F.3d 904, 907 (D.C. Cir. 1995)

(internal citation omitted)see als@gohnson-Parks v. D.C. Chartered Health Plan, 713 F. Supp.

2d 39, 47 (D.D.C. 2010) (“Because the retaliation claim pled in the amended complaint is not the
one that was alleged in the underlying administrative charges, it is barreduce fo

exhaust.”) Brown v. District of Columbia, 251 F. Supp. 2d 152, 162 (D.D.C. 2(818ntiff

failed to exhaust gender and retaliation claims where her EEO filings atbegechce and
disability discrimination)
Nor can Plaintiff argue that his rabased discriminationlaim “arose out of the same

basis for discrimination kdged”in the administrative proceedings below. Jones v. Billington,

12



12 F. Supp. 2d 1, 7 (D.D.C. 1997). _In Jarthe court determined that a hosterk-

environment claim was properly before the court, even though the administtaitms did not
formally allege the charge, as “[t]he hostile work environment alleged in the dafriplaot
based on conduct that is different from that alleged in the EEOC charge. Furthénebiasis
for the hostilework-environment is race, which is the same basis alleged in the EEOC charge.”
Id. at 7. Here, howeverRlaintiff's claim that his termination was rabased involveseparate
conduct that wasaverset forth in the administrative complairBeeCompl., 1 38.He,
accordingly, has failed texhaust hislaim of racebased discrimination in connection with his
termination

The only act of alleged racial discrimination that may proceed, therefdhat relating
to his non-selection for promotion in August 2008.

2. Hostile Work Environment

Throughout his ComplainBlue makes passing references to a “hostile work
environment’ Compl. 11 2, 13A, 14, 16; however, fads toactually assert such a claim in
Count I. Nonetheless, as Blue again references a hagtitk-environment claim in his
OppositionseeOpp. at 13, the Court will address it here. To prevail on a hosbitke-
environment claim under either a discrimination or a retaliation theory, “a glamst show
that his employer subjected him to ‘discriminatory intimidation, ridicule, and insultigsha
‘sufficiently severe or pervasive to @ltthe conditions of the victimm’employment and create a

abusive working environmerit.Baloch v. Kempthorne, 550 F.3d 1191, 1201 (BC€. 2008)

(quoting Harris v. Forklift Systems, Inc., 510 U.S. 17, 21, 114 (1998} .determine whether a

hostile work environment exists, the court looks to the totality of the circunestancluding

the frequency of the discriminatory conduct, its severity, its offensivemassyreetheit

13



interferes with an employeeivork performance.’ld. at 1201 (citing Faragher v. City of Boca

Raton 524 U.S. 775, 787-88 (1998))The Supreme Court has made it clear that ‘conduct must
be extreme to amount to a change in the teantsconditions of employment.” George v.
Leavitt, 407 F.3d 405, 416 (D.Cir. 2005) (quotingcaragher524 U.S. at 788)By adhering to
these standards, the Court thereby “ensure([s] that Title VII doesootie a general civility
code” that involves courts in policing “the ordinary tribulations of the workplaEaragher
524 U.S. at 78&citation and internal quotation marks omitted).

Even assuming the veracity of allBlue’s allegations and giving him the benefit of all
possible inferenceshe EPA did not subject Plaintiff to conduct “sufficiently severe or pervasive
to alter the conditions of his employment and create an abusive working environiarris

510 U.S. at 21 (quoting Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986)) (internal

guotation narks omitted).The incidents that Blue mentions in his Complaing., claims of
diminished responsibilities, 1 13C, 27, 29; “attempts” to take actions aBaieghat never
ultimately happened, T13E, 20; refusal to permit Blue to apply for a “Rotatiesamnent,”

id.,  13H; claims of being “overlooked” for temporary development assignments, idafd24;
claims of being demoted to a lesser title and redonof salary by $900, id., § 14 — span a period
of five years, multiple offices, and multiple supervisors, Compl. 1 11-32., and the acts do not
reach the high threshold that is required to establish a hagtilkeenvironment.See e.q,

Hernandez v. Gtierrez 656 F. Supp. 2d 101, 106 n.6 (D.D.C. 2009) (no hostile work

environment where “one ewmorker frequently touched his private parts in front of [the plaintiff],
told her his marriage was not the same as it used to be, talked to her about huraameaad
having sex, showed her sexually explicit pictures, and told her that a paperclip casktllzes a

weapon and then ... put a fist close to her face.” (internal quotation marks and citatit@d)ymi

14



Taylor v. Chao, 516 F. Supp. 2d 128, 136(3.D.C.2007) (no hostilevork-environment
wherecoworkers “asked if [Plaintifg] hair were ‘red all over,” called her ‘sweetie’ and ‘baby,’

and offered to “beat up her fiancéBryant v. Brownlee, 265 F. Supp. 2d 52, 64 (D.D.C. 2003)

(no hostile workenvironment where eworker referred to plaintiff as “nigger” and another co-
worker said “black women were at the bottom. The white men were first, the whitenwoene
right up there with them....”).

Plaintiff may have experienced some challenges itirnis at EPA, and he may well
have believedils working conditions to be less than ideal. No reasonable jury could find,
however, that thactionsPlaintiff alleges vere“‘sufficiently severe or pervasive to alter the
conditions of [hifemployment and creat@ abusive working environmeritBaloch, 550 F.3d
at 1201 (quotinddarris, 510 U.S. at 21). The Court, accordingly, wikmiss Plaintiff's suit to
the extent that illeges hostilework-environment claims.

B. Count lI: Retaliation

In Count I| Plaintiff brings a claimunder Title VII that he was retaliated against for
engaging in protected activityspecifically,the filing of complaintsabout discriminationvith
the EEO and engaging in informal EEO counseling. Compl., B#tle enumeratea number of
“acts of retaliation” upon whitthe claim is based, including

being stripped of significant work related duties and responsibilities,
having been reassigned to a lesser job title and classification which
resulted in an annual reduction in pay and the loss of certain supervisory
duties and responsibilities which were attendant to his prior position,
being foreclosed with respect to applying for certain developmental and/or
promotional assignment opportunities and ultimately being terminated
from his employment with the Agency.

15



Id. TheCourt will divide Blue’s allegations inttwo categories acts thoughearly 2008 and
Blue’s termination in December 200&lue, it should be noted, does not claim that his non-
selection in August 2008 wastaliatory and the Court will thus not address it here.

Defendant argues that becaidee failed to exhausadministrative remedies for the
retaliatory acts in the early peridek fails to state a claim based on those acts. Defendant further
contends that even though Plaintiff has exhausi®dlaim ofwrongful termination, Defendant
is nonetheless entitled to judgment as a matter of law on the merits of his retaliatonTdie
Court agrees that Plaintiff has failed to exhamisegard to the ely actsand will,accordingly
dismiss any retaliation clainthiring that period of time. The Court, however, believiraga
grant of summary judgmeas toBlue’s terminationwould be premature, will deny that part of
the Motion and permit discovery.

1. Pre-August 2008 Allegations

As with the racebased claims relating to the series of adverse adtiatnsg from 2003
through early 2008, Defendant argues that Plaintiff has failed to exhaust his adtnmeist
remediesegarding retaliatiofbased Title Vliclaims in those yearsReplyat5. As discussed,
supra, in Section 1l1(A)(1)(a), Blue has made orggneralizeatlaims ofexhaustion as to the
alleged discrimination during thperiod of time andthere is nothing in the record to
substantiate any efffts thathe undertook to pursue these acts adrmatisely. For the same
reasorthat Plaintiff failed to exhaustis racebased claims, he has also failed to exhhisst
retaliation claims TheCourt will thusdismiss this ount to the extent it relies on allegations of
discriminatory retaliation prior to Blue’s termination

2. Termination

16



Defendant concedébat Blue has exhaustéds retaliation claim based dms
termination but nonetheless argugsat summary judgment shld be granted in its favor
becausgeven if Plaintiffcan make ou& prima facie case, he hawiled to show that Defendant’s
profferedreason for Blue’s removal was pretextullot. at 17;Reply at 13.In his Opposition,
Blue argues that Defendant’s “stated reasons for removing the Plamtiffiiis former place of
employment are false or pretext for retaliafiddpp. at 3, and that discovery is necessary in
order to provide Blue with the required information and evidence to support his tthiat.12.

Given Blue’s stated neddr discovery tarebut the legitimateeasons thaDefendant
proffers forhis terminationOpp. at 12-13, the Court agrees that it woulgbaEmature to grant
summary judgmertvefore Blue has been afforded any opportunity to develop facts to support his

argument of pretextSee e.q, Gordon v. Napolitano, 786 F. Supp. 2d 82, 86 (D.D.C. 2011)

(reasoning that plaintiff's retaliation claims “are certainly thin and may wellureive afuture
summary judgment motiorNevertheless, to dismiss them or convert this into a motion for
summary judgment is premature at this time because Plaintiff has not had the bemsfit of

discoveryto bolster her claims.”McWay v. LaHood, 269 F.R.D. 35, 37-38 (D.D.C. 2010)

(“[TIhe D.C. Circuit has directed that because it is difficult for a plaintiff taldsh proof of
discrimination, the court should view [pre-discovery] summary-judgment motionsh .spécial

caution.”)(citing Aka v. Wa$ington Hosp. Ctr., 116 F.3d 876, 879-80 (DGr. 1997),

overturned on other grounds, 156 F.3d 1284 (Ti€.1998) én banc)); Gray v. Universal Serv.

Admin. Co., 581 F. Supp. 2d 47, 56 (D.D.C. 2008) (recognizing that summary judgment “must
be approached with special caution” in discrimination cases) (internal citatiatied). As the

Court agrees thdlueis entitled to conduct discovery before being required to oppose
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Defendant’s reque$br summary judgment on the claim of retaliatigrwill deny Defendant’s
Motion herewithout prejudice.

V. Conclusion

As the only claims Plaintiff has administrativedyhausted are Count I$aim connected
to his August 2008 non-selection and Countdlam basedn his termination the Courtwill
dismiss all other claims for failure to exhaust administrative remedites.Courtwill also deny
without prejudice Defendant’s Motion f@ummary ddgment on Count IIA separate Order

consistent with this Opinion will be issued this day.

/s/ James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: May 21, 2012
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