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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC,,
Plaintiff,
V. Civil Action No. 10-851 (RBW)

UNITED STATES DEPARTMENT OF
JUSTICE,

Defendant.

NI G LG SRR S

MEMORAND UM OPINION

Judicial Watch,nic., brought thisaction against the United States Department of Justice
(“DOJ”) pursuant to the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552 (26&@king
the release of recoradsncerning the DOJ’s decision to dismiss civil claimghe case obUnited

States v. New Black Panther Party for Saéifense No. 09¢v-0065 (E.D. Pa.)Complaint § 5

The parties subsequenttipulated tolte voluntary dismissal of this case with prejudice. ECF
No. 24. Currently before the @urt isJudicial Watch’anotion foran award ofttorney’ fees
and costs. Upon careful considéon of the parties’ submissiorighe Court concludesr the
following reasons thatudicial Watch’amotion musbegraned in part and denied in part.
. BACKGROUND
The Court previously described the backgrounthisfcase ints Memorandum Opinion

dated August 4, 2011, and will provide only a brief recitation of that background Besee.

1 n addition to the filings already identified, the Court considered the foltpsabmissions in reaching its
decision:(1) the MemorandumfoLaw in Support of Plaintiff's Motion for an Award of Attorneys’ Fesasd Other
Litigation Costs (“Pl.’'s Mem.”); (2) the Defendant’s Opposition to Plaintiff'stido for an Award of Attorneys’
Fees and Costs (“Def.’s Opp’n”); (3) the Plaintiff's Reply to Ddfamt’s Opposition to Plaintiff's Motion for an
Award of Attorneys’ Fees and Other Ilgttion Costs (“Pl.’s Reply”); (4) the Memorandum of Law in Supportef th
Department of Justice’s Motion for Summary Judgment (“Def.’s MSth¥)eand (5) the Defendant’s Reply and
Opposition to Plaintiff's CrosMotion for Summary Judgment (“Def.’'s MSJ [itg").
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Judicial WatchInc.v. Dep't of Justice, 800 F. Supp. 2d 202, 207DI(C. 2011). On May
15, 2009, the DOJ filed a notice of voluntary dismissalo three defendarasd a motion for

default judgment as to a fourth defendant/imted States v. New Black Panther Party for-Self

Defensgthe “New Black Panther Partase”), an action filed in the United States District Court

for the Eastern District of Pennsylvania by the Civil Rights Division of thé p@suant to
Section 11(b) of the Voting Rights Act, 42 U.S.C. § 1973i(b) (20@6)at 207. By letter dated
May 29, 2009,Judicial Watcrsubmitted a FOIA request to the D@égkingthe followingfour

categories of records related to the New Black Panther €&y

1. Any and all records pertaining to the lawsuit under the Voting Rights Act
against the New Black Panther Party for Self Defense and three of its
members {Malik Zulu Shabazz, Minister Kif8amir Shabazz, Jerry Jackson}
(records include, but are not limited to, memos, correspondence, affidavits,
interviews, and records concerning default judgment, excluding court filings).

2. Any and all records pertaining to the decision to end the civil complaint
against the New Black Panther Party for Self Defense and three of its
members (records include, but are not limited to, memos, correspondence,
affidavits, interviews, records concerning default judgment, excluding court
filings).

3. Any correspondence between the [DOJ] and the New Black Panther Party for
Self Defense, to include defendants {Malik Zulu Shabazz, Ministeg Kin
Samir Samir Shabazz, Jerry Jackson} and/or any attorney(s) represénting
defendants.

4. Any third-party communications concerning the New Black Panther Party for
Self Defense, to include defendants {Malik Zulu Shabazz, Minister King
Samir Shabazz, Jgr Jackson} and/or any attorney(s) representing the
defendants.
Id. at 207-08.After acknowledging receipt of Judicial Watché&juest by letter dated July 15,

2010, the DOJ conducted searches for responsive records within several of its cornponents

offices, including the Civil Rights Divisionld. at 208.



The resits of the DOJ’s searchegere communicated tfudicial Watchn a series of
lettersduring the beginning of 2010d. at 208. On January 15, 2010, the DOJ informed
Judicial Watchthatsome components had completiedir searcheand that all of the records
locatedthus far were being withheld in their entirety pursuant to Exemption 5 of the HQIA.
Judicial Watchadministratively appealed this determination by letter dated Janua2(P9. Id.
Then, on February 9, 2010, the Civil Rights Division produced some recaldditial Watch
including® copies of pleadings and filings related tioe New Black Panther Partgse, copies
of email and correspondence from the court relatethi case, andetters to the defendants
from the Department of Justi€e Id. (citation omitted). The DOJ further advisegldicial
Watchthat it would be withholding other records pursuant to FOIA Exemptions 5 aldd 7.
The plaintiff adminstratively appealed thisesponse of the Civil Rights Divisidoy letter dated
March 26, 2010.ld.

Judicial Watchnstituted this actionroMay 24, 2010while itstwo administrative
appeals were still pendindd. at 208-09. The DOJ consequently clodadicial Watchs
administrative appealg]. at 209 n.2, but continued to process the FOIA request, id. afT2@9.
DOJthen issued a final determination dudicial Watchs FOIA requesbn August 19, 2010,
releasing no additional records and advising JaldWwatchthat it was withholding several
additionalrecordspursuant to FOIA Exemptions 5 and 6. Def.’s MSJ Mem. at 5.

On November 2, 2010, the DOJ moved for summary judgarehtn the process
produced records tdudicial Watchhat it previously withheld as exempt. Pl.’s Mem. atThe
DOJ produced additional recordsduadicial Watchon January 10, 2011, contemporaneously
with the filing of itsReply and Opposition to Plaintiff's Cross-Motion for Summary Judgment.

Id.



TheCourt granted the DOJ’s motionrfsummary judgment in part and denied it in part
without prejudice on August 4, 201 Judicial Watch800 F. Supp. 2d at 220. In doing 8
Court “conclude[d] that the DOJ ha[d] properly asserted Exemption 5 of the FOIA asthe b
for withholding al the documents that are in dispttéd. “However,” the Court further
determined thatthe DOJ ha[dhot provided a sufficiently detailgdstification regarding the
non-segregability of” certain documents, and accordingly denied the DOJ sumd@gmept “as
to these documentstd. The Court explainethat “[u]pon submission to the Court of a renewed
motion for summary judgment, along with a declaration or other documentatioddnesses
the segegability issue, [it would] reevaluate the D®Jéqest for summary judgmeht.d.

On September 30, 2011, th®Jfiled a renewednotionfor summary judgmerfocusing
solely on the issue of segregability. Pl.’'s Mem. aT@gether with this filing, the DOJ
produced redacted documentsltalicial Watchwhichit had previously withheld in their
entirety, noting that, upon further review, the documents contained &rempt information
[that] could be segregated.d. (citation omitted).Judicial Watchmever responded the
DOJ'srenewed motion. Insteadhe parties stipulated to the dismissal of this action with
prejudice on October 20, 2011. ECF No. dddicial Watchhow moves for aaward of
attorneys’ fees and costs

[I. ANALYSIS

The FOIA provides that courtsnay assess against the United States reasonable attorney
fees and other litigation costs seaably incurred in any case . . . in which the complainant has
substantially prevailed.’5 U.S.C. § 552(a)(4)(E)(i). “This language naturally divides the
attorneyfee inquiry into two prongs, which [Circuittasdaw has long described as fee

‘eligibility’ and fee ‘entitlement.” Brayton v. Office of the U.S. Trade Rep., 641 F.3d 521, 524




(D.C. Cir. 2011) (quoting Judicial Watch, Inc. v. U.S. Deyd Commerce470 F.3d 363, 368-69

(D.C.Cir. 2006)). The eligibility prorg asks whether a plaintiff hasutstantially prevailed’

and thus ‘mayreceive fees. 1d. “If so, the court proceeds to the entitlement prong and
considers a variety of factors to determine wheflielicial Watchshouldreaive fees.”Id.
(emphasis in original). “Finally, ‘[aplaintiff who has proven both eligibility for and entitlement
to fees must submit his fee bill to the court for its scrutiny of the reasonsbleh@) the

number of hours expended and (b) the holge claimed.” U.S. Dep’t of Commerce, 470 F.3d

at 369 (citation omitted).
A. Fee Eligibility

As noted, to beéligible” for attorneys’ fees, a FOIA plaintiff must havetibstantially
prevailed.” Brayton 641 F.3d at 525.[A] complainant has sutasitially prevailed if the
complainant has obtained relief through either—(l) a judicial order, or an erjte eedgtten
agreement or consent decree;lby & voluntary or unilateral change in position by the agency, if
the complainant’s claim is not imgstantial.” 5 U.S.C. §52(a)(4)(E)(ii). Judicial Watch
invokes this latter provision—subsection (II) 0582(a)(4)(E)(ii}—as the basis for its fee
request.SeePl.’s Mem. at 3. This provision codifidsat secalled “catalyst theory” of fee
eligibility, under whichH'FOIA plaintiffs [are] eligible for a fee award if the lawsuit substantially
caused the agency to release the requested réaagks;dless of whether the plaintiff obtained

any courtordered relief.Davis v.DOJ, 610 F.3d 750, 752 (D.C. Cir. 201D)To recover

2 Prior to 2001, the Circuit had applied the catalyst theory of fee eligibili§GIA casesDavis 610 F.3d at 752.
And although the Supreme Court rejected the catalyst the@ydkhannon Board & Care Home, Inc. v. West
Virginia Department oHealth & Human ResourceS32 U.S. 5982001), Congress subsequently abrogated
Buckhannorby enacting th©PENGovernment Act of 2007, whiakstablisked “that the catalyst theory applie[is]
FOIA cases. Davis 610 F.3d at 752accordBrayton 641 F.3d at 525 Congress passed the OPEN Government
Act of 2007 . . . [to] abrogatefhe rule ofBuckhannorin the FOIA context and revivefhe possibility of FOIA fee
awards m the absence of a court decree .The purpose and effect of this law, which e#ns in effect todaywas

to change the ‘eligibility’ prong back to its pBuckhannorform.”). Consistent with the Circuit’s observation in
(continued . . .)




attorneys’ fees under this thepfa litigant must . . show[]thatthe lawsuit was reasonably
necessary and the litigation substantially causedetipgessted records to be releaseBurka v.
HHS, 142 F.3d 1286, 1288 (D.C. Cir. 1998). Althougime” mere filing of the complaint and the

subsequent release of the documents idfiomnt to establish causationWeisberg v. DOJ, 745

F.2d 1476, 1496 (D.C. Cir. 1984)js nonetheless ‘ésalient factor’in the analysis,” Elec.

Privacy Info. Ctr. v. DHS, 811 F. Supp. 2d 216, 232 (D.D.C. 2011) (citation omigechrd

Pub. Law Educ. Inst. v. DQJ44 F.2d 181, 184 n.5 (D.C. Cir. 19§8Vhile the temporal

relation between aROIA action and the release of documents may be takemacount in
determining the existence vebn of a causal nexus, timing, in itself or in conjunction with any
other particular factor, does not establish causation as a matter9f lawaddition, “[the
causation requirement is missing when disclosure results not from the sudrbutdiayed

administrative processing.Short v. U.S. Army Corps of Eng’rs, 613 F. Supp. 2d 103, 106

(D.D.C. 2009)see alscChurch of Scientology of Cal. v. Harris, 653 F.2d 584, @B&. Cir.

1981) (“If . . . an unavaiable delay accompanied by due diligence in the administrative
processes was the actual reason for the agefailire to respond to a request, then it cannot be
said that the complainant substantially prevailed in his’suit

Here,the Court finds thaludicial Watch haadequatelyshownthat this lawsuit was the
catalyst for the DOJ’s release of records, thus making it eligible fonejte’ fees under the
FOIA. To beginwith, it wasreasonable for Judicial Watch to believe tinat records would not
be unconditionally released absent a lawsuit, given the DOJ’s initial invocatiorwipirns 5

and 7 in response to Judicial Watch’s FOIA requ€geChesapeake Bay Found.WSDA, 11

(...continued)
Brayton the Court will apply the prBuckhannorcase law concerning fee eligibility in resolving Judicial Watch'’s
motion.



F.3d 211, 216 (D.C. Cir. 1993) (noting thatdsonable necessjtg] determined from the
perspective of a reasonable person in the position of the reduesieg Fund for

Constitutional Gov't v. Nat'| Archives & Records Serv., 656 F.2d 856, 872 (OiC1981)),

abrogated on other grounds by Buckhannon, 532 U.S. at 60IH@2D0OJ hasot argued

otherwise.See generallpef.’s Opp’n.

This lawsuit, moreover, substantially caused the DOJ to releesedsto Judicial
Watch. In the period after the DOJ issued its final determinatancerningludicial Watch’s
FOIA request on August 19, 2010, lwiile this lawsit was pending, the DOJ producadotal
of 150 pages of responsive recordgudicial Watchon three instancesseePl.’s Mem.at 2,
Def.’s Opp’n at 9. First, on November 2, 2010, the DOJ releasethsm@rds taJudicial
Watch explaining in a letter th&fi]n the course of preparing [its] Motion for Sunamy
Judgment in [this] case,” the DOJ had “decided to make discretionary releagtdshofdings”
previously deemed exempt from disclosure, and also “determined thakeompt information
could be segregated” from a document previously withheld in full. Pl.’s Mem., Btctaof
Michael Bekesha (“Bekesha Decl.”), Exhibit (“Ex.”) A (November 2, 2010 |éttan
Jacqueline Coleman Snead to MichBekesha) at 1. Second, on January 10, 2011, the DOJ
released two more records to Judicial Watehtemporaneously with the filing of its Reply and
Opposition to Plaintiff’'s Cross-Motion for Summary JudgmeBeeid., Bekesha Decl., Ex. B
(January 10, 201 email from Jacqueline Snead to Michael Bekesha) at 1; Def.’ SR8y at
20. Third, on September 30, 201the DOJ sent Judicial Watch a letter explaining that “[i]n the
course of preparing [its] Renewed Motion for Summary Judgment on Segrggakjthiis] case,
the [DOJ] determined that non-exempt information could be segregated from-twaenty the

twenty-four documents addressed in that motion,” and enclosed copies of¢dasted



documents. Bekesha Decl., Ex. C (September 30, 2011 letred&cqueline Snead to Michael
Bekesha) at 1Asthe DOJ’s correspondence revahkese three productions of documents
resulted from a review of recortizatthe DOJconducted “in the course of preparing” litigation
documents in response to this FOIA swihich indicates that theecordswould not have been

released but for this litigatiorSeeFund for Constitutional Gov't v. NatArchives & Records

Serv, 656 F.2d 856, 872 (D.Cir. 1981) (“It would . . appear quite likely that in the absence
of this litigation and the need it imposed to specifically justify each deletion [the deténd
would not have voluntarily und@aken to review those files;”ACLU v. DHS, 810 F. Supp. 2d
267, 274-75 (D.D.C. 2011) (“This Court has found that FOIA litigatidssgantially caused the
release otlocuments when the ‘defendawn affidavits stated thalke review of the
documents from which [the released] pages were drawn was being done ‘inculémal t
preparation’ of one of its Vaugh[@affidavits:” (citation omitted)). Further bolstering a finding
of causatn is the fact that the DOJ produced the responsive documents several afteniihs
had ceasd its administrative processiagdissued a final determination concerninglicial
Watch’s FOIA request oAugust 19, 2010 This sequence of events indicatest theDOJ’s
disclosures did in fact result from this suit rather ttdelayed administrative processing.”
Short, 613 F. Supp. 2d at 106.

In disputing Judicial Watch'’s eligibility for attorneys’ 'eg¢he DOJ acknowledges that it
“did . . . discretionarily release certain attorney work product from ten documemisysly
withheld in full from [Judicial Watch], and concluded that non-exempt information could be
segregated from seven other documents.” Def.’s Opp’n at 6. ThalB®ddmits to disclosing
“non-substantive or already public information” to Judicial Watch during the colitisis o

litigation. Id. It maintains howeverthat“these incidental releases were a mere fraction of the



material at issue in this case,” and that Judicial Watch’s claim is therefore “clearhstantial.”
Id. at 67; see5 U.S.C.8 552(a)(4)(E)(ii))(Il) (permitting FOIA plaintiff to recover attorneys’ fee

where there is “a voluntary or unilateral change in position by the agétitey complainant’s

claim is not insubstantia{emphasis added))Yet, insofar as this contention challengles

substantiality of Judicial WatchiSOIA claim, it is properly considered under the entitlement
prong of the fee analysisot the eligibility prong.SeeBrayton 641 F.3d at 526 (indicating that
the question of whether a FOIA plaintiff's claim is “not insubstantial” bearb®phaintiff's
entitlemento fees);Bryant v. CIA, 742 F. Supp. 2d 90, 95 (D.D.C. 2010) (sarke).purposes
of determining fee eligibility, the DOJ’s “discretionarytsdlosure of documentkatit had
previously withheld as exemptainly constitutesa voluntary or unilateral change in position by
the agencytaused by this litigation. 5 U.S.C. § 552(a)(4)(E)(ii)(Il). It follows, thert, tha
Judicial Watch is a substantially prevailing party eligible for attornees find costs.
B. FeeEntitlement

The Court mustconsider at least four criteria in determining whether a substantially
prevailingFOIA litigant is entitled to attorney’fees: (1) the public benefit derived from the
case; (2) the commercial benefit to the plaintiff; (3) the nature of the plaintt€sest in the
records; and (4) the reasonableness oagencys withholding of tle requested documents.”
Davy v. CIA, 550 F.3d 1155, 1159 (D.C. Cir. 20Q&}ations omitted).“No one factor is
dispositive, although the court will not assess fees when the agency has destbtistat had
a lawful right to withhold disclosure.Id.

1. Public Benefit

In assessingthe publicbenefit derived from the caséllax Analysts v. DOJ, 965 F.2d

1092, 1093D.C. Cir. 1992), abrogated on other grounds by Buckhannon, 532 U.S. at 601-02,




the Court must considebbth the effect of the litigation for which fees agguested and the
potential public value of the information sougtdvy, 550 F.3d at 1159While “the release of
anygovernment document benefits the public by increasing its knowledge of itsg@rer”

the Circuit hasheld that Congress did not have this broadly defined benefit in mind when it
amerded FOIA to authorize attorneys’ fees for those who substantially preéwaitker 5 U.S.C.

8§ 552(a)(4)(E). Cotton v. Heyman, 63 F.3d 1115, 1120 (D.C. Cir. 1995) (citation omitted and

emphasis added). lesd, “[the publicbeneit prong ‘speaks for an award of [attorney’s fees]
where the complainargt'victory is likely to add to the fund of information that citizens may use
in making vital political choice8. Id. (citation omitted).“T he only way to coport with this
directive is to evaluate the specific documents at issue in the case at liand.

As another member of this Court has observed, a “close parsing” of the Circui®neci
in Davyreveals twacomponents of the public benefit inquifyFirst, there is the question of the
potential public value of the information sought, and second, there is the very differeittmguest
of the effect of the litigation for which fees are requestédetiley v. FBI, 818 F. Supp. 2d 69,
74 (D.D.C. 2011).Regardhng this first questionjudicial Watch’$~OIA request sought

documentselating to the DOJ’s decision to dismiss civil claims inNlesv Black Panther Party

casefor the purpose of determining “[w]hether political appointees improperlyfemnest with

prosecutorial decisionmaking.Pl.’s Mem. at 5seeJudicial Watch800 F. Supp. 2d at 207-08.
Given the national media coverage garnered byi$isise there can béttle doubtthat the
information sought by Judicial Watch had potehtialgnificantpublic value. SeePl.’s Mem.,
Bekesha Decl., Ex. F (various news artidescussing keged politicization of thé&0J’s

prosecutorial decisions in tidew Black Panther Partyase) see alsCitizens for

Respasibility & Ethics in Washy. DOJ 820 F. Supp. 2d 39, 45-46 (D.D.C. 2011) (finding that

10



public benefit factor weighed in favor of awarding fees where H@A requests at issue . . .
concern[edjnformation related to a controversy of significant public impa@md noting that
“various media outletsovered the stoty. The DOJ does not argue to the contra§eeDef.’s
Opp’n at 8-11.

Thesecond aspect dfi¢ public benefit inquiry—the effect of the litigation for which
fees are requested,” Dawy50 F.3d at 1159+equires closer scrutinyAccordng to the DOJ,
“none of the records produced in this litigation evidenced any political irsaderwhatsoever

in” the New Black Panther Partase, or otherwise contributédo the fund of information that

citizens may use in making vital political cbes.” Def.’s Opp’n at §quoting Cotton, 63 F.3d
at 1120. Specifically, the DOglaimsthatout of the 150 pages of documents it produced to
Judicial Watch, 49 pages were redacted in full or contained no text in the body of thedizscum
65 pages contained information that was already in the public domain or had been produced to
Judicial Watch prior to this lawsuit, and 34 contained “mdarmative, stray phrases” that are
meaningless out of contexid. at 9-11. Judicial Watchresponds by highliging documents
disclosed during this litigation that it ahas have “substantial pibvalue” Pl.’s Reply at 4
(citation and alteration omittedA press releassubmitted withJudicial Watcts reply brief
explains the purportesignificance of theseatuments:
Judicial Watch . . . has obtained documents from the Obama [DOJ] that provide
new evidence that top political appointees at the DOJ were intimately involved in
the decision to dismiss the voter intimidation case against the New Black Panther
Paty for Self Defense (NBPP). Thesewdocuments, which include internal

DOJ email correspondendadirectly contradict sworn testimony by Thomas Perez,
Assistant Attorney General for the Civil Rights Division, who testified befae th

% In challenging the public benefit derived from this case, the DOJdsalusively on the public value of the
documentst disclosed during the litigationSeeDef.’s Opp’n at 811. But, as noted abovehe Circuit made clear
in Davythatcourts must considéboththe effect of the litigation for which fees are requesied the potential
public value of the information soughtDavy, 550 F.3d at 115@mphasis added). The DOJ would seemingly
have the Court ignore this latter considenatentirely.

11



U.S. Commission on @il Rights that no political leadengp was involved in the
decision. . . .

The new documents include a series of emails between two political appointees
former Democratic electiodawyer and currentDeputy Associate Attorney
General Sam Hirsch and Associate Attorney General Thomas Perfedr
example, in one April 30, 2009, email from Hirsch to Perrelli, with the subject
title “Fw: New Black Panther Party Update,” Hirsch writes:

Tom,

| need to discuss this with you tomorrow morning. I'll seod
another email on this shortly.

If you want to discuss it this evening, please let me know which
number to call and when.

Pl.’s Reply, Bekesha Decl., Ex. B (November 8, 2010 Press Relsask);’'s Mem., Bekesha
Decl., Ex. A, Doc. 101 (April 30, 2009 email fradam Hirsch to Thomas Perigll Another

email disclosed by the DOJ during this litigation contained the subject line “ReBNe

Panther Party: Background,” Pl.’'s Mem., Bekesha Decl., Ex. A, Doc. 118 (April 30, 2@09 em
from Sam Hirsh to Steven Rosenbaum), and wasat from*political appointee Sarhlirsch . . .

to Steven Rosenbaum (théweting Assistant Deputy Attorney General for Civil Rights in charge
of voting rights) thanking Rosenbaum for ‘doing everything you're doing to maketsat his

case is properly resolved Pl.’s Reply, Bekesha Decl., Ex. B (November 8, 2010 Press
Release) And aVaughnindex submitted by the DOJ with its motion for summary judgment
revealed that Associate Attorney General Perrelli exchanged sewe#ésé with lowerlevel

attorneys at the DO@&garding théNew Black Panther Partyase on May 14nd 15, 2009See

Def.’s MSJ Mem., Declaration of Vanessa R. Brinkmagx. J (Index of OIP Withholdings) at
1-2. Notably, May 15, 2009s the date that ¢hDOJ dismissedlaims againsthree of the

defendants in thBlew Black Panther Partase. SeeJudicial Watch800 F. Supp. 2d at 207.

12



The Court finds that thi®regoing emailsdded, at least to some degre® the fund of
information that citizens ay use irmaking vital political choices.”Cotton, 63 F.3d at 1120
(citation omitted). The documentsevealthat political appointees within DOJ were conferring

about the status and resolution of M@wv Black Panther Partasen thedaysprecedinghe

DOJ’s dismissal of claims in that casehich would appear toontradictAssistant Attorney
General Perez'gestimonythat political leadershigias not involved in that decisioigurely the
public has an interest in documents tedt doubt on the ac@acy of government officials’
representations regarditize possible politicization of agendgcisionmaking. AntheDOJ
has not shown that these particular matenadee released prior to this litigatipor that the

information contained therein was already in the public donfageJudicial WatchInc. v.

DQJ, 774 F. Supp. 2d 225, 230 (D.D.C. 2011Al¢hough the couifin a FOIA attorneys’ fees
dispute] must considettie extent tavhich the information released .is already in the public
domain’ the defendant bears the burden of establishing that fatationsomitted)). In fact,

one of the DOJ'$ilings in this case appesto concede thatvo of the emailsverenot

previously releasedSeeDef.’s Opp’n, Declaration of Jacqueline Coleman Sna#dchment A
(Chart ofDocuments Provided by the DOJ to Judicial Watch on November 2, 2010, January 10,
2011, and September 30, 2011) at 1-2 (noting no “[p]rior [p]ublicatibttiememails marked as
document numbers 101 and 118&)xcordingly, the Court finds that the public benefit factor
weighs in favor of awarding fees to Judicial Wat8eeDavy, 550 F.3d at 1159-6@inding that
public benefit factor weighed in favor fife award where (1) “[aleast one of the requested
documents was notgwiously available to the public,” (2) “the released documents . . .
provid[ed] important new informatiobearing’ . . . on an event of national importance,” and (3)

“[n]othing in the record indicate[dhat the releases . were not a fruit of [thejtigation;

13



despite [the plaintiff'second FOIA request, the agency did not turn over any documents to him
until after he filed suf).

2. Commercial Benefit to the Plaintiff and Nature of the Plaintiff's Interest

“The second factdof the fee entitlenent analysistonsiders the commercial benefit to
the plaintiff, while the thirdactor considers the plaintiéfinterest in the records.Id. at 1160.
These factors,which are often considered together, assess whethainéfphas ‘sufficient
private incentive to seek disclosure’ without attorsdges. Id. at 1160 (quotindax Analysts
965 F.2d at 1095 Judicial Watch maintains that it “is a Aotr-profit, taxexempt, educational
organization” that “has no commercial interest in this cameg’that its “only interest in this
matter is in obtaining and disseminating information of interest to the pubBlics' Mem. at &7.
Acknowledging thafudicial Watch is “aaon-rofit organization that disclaims any commercial
interest in theecords sought the DOJ ‘toncedes that the Court is likely to find that these
factors donot weigh againsia fee award. Def.’s Opp’n & The DOJ’s prediction is correct.
Because Judicial Watch has no commercial stake in this littgatid because it sought records
from the DOJ to further the FOIAjsurpose of “Contribut[ing] significantly to public

understanding of the operations or activities of the governthéh. Dep't of Def. v. FLRA,

510 U.S. 487, 495 (1994¢itation and emphasis omitted), theutt concludeshat the
“‘commercial benefit” and “nature of interest” elemewtsgh in favor of awarding fees to
Judicial Watch.Cf. Judicial Watch774 F. Supp. 2d at 230 (holding that second and third fee
entitlement factors weighed in favor of awagliiees to Judicial Watch because the purpose of

its FOIA suit was éntirely noneommercial and publioriented); Elec. Privacy Info. Ctr. v.

DHS, 811 F. Supp. 2d 216, 235 (D.D.C. 201Fdérecovery is often appropriate . . . when the

plaintiff is a nonprofit public interest grotip.

14



3. Reasonableness of the Agency’s Withholding of the Requested Documents

The final factor of the fee entitlement analysmcerns whether he agency’s opposition
to disclosure ‘had a reasonable basis in law,” and whéteeagencyhad not been recalcitrant
in its opposition to a valid claim or otherwisagaged in obdurate behaviorDavy, 550 F.3d at
1162 (citations omitted). “If the Government's posii®oorrect as a matter of law, that will be
dispositive. If the Govenment'’s position is founded on a colorable basis in that, will be

weighed along with other relevant considenasian the entitlement calculusChesapeake Bay

Found., 11 F.3d at 216. Itis the agency’s burden to “show([] that it had a[] colorable or
reasonable basis for not disclosing the material until after [the plaintiff|dueéd Davy, 550
F.3d at 1163.

To be sure, the Court haeadydetermined that thBOJ was legallyystified in
withholding some documents from Judicial Watake kudicialWatch 800 F. Supp. 2d at 220
(partially granting the DOJ summary judgmerdlding that “he DOJ haproperly asserted
Exemption 5 of the FOIA as the basis for withholding all the documents that are in'dispute
(emphasis addel)and Judicial Wizh is consequently barred from collecting fees with respect
to those documentsgeBrayton 641 F.3d at 52ehplding that “fees are . . . barred” where “the
government . . . satisf[lies] the summary judgment standard by showing that éheceganuine
issues of material fact in dispute and that the government was justified as afrlattein
refusing the plaintiff's FOIA request” A question remains, however, astbether the DOJ
was legally correan initially withholding thedocuments that later disclosedo Judicial Watch
after it filed this lawsuit.The Circuit has instructed that,

in a case such as this one, in which the Government continues to insist that it had

a valid basis for withholding requested documents, the District Court must

determine whether the Governmenpssition is legally correct in assessing any
claim for fees under FOIAIn such a situation, it does not matter that information
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was disclosed after initial resistance, for this does not dispose of théoquest
whether bhe information sought was exempt from disclosure under FQfiiAhe
Government was right in claiming that the data were exempt from disclosure
under FOIA, then no fees are recoverable.

Chesapeake Bay Found1 F.3d at 21€citing Nationwide Bldg. Maint., Inc. v. Sampson, 559

F.2d 704, 712 n.34 (D.Cir. 1977) (“Certainly where the government can show that
information disclosed after initial resistance was nonetheless exempt fré1@tAea plaintiff
should not be awarded attorney fees under sectio@EBRE)")).

The DOJ asserts that its withholding of records was correct as a matterbafdanse
“most of the information produced in this litigation previously had been publicly destloand,
insofar as any new information was produced, the DO3 ‘amditled to withhold it either as
attorney work product under [FOIA Exemption 5], as kemfercement records related to a then
pending investigation under [FOIA Exemption 7], or because it contained ‘minimal or no
information content’ which FOIA does not require disclosed.” Def.’s Opp’n at 12-13 (quoting

Mead Data Cent. Inc. v. U.S. Dewt Air Force 566 F.2d 242, 261 n.§B.C. Cir. 1977)).

However, regarding the documetthsthad alreadyBeen publicly disclosed,” the Court is
perplexed as to whye DOJ believes that its withholding of these documentdegatly
correct. If anything, the fact that the information walseadyin the public domain indicates that

the DOJ wasegally requiredto disclose the document§eeStudents Against Genocide v.

Dep't of State257 F.3d 828, 836 (D.C. Cir. 2001) (“This circuit has held that the government
may not rely on an otherwise va[ldOIA] exemption to justify withholding information that is
already in thepublic domain? (citations omitted)). The DOJtherefore hasiot discharged its
burden of showinghat itswithholding of documentthat were already in the public domain was

legally correct or even had a reasonable basis in law.
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Turning to the documenthat were newlyreleased during this litigain and for which
the DOJ has claimed several FOIA exemptions, Judicial Watch does not dmspptefriety of
the DOJ’s invocation of these exemptions or otherwise respond to the DOJ’s arguseents.
Pl.’s Reply ab-6. Accordingly, the Court will deethe DOJ’s arguments conceded. See

Hopkins v. Women'’s Div., Gen. Bd. of Global Ministries, 284 F. Supp. 2d 15, 25 (D.D.C. 2003)

(noting hat a court may treat as conceded arguntbatsa party fails to respond to in dispositive

motion briefing),aff'd 98 F. App’x 8 (D.C. Cir. 2004%itedapprovinglyin Lewis v. District of

Columbia, No. 10-5275, 2011 WL 321711, at *1 (D.C. Cir. Feb. 2, 2011) (per curiam).

The Courtthereforeconcludes that the DQnhhsfailed toshow that its withholding of
some documestfrom Judicial Watch prior to the filing of this lawsuit was legally correct dr ha
a reasonable basis in law, but that the D@3 legallyjustified in withholding other documents.
Yet, becausdudicialWatch has natarguedthat the DOJ was “recalcitré in its opposition to a
valid claim or otherwisengaged in obdurate behavioDavy, 550 F.3d at 1162 (citations
omitted),and considering that the agency attempted to provide Egalgustification for its
withholdings to Judicial Watch at the administrative lethe, Court finds that this factareighs
neither for nor against awarding fees to Judicial Watch; rather, it is neutral.

In sum, the Court concludes that three of the fearentitlementactors weigh in favor
of awarding fees to Judicisatch Therefore Judicial Watch idoth eligible anekntitled to
feesand costsand the Court must now considlee reasonableness of Judicial Watch’s
requested award.

C. Reasonableness dkequested Fees and Costs
TheFOIA permits an award ofréasonablattorneyfees and other litigation costsy a

plaintiff that demonstrates iedigibility for and entitlement to such an award.U.S.C. §
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552(a)(4)(E)(i)(emphasis added). “The usual methodal€ulating reasonable attornsyees is
to multiply the hours reasonably expended in the litigation by a reasonable hourly fee, producing

the ‘lodestar'amount.” Bd. of Trs. of Hotel & Rest. Emps. Local 25 v. JPR, Inc., 136 F.3d 794,

801 (D.C.Cir. 1998). In calculating the hours “reasonably expendettiaritigation, courts
must exclude “hours that are excessreglundant, or otherwise unnecessary.” Hensley v.
Eckhart 461 U.S. 424, 434 (1983). Anddetermining dreasonable hourly ratethe Court

must look to the prevailing market rates in thr@evant community, regardless of whether

plaintiff is represented by private or noofircounsel.” Blum v. Stenson, 465 U.S. 886, 895

(1984). “For public-interest or government lawyers who do not have customary bitksg ra
courts in this circuihave frequently employed thedffey Matrix,” a schedule of fees based on

years of attorney experience that was developed in Laffey v. Northwéaseairinc., 572

F.Supp. 354 (D.D.C. 1983), rev’d on other grounds, 746 F.2d 4 @xCL984)” Judicial

Watd, 774 F. Supp. 2d at 23&¢cordHansson v. Norton, 411 F.3d 231, 236 (D.C. Cir. 2005)

(“[T]he ‘reasonable hourly rates guided by théaffey matrix prepared byhe U.S. Attorney’s
Office.”).
“A plaintiff’'s overall success on the merits also must be considered in determining the

reasonableness of a fee awardddicial Watch v. U.S. Depdf Commerce470 F.3d 363, 369

(D.C. Cir. 2006)citing Farrar v. Hobby, 506 U.S. 103, 114 (1992ge alsddensley 461 U.S.
at 440 ("“We holdhat the extent of a plaintiff’success is a crucial factor in determining the
proper amount of an award of attorrefges.”). Thus, “vere the plaintiff achieved only
limited success, the district court should award only that amount of fees thatamable in

relation tothe results obtainedtensley 461 U.S. at 440, excluding “nonproductive time or . . .
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time expended on issues on whijtte] plaintff ultimately did not prevail,”"Weisberg 745 F.2d
at 1499(citation omitted). As the Supreme Court explainecHensky.

There is no precise rule or formula for making these determinatidms.di$trict

court may attempt to identify specific hours that should be elimdpateit may

simply reducehe award to ecount for the limited success. The court necessarily

hasdiscretion in making this equitable judgment.
461 U.S. at 436-37.

Here, Judicial Watch seekgotal 0f$23,066.25 in attorneys’ fees and $350 in litigation
costs. Pl.’s Mem. at 10. The requested $23,06@2awardncludes $19,741.25 for Judicial
Watch’slitigation of this case uptits dismissal, and $3,325 for its preparation ofpitesent
motion for attorneys’ fees and costs (iarequest for “fees on fees”"geePl.’s Mem., Bekesha
Decl., Ex. D (Iltemization of Attorney/Paralegal Time)le?. Judicial Watchhas submitted a
Laffey Matrix to demonstrate the applicable hourly fatets fee requestand an itemized bill
tracking the hours it expended in this litigatidbeePl.’s Mem.,Bekesha DecEx. E Laffey
Matrix—2003-2012), Ex. Qltemization of Attorney/Paralegal TimeJ.he DOJ does not object
to the use of theaffey Matrix to determine the applicable hourly rate, nor doappear to
dispute the reasonableness of the hours expended by Judicial Watch in this SesfDet.’s
Opp’n at 13 n.8 & 135. Rather, it argues that Judicial Watch'’s requestedhould be reduced
to reflect its minimal success in this cageeid. at 14. The Court agrees.

Judicial Watchs itemization reveals thatilnproperlyseeks$19,741.25 ifees forits
litigation of thisentirecase up until its dismissahcluding for “nonproductive time”and
“issues on which [it] ultimately did not prevailWeisberg 745 F.2d 61499 (citation omitted).
Most notably, Judicial Watch requests feespi@paring its unsuccessful cross-motion for

summary judgment, arfdr reviewing the DOJ’$argelysuccessfuimotion for summary

judgment. SeePl.’s Mem., Bekesha Decl., Ex. D (Itemization of Attorney/Paral€maé) at 1
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2. It also seeks feesising flom its review of the DOJ’s renewed motion for summary
judgment, id. at 2, which it never responded to, having instead filed a stipulation of dismiss
with prejudice on October 20, 2011. ECF No. 24. Judicial Waohot recover fees for these
unsuccessil and “nonproductivedactivities. At mostJudicial Watclcan recover the fees it
incurred as a result @k initiation of this lawsuitgiventhat its filing of this action served as the
“catalyst” for the DOJ’s three/oluntary productions of documenin this case. Sesipra
Sectionll.A. Accordingly, based on thailling rates set forth in its itemizatiodudicial Watch

is entitled to $1,040 for the hourg@asonably expended between Nedy 2010, and June 14,
2010, on drafting and filing the complaint and effecting service of process on theSe€Rl.’s
Mem., Beksha Decl., Ex. D (Itemization of Attorney/Paralegal Time) at 1.

While not responding directly to the DOJ’s arguments, Judicial Watch mairtiainisis
entitled to fees for thisrtire litigation because it was the DOJ “who failed to satisfy its
obligations under [the] FOIA prior to the filing of the [clomplaint by failingcbnduct a proper
segregability analysis.” Pl.’s Reply at But, as the Court noted in its prior Memorandu
Opinion partially granting summary judgment in i@J’s favor, Judicial Watch did “not

challenge the DOJ’s segregability assessment.” Judicial W&QOHhF. Supp. 2d at 219. It was

instead theCourt that highlightethe need for a more detailed segieitjty analysis from the
DOJ. Id. Surely Judicial Watch cannot recover fémsdeficiencies in the DOJ’s filings that the
Court independently identifie Although it is true that Judicial Watchused the deficiencies to
come to light by institutinghis lawsuit (an actiorfor which this Court agrees it is entitled to
fees), its summary judgment briefing is not what ledGbart to order the DOJ to describe its
segregabily efforts in greater detail. Consequently, Judicial Watch’s request focdeesng

this entire litigation is unreasonable.
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Judicial Watch also seeks an award of “fees on fimetsie amount of $3,32fr the time
it expended on the present motion for attorneys’ fees and @as¢fl.’s Mem., Bekesha Decl.,
Ex. D (Itemizatiorof Attorney/Paralegal Time) at*2It “is settled in this circuit” that “[Fdurs

reasonably devoted to a request for fees are compensalagéll Corp. v. Firehouse No. 1 Bar-

B-Que Rest.771 F.2d 521, 528 (D.C. Cir. 198%)t(hg Sierra Club v. EPA, 769 F.2d 796, 811

(D.C. Cir. 1985)).“However, fees on feesiust bereasonable, and not excessiveBbehner v.
McDermott 541 F. Supp. 2d 310, 325 (D.D.C. 2008) (citation omitted). “Courts, therefore,
‘have anobligation to scrutinize the hours spergparing the fee petitions to insure that the total
is reasonable and that it does not repreaewindfall for the attorneys.”ld. (citation omitted).

In keeping with these principles, the Supreme Courekpkined that

[b]Jecause . . . the district wa [must] consider the relationship between the
amount of the fee awarded and the results obtained, fees for fee litigatiod shoul
be excluded to the extent that the applicant ultimately fails to prevail in such
litigation. For example, if the Governméstchallenge to a requested rate for
paralegaltime resulted in the court’secalculating and reducing the award for
paralegal time from the requested amount, then the applicant should not receive
fees for the time spent defending the higher rate.

Commissioner, INS v. Jean, 496 U.S. 154, 163 n.10 (1990).

Applying these standards here, the Court meditice Judicial Watchi®questedees m
fees award commensuratéh the Court’s reduction qfudicial Watch’saward forthelitigation
of this case The Court redged the DOJ’s requested awénd the litigation of this case from
$19,741.25 to $1,040. This was a reduction of $18,701.25, or rougPbyds.he requested
award. Applying that same B@figureto Judicial Watch’s fees diees request of $325 yields

a fees on fezaward of $176.20. The Coutterefore deem$176.20a reasonable award of fees

* Judicial Watch’s itemization mistakenly omits the billed amount for the eatgddlanuary 13, 201%eePl.’s
Mem., Bekesha Decl., Ex. D (Itemization of Attorney/Paralegal Time) &te¥ertheless, the Court was able to
determine that #hbilled amount for this entry was $540 by subtracting the sum of the bilieekseactually listed
($22,526.25) from the total fee award sought by Judicial Watch ($23,066.25).
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on fees because it takes into account the substantially reduced award grahee@dyrtfor
Judicial Watch'’s litigation of this case uptte timeof its dismissglbut also reflectshat
Judicial Watch’s motion for attorneys’ fees and costsdtdeastsome merit.

Finally, while the DOJ generally disputésdicial Watch’s entitlement to fees and costs,
it hasnotdirectly challenged Judicial Watthrequest for $350 ilitigation costs seeDef.’s
Opp’n at 13-15, which represents the amaludicial Watch paid to file its complaint in this
case, Pl.'s Mem., Bekesha Decl., Ex. D (Itemization of Attorney/Paralegal) at 2. Giventhe
DOJ’s lackof opposition, and in view of the Court’s conclusion thadicial Watch'’s initiation
of this action warrantsan award of fees (albeatmuch smalleaward than the onequestey] the
Court will award $350 ititigation costs to Judicial Watch.

[ll. CONCLU SION

For the foregoing reasons, the Court concludesltiitial Watch isoth digible for
and entitledo attorneys’ feesind costs, buhatits requested awanchust bereduced to an
amount that is reasonable &lation to the results obtain@dthis case-namely,$1,216.20 in
fees and $350 in costs. Accordingly, Judicial Watch’s motion for an awattbafieys’ fees
and costs is granted in part and denied in part.

SO ORDERED'this 23rdday d July, 2012

REGGIE B. WALTON
UnitedStates District Judge

® The Court will contemporaneously issue an Order consistent watiViainoradum Opinion.
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