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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID J. BUTLER,

Plaintiff,
V. Civil Action No. 10-932 (JEB)
KATHLEEN SEBELIUS,

Defendant.

MEMORANDUM OPINION

Plaintiff David J. Butler is a black male over the age of fonpleyed by the United
StatedDepartment of Health and Human Servic@dter failing to obtain a promotion that went
to a white woman, he filed this suit claimifgdS discriminated agjnst him because of his race,
age, and sex. Defendant has now filed a Motion for Summary Judgment. Because no seasonabl
jury could find that Defendant’s stated reasons for its employment devisi@pretextual, the
Court will grant Defendant’s Motion.

l. Background

Plaintiff has been employed as a-G3Child WelfareProgramSpecialist in the
Children’s BureayCB) sinceMay 23, 1999.SeeMot., Exh. 5 Pl.’s Aff.), 1 2 The Children’s
Bureau is one of two bureaus that make up the Administration for Children, Youth andg&amili
(ACYF), which is aragency oHHS. Id.

On June 19, 2006, ACYF issued a vacancy announcement foe\he creategbosition
of Budget Officer ofACYF. Opp. at 3-4seeMot., Exh. 6 (Budget Officer Position
Description). Themainresponsibilitieof theBudget Officeiwere to“formulate, prepare,

execute and oversee ACYF’s budget of $9 billiddgp. at 3 (citing Opp.Exh. 1 (Depo. of Joan
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Ohl) at 27);see als®Budget Offier Position DescriptiofiMajor duties: The incumbent serves

as team leader and technical authority responsible for the planning, jtistifi¢armulation and
execution of financial operations of ACYF’s program and administrative budgats w
responsibility for making allowances and sallwmwances to ACF central and regional offices for
effective operation of ACYF programs.”J.0 successfly complete the above responsibilities,
the Budget Officer needed to be familiar with both program and grant bud@gpsat 3 (citing
Depo. of Ohl at 27)seealsoBudget Officer Position Description

On June 30, 2006, Plaintiff applied for the Budget Officer positeeDef.’s Stat.
Undis. Mat. Fact§SUMF), 5 Catherine Wade, \ahite female over age forfyalso applied for
the position.ld., 114, 6 Mot., Exh. 9(Selectee Application) From 2005 tdhe time of the
selectionWade was a G&4 Senior Financial Management AnalgsHHS. Def.’s SUMF, 8;
Selectee Applicatioat 7-8.

Dr. MaisoBryant the Acting Deputy Commissionef ACYF, reviewed all the
applicationdor the Budget Officeposition and recommended Plaintiff, Catherine Wade, and
one other candidate. Mot., Exh. I3e€l. ofMaisoBryant), § 4 Def.’'s SUMF, 7. Bryant
thought that allliree candidatesould havesuccessfullyperformedthe Budget Officeposition.
Decl. of Bryant 11 35; Def.’s SUMF, 1 8. Commissioner Joan QGhlyhite femaleultimately
selectedVade Opp at 5;Compl, § 8 She explainedThe factors | considered in making my
decision were that we were setting up a new office with new procedurebaametneeded a
person who had leadership skills, good vision, and good communicatitsiaisé expertise in
managing and administering fundsStatement of Ohffj 10.

After exhausting his claim through the administrative prod@santiff filed the instant

Complainton June 7, 2010He claimedthathe had been discriminated against on the basis of



his race, age, and se<ompl, 11 On July 5, 2011Defendanfiled thedispositive Motion that
the Court now addresses.
. Legal Standard
Summary judgment may be granted if “the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a matter oFiEwR. Civ. P.

56(a);see als®Anderson v. Liberty Lobby, Inc477 U.S. 242, 247-48 (1986); Holcomb v.

Powell 433 F.3d 889, 895 (D.C. Cir. 2006). A fact is “material” if it is capable of affecting the

substantive outcome of the litigation. Holcomb, 433 F.3d at [888rty Lobby, Inc, 477 U.S. at

248. A dispute is “genuine” if the evidence is such that a reasonable jury could returrcia verdi

for the nonmoving partySeeScott v. Harris, 550 U.S. 372, 380 (2004perty Lobby, Inc,

477 U.S. at 248; Holcomb, 433 F.3d at 895. “A party asserting that a fact cannot be or is

genuinelydisputed must support the assertion by citing to particular parts of materials in the
record.” FED. R.Civ. P.56(c)(1)(A).
The party seeking summary judgment “bears the heavy burden of establishihg that t

merits of his case are so clear that expeditdin is justified.” Taxpayers Watchdogq, Inc., v.

Stanley 819 F.2d 294, 297 (D.C. Cir. 1987). When a motion for summary judgment is under
consideration, “the evidence of the non-movant[s] is to be believed, and all jusiifif@pences

are to be cawn in hisfavor.” Liberty Lobby, Inc, 477 U.S. at 255%ee alsdMastro v. PEPCO,

447 F.3d 843, 850 (D.C. Cir. 2006); Aka v. Washington Hospital Center, 156 F.3d 1284, 1288

(D.C. Cir. 1998) én banc). On a motion for summary judgment, the Court musttes/

making credibility determinations or weighing the evidengézekalski v. Petergt75 F.3d 360,

363 (D.C. Cir. 2007).



The nonmoving party’s opposition, however, must consist of more than mere
unsupported allegations or denials and must be supported by affidavits, declarattime:, or
competent evidence, setting forth specific facts showing that there is agesue for trial.

FeED. R.Civ. P.56(e);Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). The nonmovant is

required to provide evidence that would permit a reasonable jury to find in its taaringham

v. United States Navyy813 F.2d 1236, 1242 (D.C. Cir. 1987). If the nonmovant’s evidence is

“merely colorable” or “not significantly probative,” summary judgment roaygranted Liberty
Lobby, Inc, 477 U.S. at 249-50.
1.  Analysis

Plaintiff contends that Defendant violated the ameriminationprovisionof Title VII
with respect tdis non-promotion. Opp. at Title VII makes it unlawful for an employéito
discriminate against any individual with respechi®compensation, terms, conditions, or
privileges of employment, because of such individual's race, color, religiqrorseational

origin.” 42 U.S.C. § 20008{a). In McDonnell Douglas Corp. \Green 411 U.S. 792 (1973),

the Supreme Court establishibe familiar threestep“burden-shifting approach to employment
discrimination claims in cases where the plaintiff lacks direct evidenceasindisation.”

Chappell-Johnson v. Powell, 440 F.3d 484, 487 (D.C. Cir. 2006). “[W]here an employee has

suffered an adverse employment action and an employer has asserted adggitimat
nondiscriminatory reason” for its employment decision, however, the Court need ndecons

whether Plaintiff has made oupeama facie case undeMcDonnell Douglasrather, it deploys a

simpler analysis:

[l]n considering an employer's motion for summary judgment or
judgment as a matter of law in those circumstances, the district
court must resolve one central question: Hagethployee

produced sufficient evidence for a reasonable jury to find that the



employer's asserted non-discriminatory reason was not the actual
reason and that the employer intentionally discriminated against
the employee on the basis of race, color, religion, sex, or national
origin?

Brady v. Office of Sergeant at Arms20 F.3d 490, 494 (D.C. Cir. 2008). The Court, therefore,

will follow Bradyand its progeny in determining, with regéodhe alleged inciderdf
discrimination, first whether thBrady prerequisites- an adverse employment action and a
nondiscriminatory explanation have been satisfied, and then, if so, whether Plaintiff has
produced sufficient evidence for a reasonable jury to find that Defendant'®dssaison was
pretextual and that Defendant in fact discriminated aghinst

Plaintiff's claim is that Defendant discriminated against him “by denying him a
promotion to the GS-14 position of Buddgetfficer of the Administration for Chilém Youth and
Families” and hiringCatherine Vdde, a younger white woman, instead. Opp. at 1. No one

doubts that the failure to promote constitutes an adesnpdoymeniaction. Seege.q, Stella v.

Mineta 284 F.3d 135, 146 (D.C. Cir 2001) (“no question that failure tmpte is an ‘adverse
action™). It is similarly not disputedhat Defendant has offeréeitimate nondiscriminatory
reasons for choosing to promote Wade instead of Plaifift, Wade already held a%14
position vhich meant thalbertransfer was a lateral omad thatwade was alt@ly pefforming

at a GS14 level). Mot. at 2. Secon@/ade had stronger experience and supskibis than
Plaintiff, which made her the best match for the position. &tds; Statement of OhN{ 1315,
Depo. of Ohlat 3334, 40-42. Theonly remaining question, accordingly, is whether Plaintiff has
“produced sufficient evidence for a reasonable jury to find that Defendestssted
nordiscriminatory reason” is mere pretext for unlawful discriminatiBrady, 520 F.3d at 494.

A. Comparison of Qualifications




Plaintiff makeswo arguments in support of his contention that Defendant’s proffered
explanation was pretextual. FirBlaintiff briefly argues that his qualifications for the position
were superior to Wade Opp. at 3-5. Evidence that Plaintiff was better qualified, however,
does not suffice to support an inference of discrimination; rather, a jury muselte &bt
Plaintiff was ‘significantly better qualified for the job” than Wadeélolcomh 433 F.3d at 897
(emphasis added)The difference must be “great enough to be inherently indicative of

discrimination.”Jackson v. Gonzales, 496 F.3d 703, 707 (D.C. Cir. 2007) (internal quotation

marks omitéd). Only then could a jury “legitimately infer that the employer consciously
selected a lesgualified candidate- something that employers do not usually do, unless some
other strong consideration, such as discrimination, enters into the pickrériternal

guotation marks omitted).In a close case, a reasonable [fluetier] would usually assume that
the employer is more capable of assessing the significance of small differetiees i
qualifications of the candidates, or that the employer simply made a judgmentAdalV.

Washington Hosp. Ctr., 156 F.3d 1284, 1294 (D.C. Cir. 1998).

In this case, a reasonable jury could not find that Plaintiff possessed tlkestgtariority

of credentials” over Wade that can give rise to an inference of pretext. Sw2aR.3d at 429.

Wade waslready a G4 employee withHHS, whilePlaintiff was a GSL3 employee. Bf’s.
SUMF, 111, 6. Wade had successful leadership and management experiengelessee
Application(“Team Leader for the Formula Grant teapwhile Plaintiff hadexperience in
neither of these fieldsSeeDepo.of Janet Shafeat 15 (Plaintiff's supervisor statetl,haven’t
seen him in that kind of leadership role where he is either a team leader or in a sgpervis
role.”). As a Financial Manageme8pecialistrom 2001 to 2004, Wade administessxd

federal grat programs totaling over $5 billion and provided expert advice on grants management



issuego headquarters and regional offic&eeSelectee ApplicationShe also prepared annual
expenditurgablesand charts and reconciled disbursed furlds.Begiming in 2005, Wade
served as a Senior Financial Management Speciakiti&t Id. In that position she continued
to “[m]anage [flederal formula/mandatory grant programs” and “providedaiing and
guidance to three Financial Management Spedsllisponsible for 15 programs that award
$1.1 billion to States, Territories, and Tribesd.

As a Child Welfare Program Specialispnversely, Plaintiff has been responsible for all
activities regarding the CB’s budget. Pl.’s Aff., 1 27; Compl., 1 6. Specyfi¢dhintiff has
been responsible for programming of funds, committing funds, providing budget and program
data for budget submissions to the Office of Legislative Affairs and Buddeha Office of
Management and Budget, and preparing the Justification of Estimates for Appoopria
Committees. Pl.’s Aff., 1 27; Compl., 1 6. The CB has a budget of $7.5 billion. Opp. at 1; Opp.,
Exh. 3 (Depo. of Shafer) at 8. From 1992 to 1999, Plaintiff was similarly responsible for al
activitiesregarding the Family and Youth Service Bureau’s (FYSB) budget. Pl.’s A47., |
Compl., 6. The FYSB has a budget of $1.5 billion. Opp. at 1; De@hadér at 8.

From 1992 to 2010, Plaintiff's performance of his budget responsibilities was rated
outstanding, the highest rating possible. Opp. at 4; Opp., Exh. 6 (Performance Ratings) at 4.
Plaintiff's first-level supervisor at the CB described Plaintiff's performance as “Excellent,
outstanding” and stated that he is a “great planner” and “antisigsiges and prepares for them,
so there are no surprises.” Pl.’s Aff., { 6; Dep&Sloéfer at 1415. Plaintiff's supervisor also
testified that Plaintiff had successfully structured complex budgets ahthfad interaction

across his bureau in budget plannind. at 1617; Opp. at 4.



Both candidates are thus distinguished in their qualifications. Yet, even with the benefi
of all inferencedrom the evidentiary record, Plaintifan demonstrate that, at bdst,was only
slightly more qualified fothe Budget Officer position. Indeed, a reasonable jury cmndlude
thathe was less solhere is at bottom, no question that the contrast between Plaintiff's and
Wade’squalifications for théBudget Officerposition was not “great enough to be irdmly
indicative of discrimination.”Jackson496 F.3dat 707 (internal quotation marks omittecbee
alsoAka, 156 F.3d at 1296 (finding evidence of qualifications gap sufficient to defeat summary
judgment where the plaintiff had ninetegears of relevant work experience, while selectee had
two months of volunteer experience).

B. Credibility of Explanation

Plaintiff next argues that[w]hile establishing that an employee is demonstrably more
qualified than the selectee is one way of destrating pretext, it is not the only wayOpp.at
9-10. For exampleggn employee may demonstrate pretdxt Showing that the employer’s

proffered explanation is unworthy of credence.” Texas Dep’t of Cmty. AffaiBurdine, 450

U.S. 248, 256 (1981). In support of this positiBlgintiff relies ontherecent case dColbert v.
Tapellg 649 F.3d 756 (D.C. Cir. 2011). The D.C. Circuit there held that a “jury can conclude
that an employer who fabricates a false explanation has something tthatdepmething’ may
well be discriminatory intent.’ld. at 759 (quotingAka, 156 F.3dat 1293.) Yet, this isa highly
selective quotation. Indeed, on the veayne page, the court stated,

A plaintiff cannot always avoid summary judgment by showing the
employer’s explanation to be false. . .. For instance, an employer
would be entitled to judgment as a matter of law if the record
conclusively revealed some other, nondiscriminatory refsdhe
employer’s decisiomngr if the plaintff created only a weak issue of
fact as to whether the employer’s reason was urindehere was
abundant and uncontroverted independent evidiératao
discrimination had occurred.




Id. (citing Reeves v. Sandswn Plumbing Prods., Inc., 540 U.S. 133, 148 (20@®phasis

added;nternal citations omitted)

The instantaseclearlyfalls under thdatterexception sinc@laintiff has creatednly a
weak issue of fact on the truth of the employer’s reasonheand isabundant and uncontroverted
independent evidence of a lack of discrimination. The only evidefifeed by Plaintifithat
Defendantad “something to hide’% Ohl's allegedlyinconsistent explanations for Butler’s
nonselection.Plaintiff pointsto three of these. A closer reading of Ohl's statements, however,
reveas merely one minor inconsistency.

First, Raintiff argues, “The fact thati® found Wade tdoe ‘articulate and self assured’
simply cannot be a reason for her selection, because Ohl did not speak to Wadeuskkaft
made the selection.” @pat 10 Depo. of Ohl at 34 (admitting that she did not interview Wade
and she did not meeehuntil after the selection)Ohl, howeverspecifically noted in her
administrativedeclaration that she h&mowledge oWade’s performance and that she made her
choice based on the caddtes’ application materialsSeeStatemenof Ohl, I 78 (“had
knowledge of Ms. Wade’s work” and “[based] on my review of the candidates’ application
materials, | chos€atherine Wade for the positi)n It is certainlypossible to determe that
someone is articulate and saffsured through their presentation on paper, and here Ohl also had
knowledge of Wade’s performance. No contradictions thus exist.

SecondPlaintiff argueghat“[in Ohl’'s] sworn statement, she claimed that she rejected
Butler because ‘he does not seem to have the same leadersbgrandnicationskills that
[Wade]does.” Opp. at 11 (quoting Opp., Exh. 1Ohl Aff.), 115). Yet, at hedepositionOhl
admittedly testified thathe did not have an opinion of Butler's communication skills one way or

the other because she only saw him periodically. Opp. at 11; Depo. af®ikb1. While there



mayindeed be some change of position here, it is quite minor when considered in the context of
all of her reasonfor selecting WadeSeeDepo. of Ohl at 41-42 (providing reasons).

Third, Plaintiff argues that Ohl changduer reasos for hiring Wade instead ofdntiff
between headministrativedeclaration and her deposition. Opp. at 5-6. Epally, Plaintiff
notes that out of the ten reasons listed by Ohl in her deposition, otleat/&$¢ade hagvorked
in “diverse settings.”"Opp. at 5-6; Depo. of Olat 41. Plaintiff argues that Ohl, in her
declaration, made no mention of this allegedly important reason. OpStaté&nent oOhl.

By comparing theleclarationand the deposition, howevé@rbecomes apparent thRlaintiff is
mistaken Ohlindeedaddressed this reason in her earlier statemertter sworn statement, Ohl
states:

Ms. Wade had grade level 14 experiences, which Complainant did

not. She had worked in the Office of Administration with grants

and budget. Prewusly, she had worked overseasd she had
acadent qualifications.

Statement of Ohlf] 14 (emphasis added).
During her depositiarher explanation is similar

Q: We sort of went through a lot of different reasons why you were
impressed with her. Whatere the reasons that you selected her
over Mr. Butler?

A: Well, she had sustained management experience. She had
budget experience. She had grant experience. She had supervisory
experience. She had worked in diverse settings. She had been
promoted within her position, and she had been recognized for her
management experience. | saw that as having shown leadership.
And | was aware of having — from having seen her or knowing of
people, that she had good communication skills, and she trained
people.

Q: Okay. When you say she worked in diverse settings, what do
you mean by that?

A: She had worked in — she had worked in the Air Force. She had
worked out of the country, worked in a foreign countBhe had

10



both American nationalists as well as @an citizens who
reported to her.

Depo. of Ohlat 4142 (emphasis addedyinceworking overseas describedsequivalent to
working in diverse settings, Ohl has been entirely consistent. Even with thd béa#fi
inferences from the evidentiary recandfavor of Plaintiff therefore, the existing discrepancies
in Ohl’'s statements are so mirtbat no reasonable jury would be able to infer discrimination

from them.

A comparison of the facts in Colbevith the facts herturther suggestthatDefendant’s
Motion for Summary Judgment should be grantedColbert,where the D.CCircuit reversed a
grantof summary judgment to the employer, it not§@Jiven [employer’s] lie, his apparent
lack of knowledge about [employee’s] actual experiendeaoring, and other evidence that the
hiring and promotion practices of [employer] were generally inhospitable to tiesori
additional evidence of discrimination was not necessary for [employeeldatdummary
judgment.” 649 F.3d at 760Here,thereis no evidence of any dii¢sefactors. In factActing
Deputy Commissioer Bryant, the individual who had recommended Butler for the Budget
Officer position herself believedhatno discrimination occurred in the selection of Wabecl.
of Bryant §10-12.

Ultimately, the Courtnust defer to an employer’s judgment absent a viable showing of
pretext. As Plaintiff has failed to make such a showing, the Court concludes that there are
genuine issues of material fact that would warrant proceedinigltorrthis claim.

V.  Conclusion
For the foregoing reasons, the Court will grant Defendant’s Motion for Swnmar

Judgment. A separate Order consistent with this Opinion will be issued this day.
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/sl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: Feb. 8, 2012
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