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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM H. ARMSTRONG
Plaintiff,
V. Civil Action No. 10-945RBW)
KAREN THOMPSON, et al.
Defendars,

UNITED STATES OF AMERICA

S N N N N N N N

Respondent. )

)

MEMORANDUM OPINION

Havingbeenremoved to this Couftom theSuperior Court of th®istrict of Columbia
("Superior Court"y the respondent, thiase isnow before the Court for review of the United
States Attorneyg Office's refusal to certify that the defendants were acting within theesuo
their employment when thesent letters that the plaintifileges amounted to libel and other
common law torts. Although the defendants have submitted various other motions, the Court
lacksjurisdictionto presideover this cas# it concludes that the defendants were not acting
within the scope of their employmerierefore the Courwill examine and dede onlythe
scope of employment issue. For the reasons explained below, the Court finds thartierdef
were not acting within the scope of their federal employment whentiegg and mailedhe

purportedly tortious letters. The defendants' Mo#\@serting Their Prima Facie Case For
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Certification and Seeking DiscovefiDefs.' Mot. for Cert.")s thereforedeniedand the case
remanded to the Superior Codirt.
|. BACKGROUND?

The plaintiff is a former Assistant Special Agent in Charge for teadury Inspector
General for Tax Administration ("TIGTA"), Special Investigations amtélligence Division
("SHD"). Complaint ("Compl.") 1 4. The defendants, husband and wife, are also fOIGIEA T
employees.ld. 1 56; Gov't's Opp'n at 2The plairiff contends that Ms. Thompson, with the
assistanceor at least the complicitypf her husband, drafted and distributed six letters containing
"false, malicious, and misleading information" about the plaintiff. Compl. 2.

In Augustof 2006, Ms. Thompsomadea theranonymous complaint, whiche
defendart refer to as the "Hotline complaint,” Défglot. for Cert at 25, to thé®epartment of
the Treasury's Office of the Inspector Genarausing the plaintiff of unlawfully accessing
certain records ahdatabases. Compl. | 8; Gov't's Opp'n at 2. This hotline comiplatotan
internal investigatiomf the plaintifi Govt's Opp'n at 2. Neither Ms. Thompson nor Mr. Sutkus
were members of the investigative team, and neither was authorized tothedassstigation
files. Id. at 23. While the investigation was ongoing, the plaintiff began looking for another

job. Id. at 3. He received an offer of employment from the United States Department of

! In addition to the defendant's motion, the Court considered the follauinmgissions filed by the parties:

the Defendants' Supplemental Memorando Motion Asserting Prima Facie Case for Certification of Scope of
Employment and Seeking Discovery, Arguing Additionally for O&iémmunity Under Federal Common Law
("Defs.' Supp. Mem. on Scope"); the Response of the United States ocAnme@pposion to Defendants' Motion
Asserting Their Prima Facie Case for Certification of Scope of Employmédr8eeking Discovery ("Gov't's
Opp'n"); Plaintiff William Armstrong Reply on Issue of Certification aofe of Employment ("Pl.'s Reply"); and
the Defendants' Supplemental Factual Basis Supporting the "ReasBudibf" Asserted in Reply to Government
Opposition ("Defs.' Reply").

2 This court has presided over this matter, albeit not always with the saties ptwice before, and will thus
now give only a brief recounting of the facts it deems relevant to its deternmirzdtibe scope of employment
guestion. SeeArmstrong v. Geithner610 F. Supp. 2d 66 (D.D.C. 2009ymstrong v. Thompson, et aCivil

Action 092086 (RBW) (D.D.C. May 19, 201@Prder).




Agriculture ("USDA"), which he accepted and wasestiied to begin on September 2, 2007.
Id.

Then, letween August 2&nd August 27, 2007, six anonynsdetters were sent to the
USDA disclosing facts abotihe TIGTA's internal investigation of the plaintiff, making
allegations about the plaintiff's nesnduct, and seeking to warn the USDA that hiring the
plaintiff was a mistakeld.; Compl. § 9. There were apparently two different versions of letters
sent. The first version, signed "A Very Concerned Person," Bégamwriting this letter to
inform you that the USDA is making a grave error by hiring Special Agent . . . Amngsto
work in the Office of Investigations." Compl., Exhibit KE) 1. After providing details of the
TIGTA internal investigation, the letter comied:"Unfortunately for he USDA, Harry is now a
liability to your agency,'ld., Ex. 1, and concluded), guess it is true what they say about the
government. Instead of dealing with the problem, you pass the problem onto [scjsoetse.
Well | guess Harry is your problemwd® Id., Ex. 1. The second version of the letiso
advised the USDA: "If your agency chooses to conduct a background investigation ot conta
Mr. Armstrong's supervisor or colleagues, you will find that details of hisomekcct are well
known by mag." Id., Ex. 1. After its receipt of the letters, the USD&scindedhe plantiff's
employment offer. Gov't's Opp'n at 3.

During the course of the plaintiff's initial lawsuit regarding this matter, in wiécbued

the Department of the Traay for violations of the Privacy AcseeArmstrong v. Geithne610

F. Supp. 2d 66 (D.D.C. 2009), Ms. Thompson admitted thatatigent the letters to the USDA.
Govt's Opp'n at 3; Compl. 11 9-10. Itis unclear how Ms. Thompson came to learn iise deta
shedisclosed in th&JSDA letters seeCompl. 1 12-14, although the defendants contiesidMs.

Thompson pieced together the relevant information &dellow agentpbservation, inference,

3 The plaintiff, William H. Armstrong, uses and is known by the namey-ar



and rumor. Defs.' Mot. for Cert. at 7. Mr. Sutkus &lasadmitted that he was aware that his
wife sert the letters to the USDA, GogtOpp'n at 3, but has denied that he assisted Ms.
Thompson in preparing or sendiagher the initial TIGTA complaint ahe USDA letters.
Compl. 9 19 23.

After the phintiff filed his complaint in the Superior Court initiating suit against the
defendants, the defendants requested certification from Rudolph Contrerdsf @reeCivil
Division of the United States Attorney's Office for the District of Columbia, tiegt were
acting within the scope of their employment as TIGTA employees at all timesnielevhe
plaintiff's claims. Gov't's Opp'n at 8. On October 8, 2009, Mr. Contreras, after examining the
complaint, the defendants’ request for certification gsmtiachments, and the defendants'

testimony inArmstrong v. Geithnerconcluded that the defendants were not acting within the

scope of their employmemthenthe alleged tortsvere committed Id.; Defs.' Mot for Cert. at 5.

After a procedural misstep by the defendants Agesstrong v. Thompson, et aCivil Action

09-2086 (RBW) (D.D.C. May 19, 201(Q®rder) the United States properly removed the case
from the Superior Court to this Court for review of Mr. Contreras's denial of the defenda
scope bemployment certification.
I1. STANDARDS OF REVIEW
Under the Westfall Acfthe "Act"), 28 U.S.C. § 2679 (2006ederal employees are
immune from common law tort claims arising out of acts undertaken in the course of the

official duties* Wuterich v. Murtha562 F.3d 375, 377 (D.C. Cir. 2009); Majano v. United

4 In Westfall v. Erwin 484 U.S. 292 (1988), the Supreme Court held that federal employeedaeidely
immune from state tort liability only if (1) they weaeting within the scope of their employment, and (2) their
actions were discretionary in naturgtokes v. Cross$327 F.3d 1210, 1213 (D.C. Cir. 2003). Congress quickly
nullified theWestfalldecision with its passage of the Federal Employees Liabiéfgrih and Tort Compensation
Act of 1988, commonly known as the Westfall Act, which negated #wetionary function requirement and
provided immunity so long as the employee was "acting within theesaiopis office or employment at the time of
the incdent out of which the claim arose." 28 U.S.C. § 2679(d)(1) (2006).




States469 F.3d 138, 139 (D.C. Cir. 2006). "[ién a federal employee is sudedawrongful

or negligentact theUnited States Attorney Generak by designation the United States
Attorney in he district where the claim is brought, may certify that the employee was acting
within the scope of his or her employment." Stok3#¥ F.3d at 1212 (citing 28 U.S.C. §
2679(d)(1) and 28 C.F.R. § 15.3(a)). Upon the Attorney General's or his desigrigeation,
the employee is dismissed from the action, and the United States is substithesdeésndant

in place of the employeedsborn v. Haley549 U.S. 225, 229-30 (2007). If, however, the

Attorney Generabr his designeehas refused to certifscope of office or employment under
[the Act] the employee may at any time before trial petif@federabistrict] court to find and
certify that the employee was acting within thegse of higor her]office or employment.” 28
U.S.C. 8§ 2679(d)(3)If, after the district court'seview, the court determines the employee acted
within the scope of her employment, the United States must be substituted asritlardefe.
Alternatively, if the court concludes the employee acted outside the schiseooher federal
employment, the action or proceeding shall be remanded to the State"ctrt.

The district court may permit limited discovery regarding Westfall certificabodsnay
hold an evidentiary hearing to resolve a material factual thepgarding the scope of the
defendant's employmer8tokes 327 F.3d at 1214, but not every complaint will warrant further
inquiry into the scope of employment issud. at 1216."[ T]here is no right to even limited
discoveryin a Westfall Act casanlessand untila[movant]has made allegations sufficient to
rebut the Government's certification" decisidvuterich 562 F.3d at 382-83.

To determine whether an employee was acting within the scope of her eraptaymder

the Act, courts appltherespondeasuperioraw of the state in which the alleged tort occurred.

Wuterich 562 F.3d at 383 (citing Wilson v. Libb$35 F.3d 697, 711 (D.C. Cir. 20083ge




Stokes 327 F.3d at 1214 ("The court also has noted the scope of employment gigestion
controlled by applicable state law.tajang 469 F.3d at 141 ("Scope of employment questions
are governed by the law of the place where the employment relationshgdlexisthen

requiredto review Westfall certificationgnd their attendant scopéemployment questions,
stemming from events occurring in the District of Columbthafederal courts in this
jurisdictionlook to the decisions of the District of Columbia Court of App&aiguidance See
Majang 469 F.3d at 141. As itsframeworkfor determining whether an employaeted within

the scope of employment, thigtrict of ColumbiaCourt of Appealslooks to the Restatement

(Second) oAgency (1957)."Id. (quoting_ Haddon v. United Stateg3 F.3d 1420, 1422-23

(D.C. Cir. 1995)).Under the Restatement,
[A] n employee's conduct falls within the scope of employment if: (1) it is the kind
of conduct he is employed to perform; (2) it occurs substantially within the
authorized time and space limits; (3) it is actuated, at least in patplbgpose to
serve the master; and (4) if force is intentionally used by the servanstagain
another, the use of force is not unexpected by the master.

Majang 469 F.3d at 141 (citing Restatement (Second) of Agency § 228 (1957)).
According tothe Didrict of Columbia Court of Appeals, the first prong of the

Restatement is satisfied if the employee's conduct is "of the same getaralas that

authorized, or incidental to the conduct authorized." Schecter v. Merchants HomeyD8Bvze

A.2d 415, 427-28 (D.C. 2006). The authority to engage in the conduct can be express or
implied, with implied authority existing when "the act of the servant or agertditgeital to the

authorized conduct and furthers the master's business." Sigal Constr. Corp. v. SE&dtbury

A.2d 1204, 1218 (D.C. 1991). Conduct is incidental to an employee's authorized conduct if it is

"foreseeable,Harbury v. Haydep444 F. Supp. 2d 19, 33 (D.D.C. 2006), and torts that are a

"direct outgrowth of the employee's instructiongatr assignment” are foreseeabld. Thus,



foreseeability measures whether it is fair to hold employers accouhfiabthae intentional torts
of their employees. Id. As to the third element of the Restatemeesire to servéhe master,
the key inquiry is the employee's intent at the moment the allegedly tortious conduicted.
Majang 469 F.3d at 142.
1. LEGAL ANALYSIS
The Court finds that the defendants have failed to present facts or argumesasishat
any of the three relevant componeotshe Restatemehand will address each element in turn.

A. The Elementsf the Restatement

1. TheKind of Conducthe Employee waBmployed to PerfornkElement

First, Ms. Thompson argues her actions in sending the USDA letters were of the kind she
was emplged to perform because she reported information regarding Mr. Armstong's false
statements to the USDA. Defs.' Mot. for Cert. at 25. Similarly, she asssrtedhact of
sending the letters was of the same general nature as that authorized bylbgerdbecause it
was a continuation of, or derivative from, her hotline complaiat initiatedthe internal TIGTA
investigation.Id. Both arguments fail.

Ms. Thompson did not work in the internal affairs group and was not authorized to know
the details of TIGTA's internal investigation of the plaintioreover, the details she did learn
were assembled through conversations with a fellow employee (who was abdguialating
internal policies by sharing the details of the investigatidh Ms. Thompso)) office umors,
and her own observations, which were not the duties or conduct for which she was tied by
TIGTA. Accordingly, she had no duty, much less authoratygport the facts of that

investigation to the USDA. Gov't's Opp'n at 12. In fact, Ms. Thompson admitted that\as a |

° As there are no allegations of the tortious use of force in this cadeuttth element of the Restatement is

not relevant.



enforcement officer, she did not have the authority to disclose that the plaattitirvder
investigation by th®epartment of the Treasury to anyone other than a Treasury attorney or if
ordered to do so in courtd. It can therefore not be said that she was acting in compliance with
her position as a law enforcement officer for IH&TA when she wrotéhelettersshe sent to
the USDA Thus, it was not foreseeable to the TIGTA that Ms. Thompson would possess
information concerninghe internal investigation of the plaintiff; if anything, it was foreseeable
to the TIGTAthatMs. Thompson, in line with her position as a law enforcement officer, would
not discloseany sensitive informatiowithout prior authorization by a superiddeeHaddon 68
F.3d at 1424 (explaining that to be foreseeable the torts must be a direct outgrowth of the
employee's instructions or job assignment). tile extent that M hompsorhad a duty as a
TIGTA employee to report her suspicions regarding the plaintiff, that duty waslisdiyarged
by her internal hotline complairand every actiotaken aftethatreportsurpassethe nature of
the duties sheegularly performeds a special agefar theTIGTA.

Althoughit appearghatneithera judge ofthis Court nor th®istrict of Columbia Circuit
hasaddressed a similar scena@oe@nt case from the Fifth Circuit, with facts almost identical
to those presented here, suppthis Court's conclusion that Ms. Thompson's conduct was not of

the kind she was employed to perfor®@eeAnderson v. United State364 Fed. Appx 920 (5th

Cir. 2010). In_ AndersgraSocial Security AdministratioSSA") employee wrote a letter to

the Office of Special Counsallegingthat his supervisor had beecotfiscatingmail from SSA
claimants: Id. at 921. After the supervisor brought a defamation action against him, the
employee argued that the lettex had written was within the scope of his employment because
he was reporting on alleged miscondud. The Fifth Circuit, however, disagreed, noting that

the employee's decision to give the information to a third party was not "focdbmplishment



of the objective for which he was hired" because he "was not tasked with supdihsing
plaintiff] and reporting on her behaviorld. at 924. The court concluded that any general duty
the employee had to "prevent fraud, waste, and abuse was tangential toutes][cegies."” Id.

The Fifth Circuitthereforeheld that théJnited State#\ttorney for the Southern District of Texas
had erred in certifying the employee's actions as fallitigin the scope of his employment, and
further held that the district court had erred in substitutindgJtiiteed Statess the defendant in
the plaintif's tort action.ld. As in Anderson Ms. Thompson's conduct here was not of the kind
she was employed to perform; the defendants have therefore failed tothatfafst element of
the Restatement.

2. The Authorized Time and Space Element

Next, Ms. Thompon contends that because "one of the letters was written on [her] office
computer, and [the letters] were acted ormatWSDA during business hours," Defs.' Mot. for
Cert. at 2526, the letters fall within the authorized time and space limits of helogmpht.

The fact that the letters were acted on at the USDA during business howtevaintas the

Court’s analysis—or, more properly stated, this prong of the Restatement—focudestioarw
the_defendantsonduct was within authorized time and space limits, not the chain of events set
in motion bythe defendantgonduct. Thusall the defendants offéo substantiate that the
allegedly tortious conduct occurred within authorized time and space ibntits fact that either

one of sixlettersor one of two versions of the letters sémthe USDAwas written on a work
computer. While this may show that Ms. Thompson's conduct was partially withiniaethor

time and space limits, it does not show that her actions occurred substantiatijtime and

space limits.SeeHealy ex rel. Healy v. United State®35 F. Supp. 2d 157, 163 (D.D.C. 2006)

(concluding that a motor vehickecident caused by an FBI ageriito wasspecifically



authorized to drive a governmarghicleto increase his capacity to respond to emergenacieés
who wastransporting an FBI colleague as explicitly permitted by FBI pptogk place
substantially within the authorized time and space limits of agent's employmeatgefendants
therefore fail to satisfy the requirementstut component of the Restatement.

3. The Actuated by a Purpose to Serve the Md&&&Emnent

Finally, Ms. Thompson states that the letters Wactuated by a purpose to serve the
master,'Defs." Mot. for Certat 26 (citing Restatement (Second) of Agerg®228(1)), and
maintains that she "took her duties [as a TIGTA employee] to encompass sethiednited
States."Id. at 26. While nonef the factors are necessarligpositive of this element on its
own, the Court findghat the followinghree fictors cumulatively demonstrate that Ms.
Thompson's letters were not written ouaafense of servide her employer First, the tone of
Ms. Thompson's letters strongly suggeltt her motivatiorio send the letters did not spring
from a desire to servae TIGTA specifically, or the United States generalfor exampleMs.
Thompsors statement thdt guess it is true what they say about the government. Instead of
dealing with the problem, you pass the problem onto [sic] someone else. gi¥edidHarry is
your problem now," Compl., Ex. Is not language thaonveys respedor the integrity ofher
employer and the Court can only assume that attempts to serve one's erapémearusually
expressed with an air of contempt and depricat®ecad, the record supports the conclusion
that Ms. Thompson was motivated by personal motives, rather than a desire to advance the
interests of the Department of theeasury.See, e.g.Gov't's Opp'n, Ex. 8 (December 4, 2008

Transcript fromArmstrong v. Paulsgrat 72:24-73:2 (in which the court opines that Ms.

Thompson was "acting, as far as anybody can tell, as a rogue person on her owacbegalf

out of some sort of vendetta"); Gov't's Opp'n, Ex. 1 (August 26, P0&cript from Armstrong

10



v. Paulsopat 92:10-11iQdicating thatMs. Thompsorstated:'l felt that the federal government
should know that Mr. Armstrong had these issues surrounding l{emphasis added)Finally,
Ms. Thompson'seluctance to identifperself as the author of the lettersderscores the fact that
the USDA letters were not writtén advance the intereststbe TIGTA, as this reticence
demonstrates her desire to disassociate hérgaiftheallegationsandanyresponsibilitieshe
could have conceivably believetie owedo her employemn this matter Law enforcement
officers do not generally level accusations of illegal behavior against othefsesnsittin the
shadows with the hoglatthose accusations are borne without their assistanceBecause
Ms. Thompson has not demonstrated that she whetketters to the USDA to advance the
interests of the Department of theeasury, her conductinnot be construed as having been
actuated by a purpose to sehermaster as required by the Restatement.

B. The Defendants' Request for Discovery

The defendants ask the Court to "grant discovery and an evidentiary hearing, . . . [tO]
establish that their actions fell within the scope of their employment.” Defs.fd@ert at 8.
Specifically, the defendantequest discovery in order to establish a "nexus between the letters
sent to the USDA OIG, which are the bdsisderlying the plaintiff's theory of liability pleaded
in his] Complaint, and Defendants' employmenithg] TIGTA, and to show that the lette
derived [from] and were incidental to the hotline complairjthie] TIGTA." 1d. at 32.

As noted above, there is no right to even limited discotenyvestigate &Vestfall
certificationdecisionunless a movant has made allegatiansficient torebut the government's
certification,"Wuterich 562 F.3d at 383. This standard derives from, and is thus most easily

applied to, a factual situation in which the attorney general had grantettagotif that the

11



defendant was acting within the scofiénis or heremployment SeeStokes 327 F.3d at 1214
(concluding that "Stokes' burden was to raise a material factual dispute mgghrdsubstance
of [the Assistant United States Attorney's] determination by alleging factsftinag, would
estabish that the defendants were acting outside the scope of their employmengj)hélesst
stands to reason that the same standard can be applied in the opposite situatjaswieeze
the Attorney @neralor his designebas denied certification baken a finding that the
employee acted outside scopene or heremployment. Guided by the languagéhdterich

(whichitself quotes StokgsseeWuterich562 F.3d at 381, the standaahbe reframedo fit

the facts currently before the Court, i.e., to obtain discovery for the purpose of aitetopt

rebut the denial of a Westfall certificaticm defendant must allege sufficient facts that, taken as
true, would establish that the actions for which the defendant is seeking immoamtgdmmon

law tort did not exceed the scope of the defendant's employment. Accordingly, as the movants
seeking discovery, the defendants bear the burden of making allegationsrguficesoutMr.
Contrerastienial of theirequest for &Vestfall certificationby demonsatingspecific factdhat
showtheir actions were within the scopetbeir employment. For the reasons explained above,
however, the defendants' filings with the Court have failed to present such factwdiAgly,

their request for discovery must be denied.

6 In bothWuterichand Stokestwo cases in which tHeistrict of Columbia Circuitddressed the issue of

discovery on the scope of employment question, the plaintiff was thegegking discovery after the Attorney
General hadertified that the defendantgere acting within the scope of their employmewuterich 562 E3d at
378;Stokes 327 F.3d at 1212. As such, the court in those cases looked closelyaatulag dllegations contained
in the complaint.Wuterich 562 F.3d at 386 ("His complaint lacking, Wuterich's discovery demands dppesar
nothing more than a fishing expedition for facts timéght give rise to a viable scopE-employment claims.")
(emphasis in originalXStokes 327 F.3d ai 215 ("Stokes' complaint contains sufficient factual allegations to
warrant discovery on the questiohscope of employment.”). Here, however, the Court must look to the
defendants' contentions in their motion seeking certification.

12



V. CONCLUSION
For the foregoing reasons, the Court fis Thompson has failed to rebMir.
Contrerastonclusion that the drafting and disseminatiotheflettersshe sento the USDA
were actions committed outsitlee scope of her emgtment withthe TIGTA. Accordingly the
Defendants' Motion Asserting Their Prima Facie Case For CertificatiSoage of Employment

and Seeking Diveryis denied and this case remanded to the Superior Court.

SO ORDERED this 7thday ofJanuary2011.

/s/

REGGIE B. WALTON
United States District Judge

! The Court has issued a contemporaneous Order consistent with thisaiidomorOpinion.
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