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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Secretary, Department of Veterans Affair

)

LAWRENCE WILLIAM KLUTE , )
)

Plaintiff, )

)

V. ) Civil Action No. 10-1126RBW)

)

ERIC SHINSEK] )
$

)

)

Defendant.

)

MEMORANDUM OPINION

This case arises from claims brought pursuant to the Rehabilitation Act of 1973, 29
U.S.C. 88 791, 794a (2006), and Title Viitbe Civil Rights Act of 1964 ("Title VII"), 42
U.S.C. § 2000e-2 (2006). Second Amended Complaint ("2d Am. Compl.") § 4. The plaintiff
asserts thahe defendantiscriminated againgtim based on his disabilityace, and sexid.
1. Curretly befare the Court is the Defendant's Motion to Dismiss, or in the Alternative,
Defendant's Renewed Motion for Summary Judgment ("Def.'s Mot."). For the reapdaised
below, the Court willgrant the defendant's motion, and gsurthmaryjudgment in favor othe

defendant orall of the plaintiff's claims

! In addition to thdilings already referencedn resolving the Defendant's Maon to Dismiss, or in the

Alternative, Defendant's Renewed Motion for Summary Judgmen€aolurt considerethe following documents

the Defendant's Statement of Material Facts Not in Dispute ("Def.'s.Stntime Memorandum of Points and
Authorities inSupport of Defendant's Motion to Dismiss, or in the Alternative, miEfet's Renewed Motion for
Summary Judgment ("Def.'s Mem.the plaintiff's Opposing Points and Authorities ("Pl.'s Opp'which
incorporates the plaintiff's earliited Plaintiff's Opposition to Summary Judgment ("Pl.'s 11/22/10 Opp'n"), its 66
page Appendix, and the Plaintiff's Response to Defendant's Material(Flcs 11/22/10 Resp. to Def.'s Facts")
and the Defendant's Reply to Plaintiff's "Opposing Points and Atids) ("Def.'s Reply").
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. BACKGROUND

A. The Plaintiff's Factualhssertions

Drawing alljustifiableinferences in favor of the plaintjfas the Court must, the factual
allegations underlying this lawsuit are as follows 1997 the plaintiff suffered a stroke and
consequently developed several physical impairments, including peripherabvaksease,
diabetes, stenosis, lumbar arthritis, and emotional difficulttesAm. Compl{ 9. These
conditions affected the plaintiff's ability to write, speak, see, walk, and ctvate 1d.
Nonetheless, the plaintiff, an attorney who had held various legal positions in privdieepra
and the governmenbbtained employment with the Department of Veterans Affairs ("VA") i
January 2006, where he worked until April 1, 201d.Y 7. The plaintiff began his employment
at the VA as a G814evel employee, and had advanceth®GS-13 level when heretired from
the VA. 1d. During his time at the VA, the plaintiff workedrffour different judges on the
Board of Veterans Appeals. Pl.'s 11/22/10 Opp'n, App. at 26.

As an associate attorney at the VA, the plaintiff was required to meet a quota, or
"production requirement,” of 156 credits (i.eases) per year. Seé's 11/22/10 Opp'n,
Appendix ("App-) at 1415. The plaintiff asserts that the VA "had a policy going back a
number of years that specifically permitted a downward departure from the moihdeeisions
a staff attorney had to produce if that lawyer had a serious medical condition." . ZLoAl.q
10. The plaintifffurthermaintains that the VA had a "policy that a staff attorney could request a

transfer [to a different decision team] at any tihaad that he therefore "did not need a reason to

2 The plaintiff submitted a 66age appendix with his 11/22/10 opposition brief. The plaintiff's numbering of

the pages and the page numbers assigned by the Court's electronimgasistem ("ECF") do not correspond and
are diffeent by one page. The Court's references to documents in the appendixresipoad to the ECF page
numbers.



request the transfer to a different supervisold: § 12. He claims that "[m]inorities and women
routinely requested such transfers and these requests were grantkdifeywan allegedly
disabled "white male, was denied the [requested] transligr."

In March 2008, the plaintiff began working for Judge Bobfthe Board of Veterans
Appeals Pl.'s 11/22/10 Opp'n, App. at @Bec.29, 2008 Perman Letter). "Things went well
until June 11, 2049 when he received an 'untimely' rating on a case by Judge BoldarThe
plaintiff continued to receive "untimely and unsatisfactory"” ratings on his wonk Jiudge
Bohan. Id. "Until these problems began, [the plaintiff] received eight outstandimgsasind
complimentary notes. He even received an 'outstanding' rating from a different jutige w
working for Judge Bohan in September 2008&L.

On November 17, 2008, the plaintifhr@ailed James Terry, the Chairman of the Board
of Veterans Appeals, stating that he had "been assigned to write f@ Bady Bohan since
March 2008," and explaining that because his "current professional work relgtianghdudge
Bohan andDeputy Vice ChairmanCohn [did] not appear to be working out," he was requesting
a transfer to a different decision team. Be¥lot., Exhibit ("Ex.") 1 (Nov. 17, 2008 Eail). In
that email, the plaintiff observed that he had "worked successfully for two judgéghad]
taken pride in receiving occasional outstanding ratings for [his] writingeshe began his work
with the VA in 2006. Def.'s Mot., Exhibit ("Ex.") 1 (Nov. 17, 2008n&ail).

The plaintiff maintains that he is disabled and could not meet his production quota unless
he worked "excessive hours." 2d Am. Compl. 1 $pecifically, the plaintiff's psychiatrist
diagnosed him with adjustment disorder with mixed anxiety and depression. Def,'BExX8t

(December 9, 200Better fromGerald P. Perman, M.D., P.A. ("Dec. 9, 2008 Perman Lgtter"



The psychiatrist believed that the plaintiff began suffering fronatiiestment disorder with
mixed anxiety and depression on June 11, 2088see alsd’l.'s 11/22/10 Opp'n, App. at 54
(May 18, 2010 Report of Dr. Richard Sutton) ("Until June [2008], Mr. Klute reported he had
done well in his position with the [VA] and enjoyed the challenges of his work.")orditgy to

the plaintiff, this condition worsened to the point that in December 2008, he needed an
accommodation to continue working. 2d Am. Compl. fisE@ alsd”l.'s 11/22/10 Opp'n, App. at
26 (Dec. 9, 200®erma Letter) ("Mr. Klute has fallen behind on his weekly case quotas
because of the depression, anxiety[,] and difficulty concentrating thkingdor Judge Bohan
has resulted in."). The plaintifivice requestedncethrough his psychiatrisgn

accommodtionin December 2008irst on December 9, 2008, and again on December 29, 2008.
See2d Am. Compl. 1 1611. On each occasion the requested accommodation consisted of a
reduced caseload and transfer to another "decision team" (or supervisor). 2dmph. T 10-

11; Def.'s Stmnt. .7 Each time the request was deni@d. Am. Compl. {1 10-1Def.'s Stmnt.

1 7. In March 2009, the plaintiff "again requested a waiver of the fair share production
requirements [i.e., a reduced caseload] and a transdedifterent decision team [i.e., a different
supervisor].” 2d Am. Compl.  16. The requests aésedenied by letter dated March 9, 2009.
Id.

The plaintiff asserts that because of élilegedy discriminatory treatmenhe "missed
work from Decerber 9, 2008[,] to March 30, 2009, and was placed under severe emotional
stress."2d Am. Compl. 1 14. "Blnevertheless returned to work™ and "was threatened with a
performance improvement plan under the same supervisor due to his failure to maséthe

production requirements.d. 11 1415. Because of the allegedly discriminatory treatment, the



plaintiff retired on March 31, 2010d. { 17. He claims that he "would not have left federal
service if he had been granted the accommodations he requdsted.

B. Procedural History and the Parties' Arguments

The plaintifforiginally filed his complaint on July 2, 2010. He then filed an Amended
Complaint on August 6, 201@lleging discrimination in violation of the Rehabilitation Act, Title
VII, and the Americans with Disabilities Act ("ADA"), 42 U.S.C. 88 12102, 12111-12 (2006).
The defendant filed his first motion for summary judgment on November 5, 2010. On July 12,
2011, the Court, acting sua spgrdesmissed all claims without ptejice, denied without
prejudicethe defendant's motion for summary judgment, and directed the plaintiff to file a

second amended complair8eeKlute v. ShinsekiCivil Action No. 10-1126 (RBW), 2011 WL

2750932at*1 (D.D.C. July 12, 2011).

As he has from the aeption of this lawsuit, the plaintiff asserts that the denials of his
requests for reasonable accommodatiorthe form of a reduced workload and a different
supervisor constitutedisability, race, and sediscrimination. 2d Am. Compf} 1. The
defen@nt responds by arguing that the plaintiff has not shitvanhhe is disabled within the
meaning of the Rehabilitation Act, Def.'s Mem. at 4dd that his claims of race and sex
discriminationmust fail because he has not rebutted the defendant's pricéféegitimate,
nondiscriminatoryeason fothe VA'srefusal to transfer him to another decision teamatidl5.
This Memorandum Opinioaddresses these arguments

1. STANDARD OF REVIEW
Federal Rule of Civil Procedure 12(d) provides that "[i]f, on a motion URdler

12(b)(6) . . . , matters outside the pleadings are presented to and not excluded by the court, the


http://web2.westlaw.com/find/default.wl?referencepositiontype=S&docname=USFRCPR12&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1000600&tf=-1&findtype=L&fn=_top&mt=Westlaw&vr=2.0&referenceposition=61d20000b6d76&pbc=723A3F41&tc=-1&ordoc=2149639
http://web2.westlaw.com/find/default.wl?referencepositiontype=S&docname=USFRCPR12&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1000600&tf=-1&findtype=L&fn=_top&mt=Westlaw&vr=2.0&referenceposition=61d20000b6d76&pbc=723A3F41&tc=-1&ordoc=2149639

motion must be treated as one for summary judgment under Rufefs&d" R. Civ P. 12(d).

Under Rule 56, summary judgment is appropriate where "the pleadings, the discalvery a
disclosure materials on file, and any affidavits show that there is no gessigeas to any

material fact and that the movant is entitled to judgment as a matter of law." Fed.R. Civ.
56(a). "[A] material fact is 'genu@. . . if the evidence is such that a reasonable jury could return

a verdict for the nonmoving party" on an element of the claimderson v. Liberty Lobby, Inc.

477 U.S. 242, 248 (1986). When ruling on a Rule 56 motion, the Court must view theceviden

in the light most favorable to the nonmoving party. Holcomb v. Powell, 433 F.3d 889, 895 (D.C.

Cir. 2006) (citing Reeves v. Sanderson Plumbing Prods., 530 U.S. 133, 150 (2000)). The Court

must therefore draw "all justifiable inferences" in favor @& tlonmoving party and accept the
nonmoving party's evidence as true. Anderson, 477 U.S. at 255. The nonmoving party,

however, cannot rely on "mere allegations or denials," Burke v. Gould, 286 F.3d 513, 517 (D.C.

Cir. 2002) (quoting Anderson, 477 U.S. at 248) (internal quotation marks omitted), because

"conclusory allegations unsupported by factual data will not creatabdetissue of factPub.

3 Both parties have presented materials outside the pleadings. Firstwélohgs motion and his reply to

the plaintiff's opposition, thdefendant has submitted declarations and several exhibits in suppisracgument

that the plaintiff was not disabled within the meaning of the Relatimih Act. Second, the plaintiff's Opposing
Points and Authorities incorporates his previouskdistatement of disputed material facts, his previous opposition
brief, and his previously filed opposition brief appendix, which indudenong other things, his medical records
and excerpts of depositions taken at the administrative |8ea#Pl.'s Op'n at 3, 4, 5 (all making reference to the
plaintiff's previously filed documents). As all of these filingedily pertain to the parties' arguments that the
plaintiff either was or was not disabled within the meaning of &lgaRilitation Act, the Court will treat the
defendant's motion as one for summary judgment under Rulgée#RRand v. Geithner609 F. Supp. 2d 97, 1R
(D.D.C. 2009) (citing Rule 12(d) as the procedural basis for considerimgtbedant's motion arguing that the
plaintiff was not disabled as a motion for summary judgment). In light of the sthe plaintiff's appendix, and his
stated belief that the "documents speak for themselves," Pl.'s 11Q2@M®at 2, the Court finds that the plaintiff
has had "a reasonable oppmity to present all the material that is pertinent to the motion," FedvRPC12(d).
Similarly, although the plaintiff claims that he is "entitled toliertdiscovery on the question of how many
attorneys were granted changes in production regeinésras a result of medical conditions,” Pl.'s 11/22/10 Opp'n
at 5, that he is "entitled to produce in discovery further evidence that thietrnaokcy was not applied uniformly,”
id. at 6, and that he has requested that the defendant's motion bim 'dtedégance until the completion of
discovery,"id. at 7, he has at no point shown "by affidavit or declardtiamrequired by Rule 56(dhat he "cannot
present facts essential to justify [his] opposition.”


http://web2.westlaw.com/find/default.wl?tc=-1&docname=USFRCPR56&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=1000600&tf=-1&findtype=L&fn=_top&mt=Westlaw&vr=2.0&pbc=723A3F41&ordoc=2149639

Citizen Health Research Grp. v. FDA, 185 F.3d 898, 908 (D.C. Cir. 1999) (internal brackets and

guotation marks omitted). Indeed, to withstand a properly supported motion for summary
judgment, the nonmoving party must cite materials in the record—such as depositions,
documents, or declarations—and show that the materials cited establish a gespuitesafi
material fact.SeeFed. R. Civ. P. 56(c)(1)(A)-(B). Finally, a supporting or opposing affidavit
"must be made on personal knowledge, set out facts that would be admissible in eaignce,
show that the affiant or declarant is competent to testify to thiersatated.” Fed. R. Civ. P.
56(c)(4). If the Court concludes that "the nonmoving party has failed to makeceestff
showing on an essential element okJlaase with respect to which [Heds the burden of

proof," then the moving party is entitled to summary judgment. Celotex Corp. v.tChtiet

U.S. 317, 323 (1986).
[11. LEGAL ANALYSIS
As noted above, the plaintiff brings this action under the Rehabilitation Act dad/Tit
TheCourt will address the plaintiff's claims undkese two statutes turn.

A. ThePlaintiff's Rehabilitation Act of 197&laim

"[T]he Rehabilitation Act prohibits federal agencies from engaging in emaot
discrimination against disabled individuals and further requires agencies toena&aable
accommodatins for persons with disabilities unless such accommodations would impose undue

hardship on the agency.” Nurriddin v. Bolden, 674 F. Supp. 2d 64, 82 (D.D.C. 2009).

Thus, Tt]o sustain a disability claim under the Rehabilitation Act, a plaintiff mustthseahold
matter establish that he or she has a disabilRahd 609 F. Supp. 2dt 102 (citing_Bonieskie

v. Mukasey, 540 F. Supp. 2d 190, 197 (D.D.C. 2008)). An individual is disabled if (R



physical or mental impairment that substantially limits one or more of [his] major liféti@sti/

(2) has"a record of such impairment,” or (Basbeen "regarded as having such an impairment.”
42 U.S.C. § 12102(1see als®9 U.S.C. 705(20)(B) (incorporating into the Rehabilitation Act
the ADA's cefinition of disabled individual)Nurriddin, 674 F. Supp 2d at 83 n.15 (explaining
that because the liability standards are the same for bo&DiAeand the Rehabilitation Act,
cases interpreting either statute are applicable in defining thédesabiity"). To be

substantially limiting, "an 'impairment's impact must . . . be permanent or long tétaynes v.
Williams, 392 F.3d 478, 482 (D.C. Cir. 2004) (quotihgyota Motor, 534 U.S. 184, 198

(2002)). "To establish that an impairment substantially limits the ability to work, a plaintiff must
‘allege and prove that in his particular circumstances . . . his impairment greiaritom
performing d'substantial class" or "broad range" of jobs otherwise available td' hNuarriddin,

674 F. Supp. 2dt 83(quoting Duncan v. Washington Metro. Area Transit Auth., 240 F.3d 1110,

1114 n.1 (D.C. Cir. 2001)).

4 Significant changes to the Rehabiiitem Act and the ADA went into effect on January 1, 2088ePub.
L. No. 110325 (2009). Congress made these changes to, among other thingsthaatiie Supreme Court, in
Toyota Motor Mfg, Kentucky, Inc. v. Williams534 U.S. 184 (2002), had "impgeted the term 'substantially limits'
to require a greater degree of limitation than was intended by CofigRads. L. No. 11625 (a)(7). The District
of Columbia Circuit has held that the amendments are not retrodgttes,v. D.C. Water and SewaAuth., 572
F.3d 936, 93812 (D.C. Cir. 2009), and that where the allegedly discriminatory copdedates the amendments
that took effect on January 1, 2009, "courts are to apply the lawtpifibre] enactment of the Amendments to
determine whether aepson is an 'individual with a disabilityNurriddin, 674 F. Supp 2d at 82, n.14 (quoting
Lytes 572 F.3d at 942)).

Here, the plaintiff alleges that he was disabled and that the defeniflechtdeaccommodate his disability
"from a period beginning in November . . . 2008 and continuing into March 2009 aedftéér—dates occurring
both before and after the enactment of the January 20@adments2d Am. Compl. 2. The defendant has failed
to present any argument whatsoeaiout which standarshould apply, and the plaintiff offers only unsupported
assertions.SeePl.'s 11/2210 Opp'n at 2 (observing that the "documentation that [the p]laivddfa qualified
individual with a disability under the law both before and after Jariua2@09" isattached); idat 3 ("If [the
pllaintiff is entitled to summary judgment pursuant to the law prior to Jardy&009], he] certainly is entitled to
summary judgment pursuant to the ADA Amendments Act of 2008 that wergffect on that date.").
Nonethéess, because it concludes that the plaintiff has failed to demonstrate thati$abled even under the more
forgiving postamendment standard, the Court will not endeavor to determine staiotiargdor combination
thereof,must be applied when theedledly discriminatory conduct occurred both before and aftarhetment of
the amendmeat




Here, t is clear from the record that, while the plaintiff does suffer from varioysiqs
and mental impairments, theise@pairmens do not ise to a disability within the meaning of the
Rehabilitation Act, as they do not substantially limit him in the major life activity okiwgr
In an undated document described by the plaintiff only as "medical recesR!.'s 11/22/10
Opp'n, App. at 1, the plaintiff, in his own words, explained his belief that "[his] hostile work
environment [was] having an adverse effect on [his] physical and mental health24daad
that he had "proven in the past that [he could] perform on a fully succlessilvithin the
system,'id., though he felt that he "need[ed] to be transferred from [his] hostile work
environment to another decision team for the sake of his health," id. Furthermoreptbe re

indicates thathe plaintiff's treating psychiatristddieved that

° The plaintiff does not make specific allegations with respect to the lintiiigre of his impairments. He

states merely that he "was a qualified individuih a disability," Pl.'s 11/22/10 Opp'n at 2, and that reports of his
doctors illustrate

medical conditions that substantially impair major life activities. Thaditions are far more
extensive tha[n] not being able to work for a particular suparvis. . These conditions exist
outside the workplace and meet the requirements of federal dis&bility. . . [The p]laintiff has a
disability under the previous ADA and the one as Amended.

Id. at 34. As notedabove, however, an individual is disatbwithin the meaning of the Rehabilitation Act orifly
he: (1)has"a physical or mental impairment that substantially limits one or motisifrhajor life activities' (2)
has"a record of such impairment,” or (Basbeen "regarded as having suchirapairment.” 42 U.S.C. § 12102(1)
(emphasis addedBecasue "[i]t is the plaintiff's burden to prove that he is disabléalyhes 392 F.3d at 478, and
because the definition of disabled hinges upon questions of substaritaidimto one or more major life activities,
logic demands that the plaintiff also prove that his impairments sub#ialitiégt at least one major life activity.
Drawing all justifiable inferences in favor of the plaintiff as themowing party and accepting the plaintiff's
evidence as truédnderson 477 U.S. at 255, the Court construes the plaintiff's allegations amydetth a failure to
accommodatelaim based on his employer's failure to accommodate the fact that he wastsibslimited in the
major life activity d working.

It alsois perhaps worth noting that the second and third bases on which an indiaalgialaim to be
disabled within the meaning of thec&—havinga record of a substantially limiting mental or physical impairment
or being regarded asYiag such an impairmentare not at issue heras the plaintiff has presented no evidence
that anyone at the VA regarded him as having a substantially limiting imgatiior as having a record of such an
impairment. The plaintiff denies "that managemerdaswnaware of his health problems prior to Dr. Perman's
letter," Pl.'s 11/22/10 Resp. to Def.'s Facts { 4, but even assuwomithg sake of argument that an employer's
awareness of an employee's health problems could qualify as a tisafmier either the second or third basis, the
plaintiff offers nothing more than this "mere denial," which isiffisient to create a triable issue of faBtirke, 286
F.3d at 517.




[bJased on his performance prior to working under Judge Bohan, Mr. Klute's
prognosis is excellent shoultk be given a reasonable accommodation and be
allowed to transfer to another decision team and judge, with appropriate relief
from the quota system during his absence. . . . The medical basis for my decision
is that Mr. Klute had previously received "fully successful" performancewsvi
prior to working for Judge Bohan, his relationships were fine with [three other
judges], and another judge viewed his work as "outstanding" even while he was
writing for Judge Bohan.
Id. at 27. Both the plaintiff and his doctor therefore believed that the plaintiff couldlzga
successful staff attorney at the VA if he teadifferent supervisor and if he could "start[] afresh
with a clean slaté Def.'s Mot., Ex. 3 (Dec. 9, 20@8rman Letter) § 25Moreover, the record
makes several referendesthe facthat even after the plaintitfegan to suffer from the
Adjustment Disorder, his claimed menta&ability, he received positive review from another
judge. See, e.9.Pl.'s 11/22/10 Opp'n, App. at 26 (Dec. 29, 2008 Perman Letter) ("He even
received an 'outstanding' rating from a different judge while workinguddge Bohan in
September 2008."). e evidence before the Couttterefore does not showhat the plaintiff's
impairments "prevented him from performing a 'substantial clas®’aad range' of jobs
otherwise available to himNurriddin, 674 F. Supp. 2d at 83 (quotiDgncan 240 F.3cat 1114
n.1), indeed they did not even prevent him from performing the duifes staff attorney at the
VA. Rather, the evidence before the Court shows that the plaintiff was dissatigfigdswi
supervisor and his work environment. There is an abundance of authority rmlekinthat

impairments developed or exacerbated usdeh circumstances do not constitute a disability

under the Rehabilitation ActSee e.g, Haynes 392 F.3d at 483 (observing that the plaintiff had

conceded that if "the symptorn$an impairment are brought on by a single workplace, such an
impairment is not substantially limiting within the meaning of the ADAJ){"If the impact of

an impairment can be eliminated by changing the address at which an individks)| that

10



impairment is neither permanent nor long ternGonzagowksi v. Widnall, 115 F.3d 744, 746-

47 (10th Cir. 1997) (explaining that the plaintiff claimed disability in the form mffaiety
disorder that arose from conflicts with his supervisor and poor peafaereviews," anthe
district courts findingthat the plaintiff's "mental impairment seem[éape limited to and arise
out of a specific stressful work situatiomyas"[a]n impairment of such narrow scoftkat it

did] not qualify as a disability"Nurriddin, 674 F. Supp. 2d at 84 (acknowledging that the
plaintiff had "effectively conceded that he [was] not precluded from a broad odpops by
alleging that he [could] work outside the negative atmosphere that existed [wishin
employment divisia]"); Rand 609 F. Supp. 2d at 103-04 (concluding that the plaintiff was not
disabled within the meaning of the Rehabilitation Act because the "evidenceamshbi[had]
relie[d] show[ed], at most, that to the extent her impairment interfere[d] withbiley to work,

it only limit[ed] her ability to work in her particular office environmenSjroman v. Blue Cross

and Blue Shield Assoc., 966 F. Supp. 9, 11 (D.D.C. 1997) (noting that the plaintiff's "alleged

inability to perform a particular job or work for a particular supervisormatl without more,
gualify her as disabled")The Court thusoncludes that the plaintiff is not disabled within the
meaning of the Rehabilitation Act because he is not substantially limited in his abilibyko w
Accordingly, the defendant is entitled to judgment as a matter of law on the plaimnsiditslidy
discrimination claims.

B. Title VIl of the Civil Rights Act of 1964

Title VII provides that "[i]t shall be an unlawful employment practice for anleyepto
fail or refuse to hire or to discharge any individual, or otherwise to discrienagatinst any

individual with respect to his compensation, terms, conditions, or privileges of engplgym

11



because of such individual's race, color, religion, seratonal origin" 42 U.S.C. 2000e-

2(a)(1) Although this sectioof the statut@pplies only to private employers, another section of
Title VII clarifies that its prohibitions apply to federal agencies dt wi U.S.C. 20004:6(a).

In disparate treatent suits alleging violations of Title Vi plaintiff can prove his case either
with direct evidence of discrimination or by indirectly proving a prima faase ainder the

familiar burdenrshifting framework established in McDonnell Douglas Corp. veGréll U.S.

792, 802 (1973). The District of Columbia Circuit has, however, made clear that when deciding
motions for summary judgment in a case in which the employer has asseggiinate,
nondiscriminatory reason for igdlegedly discriminatorgnmployment decision, the district court
should not consider whether the plaintiff has satisfactorily proven his primactsse

In a Title VII disparatdreatment suit where an employee has suffered an adverse
employment action and an employer has assertegitimate, nowliscriminatory
reason for the decisig the district court need nretand should nie—decide
whether the plaintiff actually made out a prima facie case uNuEonnell
Douglas.Rather, in considering an employer's motion for summary judgment or
judgment as a matter of law in those circumstances, the district court muse resolv
one central question: Has the employee produced sufficient evidence for a
reasonable jury to find that the employer's asserteedismniminatory reason was

not the atual reason and that the employer intentionally discriminated against the
employee on the basis of race, color, religion, sex, or national origin?

Brady v. Office of the Seargeant at Ard20 F.3d 490, 494 (D.C. Cir. 2008).

Theplaintiff asserts thate was discriminated against on the basis of sex and race when
the VA refused his request to transfer to a different decision feachAm. Compl. 1 12-13.
His opposition sheds further light ¢ime basis fothis claim: "[A]ttorneys are moved from

deckion teams on a regular basis for any reason or no reason at all." Pl.'s 11/22/10 @pp'n at

6 The Second Amended Complaint only alleges sex and race discriminaticm fwastfof the defendant's
refusal to transfer him to a new decision team, not on the basis of thdat@femefusal to reduce his caseload.
Accordingly, although the defendant makes arguments in his Opposing BathAuthorities seemingly aimed at
supportinga Title VII claim with respect to the defendant's failure to grant him taqeduction, the Court will not
consider those arguments, as the Second Amended Complaint does nguakstlaim.

12



He cites an -enail from Steve Kellerto several VA attorneys "cavalierly disc[isg]," id.,
attorney moves and argues that thima@t demonstrates that thefédndant's refusal to transfer
him demonstrates "obvious pretext,” itihe plaintiff additionallycontendghat Mr. Keller's
admission that Jeanne Schlegal, "a female without a disability,” wasetraaisfo a different
decision team is further evidengediscrimination. Pl.'s Opp'n at 4The defendanton the other
hand,assertghat the plaintiff was not transferred because he had not achieved|tiswtegrade
for a transfer and because he had performance isBa@tss Mem. at 15. The defendat$o
maintainghatJeanne Schlegal's transfer was the result of exceptional circumstances, entirely
different fromthose alleged by the plaintifind that she and the plaintiff aherefoe not
similarly situated employee®ef.'s Reply at . The cefendant hvingrticulated a legitimate,
nondiscriminatory reason fordirefusal to transfer the plaintiff to a different decision team,
under the instructions @rady, the Court must now determine whether the plaintiff has
produced sufficient evidence from whialreasonable jurgould find thathe VA'sasserted non-
discriminatory reason was not the actual reason and th¥#thetentionally discriminated
against theplaintiff on the basis of hisaceand sex. And the Court's review of the record shows
that he has not.

The Court finds two reasons which supportabeclusion that the plaintiff has not met his
burden undeBrady. First, it is undisputed th#te plaintiff began his employmeiat the VA at
the GS11 level, and had reachdte GS13 level when he retired on April 1, 2010. 2d Am.
Compl. 1 7. The August 26, 2009&il from Steve Keller that the plaintiff contends supports

his argument that the VA's decision not to move him to a different decision team was

! At the time the amail was sent, Mr. Keller was the Vice Chairman of the Board of Veterapgda.

Def.'s Mot., Declaration of Steven Keller ("Keller Decl.") T 1.
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discriminatory begins'As you know, GS14 level attorneys (and, if necessary, a few senior GS-
13 attorneys) will be rotated among the Decision Teams to provide exposure to newadeas
colleagues|,] and scenic new locations with the Board's demesne." PL'9SQ1X'n, App. at
48. The reasons for the rotation are insignificant as thaikelearly explains the eligibility
requirements for transferattainment of a certain grade level. In his deposition, Mr. Keller
explained further:

In those instances where the distribution of -T3S attorneys per Team is

insufficientto enable equal staffing transfer among the Teams, a few senib8 GS

attorneys may also be reassigned along with thel4zSin order to achieve

balance. . . The GS13s [who] rotate are chosen amon§-&3s who: 1) have two

years' timein-grade, which is generally required for promotion to- TS 2) do not

have pending conduct or performance problems, and 3) are the top performers

from among G&l3s. Attorney preference or aversion for reassignmentots n

considered in this determination.
Def.'s Mot., Keller Decl. 11-8. The Court notes as an initial matter ttret record is entirely
silent on when the plaintiff attained &S status; there is therefore no evidence from which a
jury could assess whegrhe hadwo years' timan-grade. Furthermore, it is undisputed that the
plaintiff had experienced performance issues in the form of poor reviews tidige Bohan.See
Def.'s Mot., Ex. 1 (Nov. 17, 2008 ®ail) (noting that the "current professionalnwo
relationship” between the plaintiff, "Judge Bohan and [Deputy Vice Chairman] Ciolhmdd
appear to be working out"3ee als®ef.'s Mot., Keller Decl. § 5 ("When the GS-13 attorney(s)
were selected for reassignment in or around September 2009, [the plaintiff], altHeGgh3a
was experiencing significant performance problems and was not one of the tomimeyiGIS-
13s. Hence, he was not among those GS-13 attorneys who were transferred on October 1,

2009."). Thus, the evidence does not tend dacate that the defendant's asserted legitimate,

nondiscriminatory reason for refusing to transfer him—that he was not eligititansfer under
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the VA's policy—s unworthy of credencendeed, the plaintiff'ewn evidence supportee
defendant's proffed reasonSee2d Am. Compl. 1 15; Pl.'s 11/22/10 Opp'n, App. at 25, 26.
Next, the plaintiff's attempt to compare his circumstances to those of Jeategaich
transfer falls fla€ The record indicates that Ms. Schlegal's transfer was dirbgtéhe
Secretary of the VA to prevent the White House Office of Special Cofroseinvestigating
"the Board's flexplace program,” a prograthat allowedVA staff to work from homePl.'s
11/22/10 Opp'n, App. at 58ee alsdef.'s Reply, Affidavit & Steven Keller to EEO lIrestigator
("Keller EEO Aff.") ("And the Secretary intervened and said give her what she wants because |
don't want this congressman to jeopardize the entire [fvomk-home] program.”). Although
the exact nature of the circumstances leading to Ms. Schlegal's transfer eag, \sedPl.'s
11/22/10 Opp'n, App. at Findicating that Ms. Schlegal believed she was targeted as a
whistleblower who had complained about the attendance issues of a Board of VAigpaats
judge); Defs Reply, Keller EEO Aff. 9:12-15 (suggesting that Ms. Schlegal was discipbned f
engaging in disrespectful conduct to a judge), enough is known about her tramséde it
perfectlyclear that heand the plaintifs circumstancesere notsimilar. Because the law in this
Circuit is clear that "[i]n the absence of evidence that the acaigrs were actually similarly
situated' to [the plaintiff], an inference of falsity or discrimination is notoressle’

Montgomery v. Chao, 546 F.3d 703, 707 (D.C. Cir. 2008) (quoting Waterhouse v. District of

Columbia, 298 F.3d 989, 995-96 (D.C. Cir. 2002)), a reasonable jury could not infer that the

VA's refusal to transfer the plaintiff to a different decision team agthauhad granted Ms.

8 The Court observes that anm&il sent by Ms. Schlegal to the plaintiff, apparently in response tajairyin

from the plaintiff into the naire of her transfer, indicates thslte is a G4 level attorney. Pl.'s 11/22/10 Opp'n,
App. at 51. Itis unclear, however, from thenail whether Ms. Schlegal was a G8 level employee at the time of
her transfer.ld. Neither the plaintiff nor thdefendant has presented any evidence that speaks to this question.
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Schlegal a transfer wésr anydiscriminatoryreasor® Accordingly, as the plaintiff has failed to
carry his burden of producing sufficient evidence from which a reasonable judycamdiude
that the VA's legitimate, nondiscriminatory reason for refusing his rexjtarst transfer to a
different decision team was not its actual reason for refusing his traegterst, the defendant is
entitled to judgment as a matter of law on the plaintiff's Title VII claim.
V. CONCLUSION

Because the plaintiff was not a diged individual as defined by the Rehabilitation Act at
the time that the VA refused his requests for a reduced caseload and a traansgliéfietent
decision team, the defendant is entitled to judgment as a matter of law on the pldisdlfibty
discriminationclaims And because the plaintiff has not rebutted the defendant's assertion of a
legitimate, nondiscriminatory reason for the refusal to transfer him to a difdeeision team,
the defendant is entitled to judgment as a matter of law on the plaintiff's Titteé Kdte and sex
discrimination claims®

SO ORDERED this 9th day ofJanuary,2012.

REGGIE B. WALTON
United States District Judge

9 The plaintiff alleges that "[m]inorities and women routinely receest . transfers and these requests were

granted," 2d Am. Compl. 1 12, but he has provided no evidence to stippataim. Furthermore, the plaintiff's
most recent opposition to the defendant's motion discusses erfpctithat Jeanne Schlegal was granted a transfer;
it makes no reference smyother VA employees. Pl.'s Opp'n ab4

10 The Court will contenporaneously issue an Order consistent with this Memorandum Opinion.
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