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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILDEARTH GUARDIANS, et al,

Plaintiffs,
V.
KEN SALAZAR, Secretary, U.S. Departmer| Civil Action No. 10-01174 (CKK)
of the Interioret al, Civil Action No. 11-00037 (CKK)
Defendantsand

ANTELOPE COAL LLC, et al,

Defendant-Intervenors.

MEMORANDUM OPINION
(July 30, 2012)

Plaintiffs* bring these consolidated actions chagieg the United States Bureau of Land
Management’s decision to authorize the leasing of certain public landstireastern Wyoming
for coal mining operations. Before the Court seaes of cross-motions for summary judgment.
Upon careful consideration of tiparties’ submissions, the relevanithorities, and the record as
a whole, Plaintiffs’ [70, 71] Motions for Surary Judgment shall be DENIED and Defendants’

[74, 75, 79] Cross-Motions for Sunamy Judgment shall be GRANTED.

1 A glossary of terms gears immediately below.

2 The Court finds that holdingral argument would not be aésistance in rendering a decision.
SeelLCvR 7(f). Furthermore, while the Cdurases its decision dhe entire record, its
consideration has focused on the partrasmoranda and the joint append&eeECF Nos. [70-
1,71, 74,75, 76, 79-1, 84, 86, 89, 90, 91, 92, 94, 96]en/iting to memoranda or other
papers, the Court shall simply identify tharty and docket numband provide a brief
document descriptoe(g, “WildEarth Pls.” [71] Mem.”).
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. GLOSSARY

BLM United States Bureau of Land Management
Defendants Federal Defendants and Intervenors

EIS Environmental Impact Statement

EPA United States Environmental Protection Agenc
ESA Endangered Species Act

Federal Defendants BLM and FWS

FLPMA Federal Land Policy and Management Act
FWS United States Fish and Wildlife Service

GHG Greenhouse gas

Antelope Coal LLC, National Mining Associatioj,

IIERTE oS and State of Wyoming
NAAQS National Ambient Air Quality Standard
NEPA National Environmental Policy Act
NO, Nitrogen dioxide
NOy Nitrogen oxide
Plaintiffs WildEarth Plaintiffs and PRBRC
PM o Particulate matter
PRB Powder River Basin
PRBRC Powder River Basin Resource Council
ROD Record of Decision
WAII Tracts West Antelope Il tracts
WildEarth Plaintiffs WiIdEarth Guardians, Defenders of Wildlife, ahd
Sierra Club
1. BACKGROUND

The Court assumes familiarity with its prigpinions in this action, which set forth the
factual and proceduralckground of the cas&eeWildEarth Guardians v. Salazar83 F.

Supp. 2d 61 (D.D.C. 2011}ildEarth Guardians v. Salaza272 F.R.D. 4 (D.D.C 2010).

* * *
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Under the Mineral Leasing Act of 1920, BLMpsrmitted to lease public lands for coal
mining operations upon conducting a competitive bidding procese30 U.S.C. 88 181,
201(a)(1). On April 6, 2005, Antelope Coal LLi28 an application with BLM requesting that
certain public lands adjacent to its pre-erigtmining operations in Campbell and Converse
Counties, Wyoming be offered up for compettiease sale to interested parti€gel.A. 168-

98, 926. The new lands, referred to hereithasWAIl tracts, consist of approximately 4,109
acres containing approximately 429.7 millimms of in-place federal coaSeel.A. 926.

On October 17, 2006, after conferring with the State of Wyoming and the Powder River
Regional Coal Team, BLM published a notice of its intention to prepare an EIS for leasing the
WAII tracts. SeeNOTICE OFINTENT (NOI) TO PREPARE ANENVIRONMENTAL IMPACT
STATEMENT (EIS), 71 Fed. Reg. 61064 (Oct. 17, 2006n November 1, 2006, BLM held a
“scoping” meeting to preliminarily identify éhissues to be addressed in the agency’s
environmental analysisSeel.A. 8-9. On February 8, 2008, EPA published BLM'’s draft EIS
and solicited public commenSeeWEEKLY RECEIPT OFENVIRONMENTAL IMPACT STATEMENTS,

73 Fed. Reg. 7555 (Feb. 8, 2008). On March 24, 2008, BLM held another public hearing to
receive comments on the draft EISeel].A. 1637, 1683. During the sixty-day comment period,
three individuals testified and fourteerdividuals and organizations submitted written
comments.Seel.A. 899, 1637, 1683.

BLM then prepared a final EIS spanning ov80 pages and published a notice of its
availability on January 23, 200%eel].A. 901-1637; NTICE OFAVAILABILITY OF FINAL
ENVIRONMENTAL IMPACT STATEMENT, 74 Fed. Reg. 4228 (Jan. 23, 2009). In the final EIS, BLM
reprinted and responded to the comtsaeceived on the draft EISee].A. 1545-1637. The

final EIS also included a biological assessnuisigned to ascertain whether leasing the WAII



tracts for coal mining operations would negatively affect listed species or critical h&atat.
J.A. 1512-43. FWS, as the relevant conegltaigency, concurred in writing with BLM’s
underlying determinationSeel.A. 33-34.

Subsequently, BLM held a thirty-day public comment period on the final EIS and
published written responsesttee comments received&eel . A. 1638-69. On March 25, 2010,
in a 44-page ROD, BLM formally decided to daleithe lands into two tracts and to offer each
tract for lease at separate, competitive sealed-bid saéss.A. 1670-1714. On April 1, 2010,
BLM published a notice of the aifability of the ROD. SeeNOTICE OFAVAILABILITY OF THE
ReCORD OFDECISION, 74 Fed. Reg. 16502 (Apr. 1, 2010).

1. LEGAL STANDARD

Under the “arbitrary or capricious” stamdawhich the parties agree applies to the
Court’s review, the reviewing court must “setide agency action, findings, and conclusions
found to be . . . arbitrary, capricious, an abuséisdretion, or otherwise not in accordance with
law.” 5 U.S.C. § 706(2)(A). The party challenging the agency action bears the burden of proof.
Abington Crest Nursing & Rehab. Ctr. v. Sebelki& F.3d 717, 722 (D.C. Cir. 2009) (citing
City of Olmsted Falls v. FAAR92 F.3d 261, 271 (D.C. Cir. 2002)n assessing the merits of the
plaintiff's challenge, the distriatourt begins with the presumign that the agency’s action was
valid. Grid Radio v. FCC278 F.3d 1314, 1322 (D.C. Circgrt. denied537 U.S. 815 (2002).

Agency action must generally be affirmal the grounds originally stated by the agency;
a reviewing court may not attempt to supply “asened basis for the agency’s action that the
agency itself has not givenMotor Vehicle Mfrs. Ass’n of thd.S., Inc. v. State Farm Mut.
Auto. Ins. Cq.463 U.S. 29, 43 (1983). Nor may counsepsst hocaationalizations,” offered

for the first time on judicial review, substitute fan agency’s obligation to articulate a valid



rationale in the first instancedel Rio Santa Cruz Neighborhood Health Citr., Inc. v. HBSS
F.3d 1265, 1276 (D.C. Cir. 2005). Consistent withéh@enciples, judiciateview is typically
confined to the administrative record beftite agency at the time the decision was métte:tl.
Def. Fund, Inc. v. Cost|&57 F.2d 275, 284 (D.C. Cir. 1981).

In order to avoid a finding that the challedlgagency action was arbitrary or capricious,
the “agency must [have] examidéfhe relevant data and artieté[d] a satisfactory explanation
for its action.” PPL Wallingford Energy LLC v. FER@19 F.3d 1194, 1198 (D.C. Cir. 2005)
(quotingMotor Vehicle Mfrs. Ass’63 U.S. at 43) (internal quotation marks omitted). In
articulating the reason for iggtion, the agency “must hapeovided a ‘rational connection
between the facts found and the choice madeat’l Union, United Mine Workers of Am. v.
Mine Safety & Health Admin626 F.3d 84, 90 (D.C. Cir. 2010) (quotikigtor Vehicle Mfrs.
Ass’'n 463 U.S. at 43). An agency’s decision maaiel to be arbitrary arapricious if any of
the following apply: (i) its explaation runs counter to the evidenbefore the agency or is so
implausible that it could not keescribed to a difference ofex or the product of agency
expertise; (ii) the agency entirdigiled to consider an importaaspect of the problem or issue;
(i) the agency relied on factemwhich Congress did not intendethgency to consider; or (iv)
the decision otherwise constitugslear error of judgmentMotor Vehicle Mfrs. Ass’63
U.S. at 43accordJicarilla Apache Nation v. DQI613 F.3d 1112, 1118 (D.C. Cir. 2010).

This standard of review is highly defereht@mthe agency; a court need not find that the
agency'’s decision is “the only reasonable one, endhat it is the resujthe court] would have
reached had the question arisen in the ifitstance in judicial proceedingsAm. Paper Inst.,

Inc. v. Am. Elec. Power Serv. Carg61 U.S. 402, 422 (1983). That is, it is not enough for the

agency decision to be incorteso long as it has some ratibbasis, the court is bound to



uphold the decisionHosp. of Univ. of Pa. v. Sebelj&34 F. Supp. 2d 9, 13 (D.D.C. 2009)
(citing Citizens to Preserve Overton Park, Inc. v. Vog@l U.S. 402, 416 (1971)). At bottom,
the reviewing court is not dtied to substitute its judgmefor that of the agencyOverton

Park, 401 U.S. at 416.

In evaluating agency actiamder the “arbitrary or capricististandard, the reviewing
court must take “due account . . . of the rulpidjudicial error.” 5 U.S.C. 8§ 706. Just as the
burden of establishing that theesgy action is arbitrary or pacious rests with the party
challenging agency action, so too must thatypastablish that the errors ascribed were
prejudicial. Jicarilla Apache Nation613 F.3d at 1121 (citingDK Labs. Inc. v. DEA362 F.3d
786, 799 (D.C. Cir. 2004)). The question of whethre error was prejudial is necessarily
contextual, and courts must proceed with a&egsecific application based upon an examination
of the entire recordJicarilla Apache Nation613 F.3d at 1121. However, where the party
challenging agency action fails to show that thenag’s error may have affected the outcome of
the proceedings below, the error is not prejadij@nd it would be senseless to vacate and
remand for further proceedingkd.

V. DISCUSSION

The Court’s discussion here proceeds in tvages. The Court first addresses Plaintiffs’
standing and defines tlseope of this actionSee infraPart IV.A. Thereafter, the Court
addresses the merits of Piifs’ remaining claims.See infraPart IV.B-D.

A. Plaintiffs’ Standing and the Scope of this Action

“Article 11l of the Constitution limits the {idicial power’ of the United States to the
resolution of ‘cases’ and ‘controversiesValley Forge Christian Coll. v. Ams. United for

Separation of Church & State, Iné54 U.S. 464, 471 (1982). n‘brder to establish the



existence of a case or controversy within the nmgpof Article 111, [a] party must meet certain
constitutional mimima,” including “the requiremehat . . . it has standing to bring the action.”
Gettman v. DEA290 F.3d 430, 433 (D.C. Cir. 2002). Timeeducible constitutional minimum”
of standing requires: (1) anjury in fact; (2) causation; and (3) redressabilityijan v.
Defenders of Wildlife504 U.S. 555, 560-61 (1992). Wheais,here, a party’s standing is not
self-evident, the basis for standing must b in the party’s opang brief, supported by
any necessary affidavits or other evidenSeerra Club v. EPA292 F.3d 895, 900 (D.C. Cir.
2002). The district court must assume terits of the plaintiff's legal claimParker v. District
of Columbia 478 F.3d 370, 377 (D.C. Cir. 200@Jf'd sub nom. Districof Columbia v. Heller
554 U.S. 570 (2008).

In this case, Plaintiffs’ overahing assertion that BLM faileth prepare an adequate EIS
before authorizing the leasing of the WAII tracts pres the sort of proderal injury that gives
rise to a somewhat relaxed standing inqBii@f. Nat'| Parks Conservation Ass’n v. Manson
414 F.3d 1, 5 (D.C. Cir. 2005) (describing “an agéentsilure to prepara statutorily required
environmental impact statement before takintipaowith potential adverse consequences to the
environment” as “the archetypalqmedural injury”). Aplaintiff with “a procedural right . . . can
assert that right without meeting all the norstaindards for redressability and immediacy.”
Lujan, 504 U.S. at 573 n.7. In particular, a procedudits plaintiff “neverhas to prove that if
[it] had received the procedure the substantseilt would have been altered. All that is
necessary is to show that the procedueg stas connected to the substantive res@tutjar

Cane Growers Co-op. of Fla. v. Venema89 F.3d 89, 94-95 (D.C. Cir. 2002).

% Contrary to Defendants’ astien, Plaintiffs identify procedal harm as a basis for their
standing in their opening briefs.



But while the normal standards of redreskigland immediacy are relaxed in this
context, the requirements of injuiry fact and causation are ndtitr. for Law & Educ. v. Dep’t
of Educ, 396 F.3d 1152, 1157 (D.C. Cir. 2005). Becauseutynin fact is a hard floor of Article
[l jurisdiction that cannot be removed by statutmmers v. Earth Island Insb55 U.S. 488,
497 (2009), a plaintiff mustlways identify an “injury to [a] @ncrete, particularized interest,”
Ctr. for Law & Educ, 396 F.3d at 115%ee also Summers55 U.S. at 496 (“[D]eprivation of a
procedural right without some caete interest that iaffected by the deprivation—a procedural
rightin vacue—is insufficient to create Aicle Ill standing.”) Furthermore, and more critically
for present purposes, a procedural-rights plaimust still show that the claimed injury is
“fairly traceable” to the defedant’s procedural breacillen v. Wright 468 U.S. 737, 751
(1984). Specifically, the “plairffimust show . . . that it isubstantially probable that the
procedural breach will causeetlessential injury to the plaintiff's own interes&la. Audubon
Soc. v. Bentse®4 F.3d 658, 665 (D.C. Cir. 199@&n(bang.

Plaintiffs’ claims in this case divide intavo basic categorie$l) those relating to
climate change impacts that would allegedbsutefrom the release of GHGs during coal mining
operations at the WAII tracts (and other proposed lesase tracts in hPRB) or from the
eventual combustion of coal mined from those &aahd (2) those unrelated to climate change
impacts. The Court finds that Plaintiffs hastanding to raise only tHatter category of claims.

1. Climate Change Impacts

Plaintiffs aver that their nmbers have recreational, aesihieand economic interests in
the areas adjacettt the WAII tracts® It is by now well established that such interests can

support an injury in factSee, e.gSummers555 U.S. at 494 (“While generalized harmto . . .

* One member also claimshave recreational and aesthetieests in the “American West”
and the “Rocky Mountain region.” The Court'sadysis applies equallip those interests.
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the environment will not alone support standingh#t harm in fact affects the recreational or
even the mere esthetic interests of the plaintiff, that will sufficErignds of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), Inc28 U.S. 167, 183 (2000) (‘TRvironmental plaintiffs
adequately allege injury in fact when they athext they use the affected area and are persons
‘for whom the aesthetic and recreational valokethe area will be lessened’ by the challenged
activity.”) (quotingSierra Club v. Morton405 U.S. 727, 735 (1972)Nonetheless, a plaintiff
must still show that the alleg@ajuries to its aesthetic, recte@nal, and economic interests are
“fairly traceable” to the agncy action at issueAllen, 468 U.S. at 751. Specifically, “an
adequate causal chain mushtain at least two links: or@nnecting the [] EIS to some
substantive government decision that may haenlwrongly decided because of the lack of an
EIS and one connecting that sulpsitee decision to the plaintiff'particularized injury. * * *

The second link addresses what often proves the anibical causation question in this type of
case,”Fla. Audubon94 F.3d at 668, and it is here where RI#s’ theory of standing falters.

On the subject of climate change impactdd®arth Plaintiffs contend that they have
standing because their members are concerned that the development of the WAII tracts will
result in climate change impacts that “will negatnenpact their abilityto enjoy these places,”
such as “greater drought conditipimcreased invasive species ansect infestations; increased
fire frequency, severity, and extent; and a concordant reduction in biodiversity and sensitive
species.” WildEarth Pls.” [70] Mem. at 7-&1@rnal citations omitted) (citing Decl. of Jeremy
Nichols, ECF No. [71-1], 11 24-27, 35-37, 38, 40, B58¢l. of Jonathan Proctor, ECF No. [71-
2], 19 7-9). In a similar veil?RBRC claims that one of its members “believes” that climate
change “will exacerbate water production peshs” near his ranch “by reducing available

snowpack that feeds springs and streams amdasing seasonal temperatures resulting in a



longer, more intense irrigation season.” PRB&[Z0-1] Mem. at 5-6 (internal quotation marks
and citations omitted) (citing J.A. 25&3 (Decl. of Dave Clarendon) 1 5-10, 12).

The fundamental problem with this theaflystanding lies irthe disconnect between
Plaintiffs’ recreational, aesthetic, and economierests, which are uniformly local, and the
diffuse and unpredictable effects of GHG emissioQgher courts besides this one have noted
the difficulties that arise when a plaintiff clainiat its localized interests will be affected by
agency action that supposedintributes to GHG emission§ee, e.gAmigos Bravos v. BLM
816 F. Supp. 2d 1118, 1129 (D.N.M. 2011) (“[wW]hitere may be a generally accepted
scientific consensus with regard to global climate change, there is not the same consensus with
regard to what the specific effects of climatarmte will be on individual geographic areas.”);
Sierra Club v. U.S. Def. Energy Support C@ivil Action No. 01:11-cv-41, 2011 WL 3321296,
at *4 (E.D. Va. July 29, 2011) (“A reduction ofeginhouse gas emissions in one area or from
one source has no effect on greenhouse gas leatlarthspecific to that area, and may even
have no effect on global greenhogses levels . . . .”) (citing ®EVENTION OFSIGNIFICANT
DETERIORATION AND TITLE V GREENHOUSEGAS TAILORING RULE, 75 Fed. Reg. 31514, 31529
(June 3, 2010)). True, the mere fact that Gdh@ssions “inflict widespread harm” does not
present an “insuperable juristional obstacle” to standingy)assachusetts v. ERB49 U.S. 497,
517 (2007), but a plaintiff must naiheless present “evidence taggest that [it is] adversely
affected by global climate chang&bal. for Responsible Regulation, Inc. v. EPAF.3d __,
2012 WL 2381955, at *36 (D.C. Cir. June 26, 203 (curianm). Because the environmental
impacts of GHG emissions are diffuse and unptatle, a plaintiff in this kind of case will

often “have some difficultyin establishing causatiorzla. Audubon94 F.3d at 666. However,
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“that difficulty stems from the nature of the piaiff's claim, which is premised on an alleged
injury that is itself difficult to locatenot some flaw in the standardd.

In this case, Plaintiffs have not shown ttitee GHG emissions that would allegedly result
from coal mining operations at the WAII tractslasther proposed coal lease tracts in the PRB,
or from the eventual combustion of coal miriexim those tracts, yield a “demonstrable increase
in risk” to their recreational, aesthetic, andmamic interests in the areas adjacent to the WAII
tracts. Id. at 665. Plaintiffs point tetudies suggesting that GHG emissions may lead to global
or even broad regional climate change impasds, e.g.J.A. 1285-87, but those studies do not
establish a nexus between the anticipated GHi{Sssons from the leasg of WAII tracts and
“injuries alleged in the specifigeographic area[s] of concerrstiends of the Earth, Inc. v.
Gaston Copper Recycling Corf204 F.3d 149, 161 (4th Cir. 200@n(bang (internal quotation
marks and citation omitted). WildEarth Plaintiffs’ assertion that “greenhouse gases emitted
anywhere can exacerbate climate change everywhere” is no substitute for this showing.
WildEarth Pls.’ [89] Mem. at 6 (citing M EPANGERMENT AND CAUSE ORCONTRIBUTE FINDINGS
FOR GREENHOUSEGASES UNDERSECTION 202(A) OF THECLEAN AIR ACT, 74 Fed. Reg. 66496,
66538 (Dec. 15, 2009); EPADENIAL OF THE PETITIONS TORECONSIDER THEENDANGERMENT
AND CAUSE ORCONTRIBUTE FINDINGS FORGREENHOUSEGASES UNDERSECTION 202(A) OF THE
CLEAN AIRACT, 75 Fed. Reg. 49556, 49557 (Aug. 13, 2010)). Nor can Plaintiffs rely upon the
handful of assertions relatitig causation by their membesge, e.q.J.A. 2583-84, because
those assertions are conclusory or are umapanied by sufficient information to permit the
inference that the members are both compéteptovide such testimony and are relying on
facts that would admissible at trigheeFeD. R. Civ. P. 56(c)(4) (“An affidavit or declaration . . .

must be made on personal knowledge, set out tlaatsvould admissible in evidence, and show
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that the affiant or declarant is comget to testify on the matters statedl)jan v. Nat'l Wildlife
Fed'n, 497 U.S. 871, 888 (1990) (“The object of this provision is not to replace conclusory
allegations of the complaint . . . witbrclusory allegations of an affidavit.'fvers v. Gen.
Motors Corp, 770 F.2d 984, 986 (11th Cir. 1985) (“[A]n afavit must set forth specific facts in
order to have any probative value.”) (citations omitté&tyw York State Ophthalmological Soc.
v. Bowen854 F.2d 1379, 1391 (D.C. Cir. 1988) (concludimgt a party cannot create a genuine
dispute of material fact by “offar{g] only unsupported expert opiniontert. denied490 U.S.
1098 (1989).

Plaintiffs’ failure to bridge the evidentiagap between their localized interests and the
diffuse and unpredictable effects of GHG enaasiis particularly troubling because the
relationship between those two things in tase depends on the behavior of countless third
parties. See Fla. Audubqr®4 F.3d at 670 (“The Suprer@®urt has itself noted the
improbability of establishing the necessary likelih@bdome result whetihat result depends on
predicting the acts of even a siaginterest group’ whas unrepresented ime instant litigation,
especially when that group . . . is actually comprised of dozen of actohspfeahom must react
to other market or regulatory inputs.”) (citation omitted). For example, there is evidence that
even if the WAII tracts lay fallow, domestic amdernational consumers’ consumption behavior
would not be materially affected and thdiomal energy portfolio would remain unchang&kee
J.A. 1678-79. WildEarth Plaintiffs respond, withauy meaningful evidentig support, that a
“basic economic principle” suggestsat reduced supply would entait increase in the price of
coal. WildEarth Pls.’ [89] Mem. at 7. But evassuming that the price of coal were to rise in
the absence of coal from the WAracts, Plaintiffs do not point to any competent evidence to

support their assertionahthe price increase would besgnificant that energy consumers
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would substitute coal with energy sourcaedwa “lesser or no carbatioxide contribution,’id.,

let alone at a rate and in a mantieat would help amelioratedhalleged climate change impacts
identified by Plaintiffs. And the market behawof coal consumers @nly one link in a long
chain of assumptions, suppositions, and predictive judgments required to connect Plaintiffs’
localized interests, the effects of global GHG &31@ans, and the leasing of the WAII tracts. The
causal chain proffered by Plaiffisiis ultimately too attenuated.

In the final analysis, Plaintiffs have failedgbow that the leasing of the WAII tracts will
lead to climate change impacts resulting in dpeadverse consequences to their articulated
recreational, aesthetic, or econonmterests in the discreteeas where they have concrete
future plans to recreate, work, etdccordingly, the Court concludehat Plaintiffs lack standing

to pursue their climate change claims in this case.

> Cf. Ctr. for Biologtal Diversity v. DOJ 563 F.3d 466, 478-79 (D.C. Cir. 2009) (“In order to
reach the conclusion that Petitionarse injured because of Intermalleged failure to consider
the effects of climate change with respedhim Leasing Program, Petitioners must argue that:
adoption of the Leasing program will bring aboutlidg; drilling, in turn, will bring about more
oil; this oil will be consumed; thconsumption of this oil will sult in additional carbon dioxide
being dispersed into the air; this carbon dioxidé consequently cause climate change; this
climate change will adversely affect the anisnaihd their habitat; therefore Petitioners are
injured by the adverse effeaia the animals they enjoy.TFla. Audubon94 F.3d at 669-70
(“For the tax credit to pose a substantial ptolitst of a demonstrably increased risk of
particularized environmental damage, the itneaist prompt third-party fuel producers to
undertake the acquisition ofqatuction facilities for ETBE and lgen to produce ETBE in such
guantities as to increase the demand for eflfaom which ETBE is derived. This increased
demand must then not simply displace existiragkets for currently-mduced ethanol, but in
fact increase demand for the agricultural progificim which ethanol imade. Again, this
demand must not be filled by existing corrsagar supplies, but insteagur new production of
these products by farmers, who must be showrat@ increased production of these products at
least to some measurable extent becauseedbshcredit . . . . Moreover, any agricultural
pollution from this increased production mustdeenonstrably more damaging than the pollution
formerly caused by prior agricultural prodwetior other prior use of land now cultivated
because of the ETBE tax credit.8ge also AmigoBravos, 816 F. Supp. 2d at 1134-Sterra
Club, 2011 WL 3321296, at *5.
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2. Non-Climate Change Impacts

Plaintiffs’ remaining claims are based thve non-climate change impacts that will
allegedly result from leasing the WAII tradts coal mining operadins. Defendants do not
dispute that Plaintiffs hav&anding to pursue these claims, and for good reason because these
claims rest on the contention that coal mining operations at the WAII tracts will lead to increased
air, water, and land pollution in the areas immejaddjacent to the WAII tracts—that is, in the
specific areas where Plaintiffs’ members recreate, and work.

For example, Plaintiffs allege that BLM'’s faituto take full stock of the environmental
impacts of NQ emissions during mining operations Wdhd to haze, smog, and dust clouds in
the areas immediately adjacent to the WAII tracts. It is uncontested thamissions
contribute to these locakd physical phenomen&eel.A. 1047 (“Blasting that is done to
remove the material overlying the coal (thentveden) can result in emissions of several
products, including N@. . . . When this occurs, gaseooignge-colored clouds may be formed
and they can drift or be blown off minerpet areas.”). Such physical phenomena would
directly affect Plaintiffsmembers’ enjoyment of these specific areas.

Considering the record as a whole, the Couddithat Plaintiffs hae met their burden of
showing that they have standing to purswgrtblaims based on non-climate change impacts.

M-

In sum, the Court finds that Plaintiffs hastanding to pursue their claims unrelated to
climate change, but lack standitigpursue those claims relatingdiimate change impacts. The
Court confines its@nsideration of thenerits accordingly.SeeCoal. for Responsible Regulation
2012 WL 2381955, at *11 (“Absent a petitioner wattanding to challenge EPA’s inclusion of

PFCs and SHin the ‘air pollution’ at $sue, this court lacks jurisdicn to address the merits of
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[the] contention.”)Fresno Mobile Radio, Inc. v. FCA@65 F.3d 965, 971 n* (D.C. Cir. 1999)
(“[Petitioner] also contends that the agency faile consider the intesés of businesses owned
by women and members of minority groups .. Because [Petitioner] makes no showing,
however, that any of its memisas owned by a woman or memizéra minority group, it lacks
standing to raise this argument.”).

B. Plaintiffs’ Remaining NEPA Claims

NEPA requires an agency to “take a ‘hbrdk’ at the environrantal effects of its
proposed action,Theodore Roosevelt Conservation P’'Ship v. Sal&#it F.3d 66, 75 (D.C.
Cir. 2011)—typically through thpreparation of an EISSeeFound. on Econ. Trends v. Heckler
756 F.2d 143, 146 (D.C. Cir. 1985) (“The majoti@a-forcing provision of NEPA is the
requirement that all agencies of the Fetgoaernment prepare a detailed environmental
analysis for major Federal actions significanfiigeting the quality of the human environment.”)
(quotation marks and citations omitted). In tiigard, NEPA has twin aims. “First, it places
upon an agency the obligation to consider egaggificant aspect of the environmental impact
of a proposed action.Baltimore Gas & Elec. Co. v. Natural Res. Def. Council,, 1462 U.S.
87, 97 (1983) (quotation marks and citation omittétecond, it ensures that the agency will
inform the public that it has indeed consideeedironmental concerns its decisionmaking
process.”ld. Ultimately, the statute is designed to “ensure fully informed and well-considered
decisionmaking, but not necesbathe best decision.’"New York v. NR(81 F.3d 471, 476
(D.C. Cir. 2012) (quotation marks and citation omittesge alsdRobertson v. Methow Valley
Citizens Councjl490 U.S. 332, 351 (1989) (“NEPA merely prohibits uninformed—rather than
unwise—agency action.”). There&gr‘[tlhe focus of the ‘hardlok’ doctrine is to ensure that

the agency has adequately considered and detlthe environmental impact of its actions and
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that its decision is not laitrary or capricious.”Theodore Roosevelt Conservatiébl F.3d at 75
(quotation marks and citation omitted).

In this case, Plaintiffs claim that thedil EIS prepared by BLM is inadequate for a
number of reasons. The Coaddresses each reason in turn.

1. OzoneEmissions

WildEarth Plaintiffs first contend th&LM failed to analyze¢he impacts of ozone
emissions on local air qualitySee, e.g.WildEarth Pls.’ [89] Memat 9 (“Plaintiffs’ complaint
about the lack of ozone analysis . . . stémms1 BLM’s complete failure to analyze ozone
emissions resulting from the proposed action, rétier from a concern with the adequacy of an
actual ozone analysis.”). Thi®ntention is belied by the record. In its final EIS, BLM
identified the 8-hour background concentrationdpone in the region adjacent to the WAII
tracts for the period from 2005 through 20(&eel.A. 1033. According to the data relied upon
by BLM, the background concentration for that time period was 136°pgétow the NAAQS
of 157 pg/m that applied prior to Ma2008 and below the 147 pglstandard that applied after
May 2008. Seel.A. 50, 1033. BLM therefore noted thlaé area is considered to be in
“attainment” status for ozonseelJ.A. 1388, something that ismceded by WildEarth Plaintiffs,
seeWildEarth Pls.’ [89] Mem. at 9 (recognizing thi&ampbell County is imttainment with the
current ozone NAAQS”). Furthermore, BLM analyzed the effects of éfilssions, an ozone
precursor, stating that although there ao anticipated point sources for Némissions at the
mine itself, NQ emissions are associated with tgapiemissions from mining equipment and
from trains used to transport coal from the miSeel.A. 1047-48see alsdVildEarth Pls.’ [89]
Mem. at 9 (recognizing that N@s an “ozone precursor”). tally, BLM identified the potential

health risks associated withetinhalation of ground-level ozonghich include acute respiratory
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problems, aggravated asthma, decreasasgdapacity, inflammation of lung tissue, and
increased susceptibility to respiratory illness8eel.A. 1048.

On this record, WildEarth Plaintiffs’ sugsggon that the BLM completely failed to
analyze ozone emissions from the propasettbn rings hollow. And although WildEarth
Plaintiffs disclaim any challenge to “the adequacy of [BLM’s] actual ezoralysis,” WildEarth
Pls.” [89] Mem. at 9, the level of detail provdien the final EIS complies with the “rule of
reason” that guidesighCourt’s review,Transmission Access Policy Study Grp. v. FERZS
F.3d 667, 736 (D.C. Cir. 2000). “It is of course afw@ossible to explore a subject more deeply
and to discuss it more thoroughly,” but “[t]he line-drawing decisions niéateskby this fact of
life are vested in the agencies, not the cour®oal. on Sensible Transp., Inc. v. D@26 F.2d
60, 66 (D.C. Cir. 1987). GiveneHimited point sources for N@missions and the area’s ozone
attainment status, the level of detail proddsy BLM was reasonable even assuming there were
a handful of isolated exceedances ofdhene NAAQS between 2001 and 2008. The Court is
satisfied that BLM “adequately considered amsthtised the environmental impact of its actions
and that its decision is not arbitrary or capricioustieodore Roosevelt Conservatiénil F.3d
at 75 (quotation marks and citation omitted).

2. PM Emissions

WildEarth Plaintiffs next contend that “BLM failed to take the requisite hard look at air
guality impacts from Pl emissions resulting from leasevééopment.” WildEarth Pls.’ [89]
Mem. at 11. Again, this contention is belied bg tecord. In its finaElS, BLM identified the
environmental and health consequences ofoRvhissions and thoroughly considered the

impacts that could be expected to result fleasing the WAII tracts for mining operatiornSee
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J.A. 1034-48, 1217-21, 1224. According to monitoring data relied upon by®Bh#124-hour
background concentration for Rpin the areas adjacent to the WAII tracts for the period from
2005 through 2007 was 78 pgjrbelow the NAAQS of 150 ugfin Seel.A. 1033. BLM also
openly acknowledged that there was one exceedance @fsividards in #harea in 2005, but
explained that the exceedance was attribut@bheaintenance operations at a nearby railroad
line and not mining operationSeel.A. 935, 1037. On this basBl. M observed that the area is
considered to be in “attainment” status for kEmissions.SeeJ.A. 1388. In addition, BLM
cited air quality modeling data suggesting that ‘fthgected mine activities at the [WAII tracts]
will be in compliance with Py ambient air standards for the life of the mine at the permitted
mining rate . . ..” J.A. 1217. Indeed, BLMisodeling analysis indicated that the highest-
projected 24-hour PN concentrations during the “waircase” years would be 47.8 and 49.9
ng/nt, again below the NAAQS of 150 pginmSeel.A. 1038.

BLM also considered information concerning the PRB generallfhough there were
no monitored exceedances of the annualF¥&ndard in the Wyoming PRB, BLM
acknowledged that there were seatd&known exceedances of the 24-hour;PMandard between
2001 through 2007Seel.A. 1217. Specifically, BLM identified twenty-nine exceedances
between 2001 and 2006 and nine exceedances in early Z083.A. 1037. At the same time,
BLM explained that the “exceedarscare likely attributable to a variety of causes including

long-term drought conditions, associated highdsi contributions &m non-mining sources

® In projecting the air quality impacts of leasing the WAII tracts for mining operations, BLM
reasonably relied on data peniaig to Antelope Coal LLC’&xisting operations because the
mining and emission mitigation methods would bbstantially the same at the WAII tracts and
the permitted facilities would not changBeel.A. 1041.

" WildEarth Plaintiffs fault BLM for depicting PMmonitoring data in a tabular format
highlighting the secondand fourth-highest PhMconcentrations between 2005 to 2007, but this
presentation was not unreasonable, especailye BLM openly identified known exceedances
in the body of its analysisSeel.A. 1036-37.
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such as increased traffic on unpaved roads progimsesome of the sampling locations, as well
as proximity of un-reclaimed ming activity to samplelocations.” J.A. 1037. Furthermore,
BLM openly acknowledged that there is a 8Mon-attainment zone in Sheridan County,
approximately 150 miles from the WAII tracad attributable to localized sourceseel.A.

1388. BLM highlighted that there are no other;pNbn-attainment zonegithin 150 miles of

the WAII tracts and that most of the Wyoming PREonsidered to be in “attainment” status for
PM;o emission$. Seel.A. 1388.

Meanwhile, despite WildEarth Guardians’ asisa to the contrary, BLM did not “gloss
over” PMyp modeling data for the PRB. WildEarth P[89] Mem. at 12. In its final EIS, the
agency expressly recognized that modeprmjected some exceedances of the 24-houfpPM
standard, but discounted the data in part obéses that modeling tends to over-predict 24-hour
impacts of surface coal mining—a tendency thalirisctly reflected in an agreement between
EPA and Wyoming environmentalthorities that permits greatereight to be placed on Pl
monitoring data.SeelJ.A. 1041, 1395-9%ee alsdNildEarth Pls.’ [89] Mem. at 13 (recognizing
that BLM discussed the modelimgsults and explained the b&a$ir its decision to discount
those results). As WildEarth Plaintiffs cde, “BLM has the discretion to choose which;PM
analysis method it will use to evaluate mefs.” WildEarth Pls.’ [71] Mem. at 14.

Ultimately, contrary to what WildEarth Prdiffs may believe, BLM’s analysis of the
impacts of the PM emissions attendant to leasing the N\MAacts for mining operations is a far
cry from “conclusory.” WildEarth Pls.’ [89] Ma. at 11. The level of detail provided and the

presentation of relevant informian are consistent with the “mulof reason” that guides this

& An air quality modeling summary annexedte final EIS furthesuggests that, due to
prevailing winds and the distandestween mines, it is unlikethat mining at the WAII tracts
will contribute to exceedances at neighboring mirtese].A. 1412-13.
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Court’s review. BLM “adequatelgonsidered and disclosed #avironmental impact of its
actions and [] its decision is natbitrary or capricious.”Theodore Roosel&Conservation661
F.3d at 75 (quotation marks and citation omitted).

3. NG Emissions

WildEarth Plaintiffs further claim that BLM erred in analyzing the impacts of NO
emissions attendant to leasing the WAII tradsit WildEarth Plainffs do not dispute that
BLM in fact analyzed the impacts of N@missions.See, e.g.WildEarth Pls.’ [71] Mem. at 17.
Nor could they, as BLM did so in great defaibeel.A. 1047-54, 1215-25, 1397-98. WildEarth
Plaintiffs instead tender a narrow challeng8Ld’s analysis. Specifically, they argue that
“[a]lthough BLM recognized the ladth risks associated wishort-term exposure to NCBLM
failed to analyze the degree to which the Leases would affectdl@entrations oan hourly
basis” WildEarth PIs.’ [71] Mem. at 17 (emphasadded). WildEarth Rintiffs’ argument is
premised on the assumption that BLM was somehow required to supplement its environmental
impacts analysis to apply a 1-hour N&dandard that was adopted by EPA for the first time more
than a year after the final EIS was publish&aePRIMARY NATIONAL AMBIENT AIR QUALITY
STANDARDS FORNITROGENDIOXIDE, 75 Fed. Reg. 6474 (Feb. 9, 2010). The argument is
unavailing for at least tee reasons. First, WildEarth Plaintiéisncede that they first raised this
issue in the administrative appeal that thid in May 2010—after the ROD had been signed—
even though the 1-hour NGtandard was proposed and published in July 2009 and February
2010, respectivelySeeWildEarth Pls.’ [71] Mem. at 16 n.3ildEarth Pls.’ [89] Mem. at 16.
By failing to bring the issue to BLM’s atteati prior to the signing adhe ROD, WildEarth

Plaintiffs waived their right tpursue the issue in this actio6f. Vermont Yankee Nuclear

® BLM's analysis included a reasonable discussion of mitigation measures feni&3ions.
Seel.A. 1051-54.
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Power Corp. v. Natural Res. Def. Council, €35 U.S. 519, 553 (1978)[W]hile it is true that
NEPA places upon an agency the obligatioodnsider every significant aspect of the
environmental impact of a proposed action, it is still incumbent upon intervenors who wish to
participate to structure their paipation so that it is meaningfudp that it alerts the agency to

the intervenors’ position and contentions.”).c&ad, as WildEarth Plaintiffs concede, EPA’s 1-
hour NG standard did not become effective until April 20BeeWildEarth PIs.’ [71] Mem. at

16 n.9. By that time, the ROD had already bgigned and there was “no ongoing major Federal
action that could require supplementatiofbdrton v. S. Utah Wilderness Alliandg12 U.S. 55,

73 (2004) (quotation marks and citation omitte@hird, EPA’s promulgation of the 1-hour NO
standard does not reflect the sort of “newunnstances or information” triggering an agency’s
duty to supplement. 40 C.F.R. 8§ 1502.9(c)(1)§ee also Marsh v. Oregon Natural Res.

Council 490 U.S. 360, 373 (1989) (“[A]ln agency need not supplement an EIS every time new
information comes to light after the EIS is firz&@d. To require otherwise would render agency
decisionmaking intractable, always awagtiupdated information only to find the new
information outdated by the time a decision isljg. BLM'’s analysis of the impacts of NO
emissions complies with the “rule of reason” thatdes this Court’'s keew. BLM “adequately
considered and disclosed the environmental ahphits actions and [] its decision is not
arbitrary or capricious."Theodore Roosevelt Conservatiébl F.3d at 75 (quotation marks and
citation omitted).

4. Disturbanc@ndReclamation

PRBRC claims that that BLM failed to tak®e requisite “hard look” at the land and
hydrologic disturbance and reclamation that ddag expected to result from leasing the WAII

tracts for coal mining operations. PRBRC esgigcfaults BLM for failing to adequately
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address the absence of and need faradled “contemporaneous reclamatiorsee30 C.F.R. §
816.100 (“Reclamation efforts, including gt limited to backfilling, grading, topsoll
replacement, and revegetation, on all land ithdisturbed by surfaa@ining activities shall
occur as contemporaneously as peatile with mining operations . . . }.But in its final EIS,
BLM provided a realistic and detailed appraisal of land and hydrologic disturbance and
reclamation. BLM analyzed disturbance andamation when discussing such matters as
topographic moderation, groundwater qualityface erosion, vegetath and wildlife, and
visual resources, and it disclosed the associated imgagtsa(more uniform topography, soil
erosion, a reduction in wildlifeabitat and plant species divigysthe dewatering of coal and
overburden aquifers, loss of wetlands functions, higher concentrations of dissolved solids in
groundwater, etc.)See, e.g.J.A. 1016-18, 1067-72, 1076-77, 1087-88, 1091-92, 1096-99, 1103,
1153, 1195, 1204, 1210-11, 1225-27, 1237, 1241-42, 1257.

Furthermore, regardless of whether BLM coesadl the specific extra-record materials
cited by PRBRC, BLM openly acknowledged the pemal gap between surface mining activities
and reclamation. BLM indicated that the esnhktion process “would b after an area is

mined,” but estimated that “two to four ysacould elapse betwedapsoil stripping and

reseeding and recogniz#tht the time lag “would be longéar stockpiles, haulroads, some

19" Similarly, PRBRC suggests that BLM’s analysis of alternatives and mitigation measures
related to disturbance and reclamation wasdéd, but PRBRC waived this argument by failing
to raise it in a manner that would hgxermitted BLM to respond meaningfully during
administrative proceedings. In any event,dpplicable statutory and regulatory framework
does not contemplate instant reclamation olareation on an acre-by-acre basis as surface
mining activities proceed. Radh reclamation is supposeddocur “as contemporaneoas
practicable” 30 C.F.R. § 816.100 (emphasis addsdg als®B0 U.S.C. § 1202(e). BLM’s
consideration of alternatives and mitigation measures was reasonable in light of this framework
and the scope of the contemplated acti®aeTheodore Roosevelt Conservatiésl F.3d at 73
(“[W]e review both an agency’s definition of idjectives and its seleon of alternatives under
the rule of reason.”) (quotation marks and citation omitted).
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sediment-control structures, andhet mine facilities.” J.A. 109&ee alsa.A. 1097 (disclosing
that it would take “20 to 100 yeart3 restore some plant spectegre-mining density levels).
BLM further observed that a “minimum of 1@ars” would be required before “completion of
reclamation” and “release of the reclamatommd.” J.A. 1097. And BLM also identified the
ratio between disturbed and raiched areas in the PRB, breaking the data down into three
categories: areas that are or are projected pebwanently reclaimed; areas that are or are
projected to be undergoing activermimg or that are mined but nge¢t reclaimed; and areas that
are or are projected to be wailable for reclamation until mining operations are compl&ted.
Seel.A. 1192, 1194-95. BLM'’s projections clgadisclosed a gap between disturbed and
reclaimed areas, but showed that the gap was expected to narrow witlséaedeA. 1194-95,
1657-58.

In the final analysis, BLM provided a realisappraisal of distirance and reclamation,
which included disclosing the past and proje@bsence of instant or acre-for-acre reclamation
as surface mining activities proceed. Presentedthighappraisal, the ultimate decision-maker
was well positioned to make a “fully informed” decision about the state of and need for
contemporaneous reclamatioNew York 681 F.3d at 476. The Court is satisfied that BLM
“adequately considered and disclosed the enmental impact of its actions and that its
decision is not arbitrary or capriciousTheodore Roosevelt Conservatié6l F.3d at 75

(quotation marks and citation omitted).

1 BLM's reliance on actual site conditions ieatl of bond release stdits was reasonable in
part because the former measures the processlamation and the latter measures the ultimate
success of reclamation many years after surface mining activess.A. 2683, 2795.
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5. Compliance with 30 U.S.C. § 184(a)

PRBRC also contends that BLviolated NEPA by failing t@analyze whether leasing the
WAII tracts would comply with 30 U.S.C.B34(a), which provides in relevant part:
No person, association, or corpoa, or any subsidiary, affiliate,
or persons controlled by amnder common control with such
person, association, or corporatsimall take, hold, own or control
at one time, whether acquiredretitly from the Secretary under
this chapter or otherwise, coalles or permits on an aggregate of

more than 75,000 acres in any onat&and in no case greater than
an aggregate of 150,000 acneshe United States.

30 U.S.C. § 184(a). Specifically, PRBRC claitinat “BLM failed to evaluate whether, in
issuing of [sic] a maintenance lease, Antelfpeal LLC] and its parent company Cloud Peak
would hold or control at one time coal leasep@mits on an aggregated [sic] of more than
75,000 acres in any one State andancase greater than an aggteg [sic] of 150,000 acres in
the United States.” PRBRC'’s [70-1] Mem. at 2&d€rnal quotation marks and citation omitted).
PRBRC reasons that BLM was required emsider whether leasing the WAII tracts to
Antelope Coal LLC would comply with 30 U.S.€.184(a) because: first, NEPA requires an EIS
for “major Federal actions sigigantly affecting the qualitpf the human environment,” 42
U.S.C. § 4332(2)(C); second, the term “signifit@’ includes the “inénsity” of the impact, 40
C.F.R. § 1508.27(b); and third, when evaluating‘thiensity” of an action, responsible officials
should consider “[w]hether the action threatensotation of Federal, State, or local law or
requirements imposed for the protection of the environmeht§ 105.27(b)(10). But PRBRC
offers no rejoinder to the Fedéf2efendants’ argument that 80S.C. § 184(a) was imposed not
for the protection of the environment brather as an antitrust measwseeFed. Defs.’ [79-1]
Mem. at 46-47, countering only that whether stegute “is imposed for the protection of the
environment or not is irrel@nt,” PRBRC’s [86] Mem. at 18. Based on the absence of a

response, the Court shall treatcasiceded the Federal Defendants’ argument that 30 U.S.C. 8
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184(a) was not imposed for the protection of the environntee¢. Hopkins v. Women'’s Div.,
Gen. Bd. of Global Ministrie284 F. Supp. 2d 15, 25 (D.D.C. 2008ff,d, 98 F. App’x 8 (D.C.
Cir. 2004) (“It is well understoouh this Circuit that when a gintiff files an opposition to a
dispositive motion and addressedy certain arguments raiseég the defendant, a court may
treat those arguments that the pldiritiled to address as concededdgcordLewis v. District
of Columbia No. 10-5275, 2011 WL 321711, at *1 (D.C. Cir. Feb. 2, 2044) ¢urian); see
also30 U.S.C. § 184(k), () (referring tauhlawful trusts” andantitrust laws”).

Contrary to what PRBRC may think, the ceded fact that 30 8.C. § 184(a) was not
imposed for the protection of tle@vironment is anything but “efevant.” PRBRC’s [86] Mem.
at 18. PRBRC'’s irrelevancy argument turns omnitsrpretation of 40 C.F.R. § 1508.27(b)(10)
as a two-prong inquiry requiringsponsible officials to considéwhether the actin threatens a
violation of Federal, State, or local lavai the one hand, or “requirements imposed for the
protection of the environment,” on the otland. 40 C.F.R. § 1508.27(b)(10). Stated
somewhat differently, PRBRC suggests thathrase “imposed for the protection of the
environment” modifies only “requirementahd not “Federal, State, or local lanSee
PRBRC'’s [86] Mem. at 17-18. This a specious and untenablad#ng of the regulation. Such
a construction would require responsible offisito contemplate whether a proposed action
might threaten a violation of any federal, statelpcal law regardless of its subject or purpose,
but the regulation quite clearlyesgks to the factors responsibléicials should consider when
evaluating the environmental impacts of ageactjon. The most natural reading of the
regulation is that the threatenedbhation must relate to a law oequirement that is “imposed for
the protection of the environmigh 40 C.F.R. § 1508.27(b)(103ee alscCoal. on Sensible

Transp. Inc. v. Dolg642 F. Supp. 573, 590 (D.D.C. 1986) (characterizing 40 C.F.R. §

25



1508.27(b)(10) as “requir[ing] consideration of wieata project threatensvelation of federal,
state, or locaénvironmentalaws.”) (emphasis addedif'd, 826 F.2d 60 (D.C. Cir. 1987).
Indeed, the United States CourtAgpeals for the District of Columbia Circuit has interpreted a
similar regulation in this waySeeCity of Los Angeles v. NHTS®&12 F.2d 478, 490 (D.C. Cir.
1990) (interpreting 49 C.F.R. 8 520.5(b)(6)(QYerruled on other grounds Iila. Audubon 94
F.3d at 669.

Because it is conceded that 30 U.S.C. § 4Bdfas not imposed for the protection of the
environment, and because 40 C.F.R. 8§ 1508.2IGbx{nly requires responsible officials to
consider whether a proposed action threatenslatian of laws imposetbr the protection of
the environment, there was no need for BLM’s NEPA analysis to address whether leasing the
WAII tracts would comply with 30 U.S.C. § 184(apPRBRC'’s claim that BLM acted arbitrarily
and capriciously by failing to analyze compkanwvith Section 184(a) is without merit.

* ok %

In the end, “NEPA merely probits uninformed—rather than unwise—agency action.”
Methow Valley490 U.S. at 351. The Court finds thatN8k final EIS consi@rs the significant
environmental impacts of leasing the WAII tisédr coal mining operations, thereby enabling
the ultimate decision-maker to ma&éfully informed” decision.New York 681 F.3d at 476.
Although Plaintiffs understandablysdigree with the substantive oaoiine, the Court is satisfied
that BLM “adequately considered and discloserlgéhvironmental impact of its actions and that
its decision is not arbitrary or capriciousTheodore Roosevelt Conservatié6l F.3d at 75
(quotation marks and citation omitted). Aodimgly, the Court shall enter judgment in

Defendants’ favor on Plaintiffs’ NEPA claims.
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C. Plaintiffs’ Remaining FLPMA Claims

WildEarth Plaintiffs claim that BLM violad the FLPMA by failing to “ensure that its
leasing decisions would comply with the NAAQS for ozone REnd NQ.” WildEarth
Guardians’ [71] Mem. at 33. WildEarth Plaintifteguments in this vein are duplicative of its
NEPA arguments, and falil for tlsame reasons discussed abdSee supr&art IV.B. More to
the point, neither the FLPMA nor the implenting regulations required BLM to analyze
whether and to what degree the leasing ot#dl tracts would comply with national ozone,
PMso, and NQ standards. WildEarth Plaintiffs offarsingle concrete sae for this supposed
obligation, but the cited regulation simply proes that “[e]ach land esauthorization shall
contain terms and conditions which shall require compliance withir and water quality
standards established puasit to applicable Federal or &daw.” 43 C.F.R. § 2920.7(b)(3).
BLM satisfied this obligation by preparing a leder the WAII tracts requiring compliance with
air and water quality standardSeeJ.A. 1707. Accordingly, thedlirt shall enter judgment in
Defendants’ favor on WildEartRlaintiffs’ FLPMA claims.

D. Plaintiffs’ Remaining ESA Claims

Under the ESA, a federal agency musstire that any acticewthorized, funded, or
carried out by such agency . . . is not likidyjeopardize the continued existence of any
endangered species or threatened species or ireghdt destruction or adverse modification of
[critical] habitat . . . .” 16 U.S.C. § 1536(a)(4f.the agency determines that a contemplated
action “may [adversely] affect listed species atical habitat,” then it must engage in “formal
consultation” with the approgte consulting agency—here, BN 50 C.F.R. § 402.14(a).
However, “informal consultation” will suffice ihe agency determines, “with the written

concurrence of the Director [of FWS], that thegused action is not likely adversely affect
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any listed species or critical habitaid. 8 402.14(b)(1)see alsad. § 402.13(a) (“If during
informal consultation it is determined by thedEeal agency, with theritten concurrence of
[FWS] that the action is not likglto adversely affect listed spesior critical habitat, the
consultation process is terminated, and no furdleéon is necessary.”Moreover, “if the
agency determines that a particular action male no effect on an enugered or threatened
species, the consultation requirents are not triggeredPac. Rivers Council v. ThomeZ0
F.3d 1050, 1054 n.8 (9th Cir. 1994grt. deniedb14 U.S. 1082 (1995).

In this case, BLM prepared a biologicas@ssment to ascertain whether leasing the WAII
tracts for coal mining operations wouldedt listed species or critical habite&@eel.A. 1512-43.
Relying on monitoring data, BLMrst found that the only listespecies within the general
analysis area was the Ute ladies’-tresses orcgfddiaat the only otherdted species relatively
nearby was the black-footed ferr&@eel.A. 1527-34. After taking to account each species’
biological and environmentakreds and the anticipated effecf the proposed action, BLM
determined that the proposed leasing is “nal{iko adversely affect” the Ute ladies’-tresses
orchid because, among other things, “[s]urveythefexisting suitable habitat at the Antelope
Mine and other mines in th[e] area have not found Ute ladies’-treasdsiny lease would
require a “100-foot no-disturbance buffer zoneVering potential habitat. J.A. 1530. BLM also
determined that the proposed leasing “wcdde no effect” on the black-footed ferret,
highlighting “the documented absence of black-fodeztets in the regionand “the distance of
the [leasing] area from futureingroduction sites.” J.A. 1533Subsequently, FWS concurred in
writing that that the proposeddsing is not likely to adversely affect the Ute ladies’-tresses
orchid and, although not required, acknowledged Bd_NEtermination that the proposed project

would have no effect on the black-footed ferr@eel.A. 34.
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WildEarth Plaintiffs claim that the Fedeiaéfendants acted arbitrigrand capriciously
by engaging in informal instead of formal consultati®eeWildEarth Pls.’ [34] Compl. Y 129-
35. But the linchpin of WildEarth Plaintiffs’ clai is that BLM was required to consider the
climate change impacts of leasing W&l tracts for coal mining operationsSee, e.gid. { 132
(faulting BLM for failing to consider “the climate change impacts related to the inevitable
burning of the coal in coal-firedower plants”). Had BLM donso, WildEarth Plaintiffs posit,
then the agency might not have found thatifepthe WAII tracts for coal mining operations is
unlikely to adversely affect the Ute ladies’-tresses orchid and will have no effect on the black-
footed ferret.See, e.qgid. 1 133. However, as set forthdetail above, WildEarth Plaintiffs
have failed to establish thatethhave standing to pursue sw@hargument in this cas&ee
supraPart IV.A. Meanwhile, WildEarth Plaintiffsffer no other reason why BLM should have
engaged in formal instead of informal consultation. Ultimately, because FWS concurred in
writing with BLM’s determination tht proposed leasing is not likaio adversely affect the Ute
ladies’-tresses orchid, informabnsultation was sufficientSee50 C.F.R. 88§ 402.13(a),
402.14(b)(1). Furthermore, because BLM deteadithat the proposed leasing would have no
effect on the black-footed ferret, frther consultation was require&eePac. Rivers Coungil
30 F.3d at 1054 n.8. The Court shall theretareer judgment in Defendants’ favor on
WildEarth Plaintiffs’ ESA claims.

/
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V. CONCLUSION
The Court has considered the remainirguarents tendered by Plaintiffs and has
concluded that they are without nie Therefore, and for theasons set forthbave, Plaintiffs’
[70, 71] Motions for Summary Judgment shall be DENIED and Defendants’ [74, 75, 79] Cross-
Motions for Summary Judgmesihall be GRANTED. An appropriate Order and Judgment

accompanies this Memorandum Opinion.

Date: July 30, 2012
/sl
COLLEEN KOLLAR-KOTELLY
UnitedState<District Judge
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