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UNITED STATES DISTRICT COURT
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SOUTHERN ALLIANCE FOR CLEAN
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UNITED STATES DEPARTMENT
OF ENERGY,

N S N N N N N N N N N N

Defendant

)

MEMORANDUM OPINION

INTRODUCTION

This case concerns whether the Department of Energy (“DOE”) followed it$osyatu
responsibilities in responding to a Freedom of Information Act request. Bb#fgourt arehe
following motions: plaintiff's Motion [11] for Partial Summary Judgment, defatidaCross
Motion [12] for Partial Summary Judgment, defendant’s Motion [29] for Summary Judgment,
and plaintiff's CrosdMotion [33] for Summary Judgment. Upon consideration of the motions,
oppositions, replies, the entire record in this case, and the applicable law, theviCaany in
part and deny without prejudice in part plaintiff's Motion [11] for Partial Surgrdadgment,
grant in part and deny without prejudice in part defendant's @og®n [12] for Partial
Summary Judgment, grant in part, deny in part, and deny without prejudice in part dééenda
Motion [29] for Summary Judgment, and grant in part, deny in part, and deny without prejudice
in part plaintiff's CrossMotion [33] for Summary Judgment. The Court will atsderDOE to
revise its Vaughn indices and reluctantly order renewed motions for summary judgment

according to the schedule set forth below.
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Il. BACKGROUND

The Energy Policy Act of 2005, 42 U.S.§8 1651116514, authorizes the Secretary of
Energy to make loan guaranteeet@rgyprojects that, among other thingsduce air pollutants
and employ new or significantly improved technologies. Def.’s §VH 1. DOE’s Loan
Programs Offic€“LPQO”) administers the loan guarantee program. Def.’'s SMF [29-2] {2.

In July 2008, DOE solicited applications for loan guarantees for nuclear po@jects.
Def.’s SMF[12] 2. Georgia Power Company (“GPC"), Oglethorpe Power Company (“OPC"),
and Municipal Eéctric Authority of Georgia (“MEAG”) (collectively, “Applicants®-who
jointly own two nuclear generating units under construction in Burke County, Gethngia
“Vogtle Project’}—each filed a “Part I"application forfederal loan guarantees under this
progam. Id. 4. ThesePart | applications outlined each Applicant’'s proposed method for
achieving the various requirements of DOE’s solicitation. Def.’'s SMF [29-2] {10.

After DOE determined that each Applicant satisfigd agency’sinitial eligibility
requirements, it provided guidance regardthgir submissions ofmore comprehensiv&Part IF
applicatiors. Id. 12. DOE and the Applicants exchanged a lahfafrmation andengaged in
extensivenegotiatios during this period. Id. 13. Following this nitial period, in October
2009, DOE sent each Applicant a draft document containing terms and conditioed teltte
proposedoan guarantees. Def.’s SME2] 9. DOE and the Applicasithen engaged in further
hagglingoverthose proposed termsntil final term sheets were agreedatad issued by DOE to
the Applicants in February 2010id. 1110-11 16 While many of the terms and conditions in
the final term sheets canverbatimfrom DOE’s drafs, Frantz Decl. [121] 115, somef them
changed duringnegotiations,while others were contributed by the Applicants, such as
information about the estimated cadtthe Vogtle Projectand amortization schedules. Def.’s

SMF [12] 113-14. These*“final” term sheetsre “conditional’—that is, binding only upothe
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negotiation and execution of a definitive loan guarantee agreement betweeramOthe
Applicants. Id. {18.

On March 25, 2010, following DOE’s issuance of these term sheets, thprofdan
advocacy group Southern Alliance for Clean Energy (“*SACE”) submitted a grovgcorfd
requests to the agency pursuant to the Freedom of Information Act (“FOIA”), 5.8 S&2.
Pl.’s SMF [11] 12. SACE requested:

(1) The Part | and Part Il applications received by DOE for the Vogtle Eectr
Generating Plant'YEGP”) in Burke County, Georgia.

(2) All records concerning the VEGP loan guarantee application including all
correspondence between DOE and [the Applicants].

(3) All records related to any environmental critique or evaluation prepared b
DOE in regards to the VEGP loan guarantee application . . . .

(4) All records regarding the involvement of the DOE’s Credit Review Board
with the submitted VEGP loan guarantee application.

(5) All records related to the use of union labor in connection with VEGP
application for a loan guarantee . . . .

(6) All records pertaining to the issuance to [the Applicants] of a term sheet, or
the drafting of any final or proposed term sheet . . ., that sets forth the general
terms and conditions under which DOE may issue a loan guarantee to VEGP.

(7) All records pertaining to the issuance of a loan guarantee to VEGP, including
but not limited to

a. All records related to the process and/or objective criteria used by DOE in
its evaluation;

b. All records pertaining to DOE’s evaluationthe relative strengthsd/or
weaknesses of VEGP applications.

Def.’s Ex. A [29-5 1-2. In July 2010, DOE made a partial response to SACE’s resjuest
providing copies of the final term sheets issued by DOE to OPC, GPC, and MEAG. Pl.’s SMF
[11] 15. DOE redacted portions of feeterm sheets, asserting FOIA Exemption 4 dsagssfor

doing so. Id. DOE subsequently produced SACE other documents—mails, letters

memorandaand reports-in elevenbatches, about once per month until December 2®Hde
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Supp. Pulliam Decl. [28] Y17. DOE asserted FOIlAxemptions 4, 5, and 6 in redacting
portions of those records.

In August2010,unsatisfied with DOE’s response to its FOIA request, &tet efforts to
obtain relief at the administrative level, SACE brought suit in this Calkeging that DOE was
in violation of FOIA by failing to produce neexempt records responsive to its requests. Am.
Compl. [10] 11119, 23. SACEeeksa declaration that DOES in violation of FOIA, production
of the disputed records, and a grant of attorney’s fees and costs pursuant to 5 U.S.C. §
552(a)(4)(E).Id. at 6.

In December 2010, Judge HerlyKennedy, Jr. entered a scheduling order requiring the
parties toinitially file summaryjudgment briefingonly concerning “Item 6 of Plaintiff's FOIA
request=—that is, the request relating to the final term sheets issued by DOE to the Applicants
Order [9] 1. The parties’ crosaotions for partial summary judgment on this limited aspect of
the case-which only involved the propriety of DOE’s invocatiof Exemption 4 in redacting
various provisions of the Applicants’ final term sheelbsecame ripe for decision in April 2011.
The parties later filed motions for summary judgment concerning the batdnithe dispute
which are also now before the CoulVhile thesetwo rounds of briefing containverlapping
issues, for simplicity’s sake the Court will discuss them separately in dhesesthat follows.

1. LEGAL STANDARD

Summary judgment should be granted whenntiagerials in the recorshow “that there
is no genuine dispute as to any material fact and the movant is entitled to judgment as af matte
law.” Fed. R. Civ. P. 56(&jc). This standard requires more than the mere existensacd

factual dispute between the parties; “the requirement isitbet be ngenuineissue ofmaterial

! This case was reassigned by consent from the Honorable Henry H. Kednetly,the Honorable Robert L.
Wilkins in January 2011, and again reassigned by consent from Witkges to this Court in October 2011.
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fact.” Anderson v. Liberty Lobby, Incd77 U.S. 242, 2448 (1986). “A fact is ‘material’ if a
dispute over it might affect the outcome of a suit under the governing Kalcomb v. Powell
433 F.3d 889, 895 (D.C. Cir. 2006). “An issue is ‘genuine’ if the evidence is such that a
reasonable jury could return a verdict for the-nooving party.” Doe v. IRS706 F. Supp. 2d 1,
5 (D.D.C. 2009) (citingAnderson477 U.S. at 248).

This Court reviews a motion for summauwgdgment arising from an agency’s decision to
withhold or disclose documents under FQdA novo 5 U.S.C. § 552(a)(4)(Bkee alsaMead
Data Ctr., Inc. v. Dep’t of Air Forge566 F.2d 242, 251 (D.C. Cir. 1977). In responding to a
FOIA request, an agencayiust conduct a reasonable search for responsive recOglssby v.
U.S. Dep’t of Army920 F.2d 57, 68 (D.C. Cir. 1990)eisberg v. U.S. Dep’t of Justjcé05
F.2d 1344, 1352 (D.C. Cir. 1983). Furthermore, to be entitled to summary judgment,
defendanimust demonstrate the¢sponsive documents that were not produced are exempt from
disclosure. Weisbergv. U.S. Dep’t of Justice527 F.2d 365, 368 (D.C. Cir. 1980J.0 meet its
burden, adefendant may rely on relatively detailed and nonconclusory affidavits or demarati
McGehee v. CIA697 F.2d 1095, 1102 (D.C. Cir. 1983uch agency declaratioase “accorded
a presumption of good faith Negley vFBI, 169 F. Appx. 591, 594 (D.C. Cir. 2006ummary
judgmentin favor of a defendans justified if these materials “demonstrate that the information
withheld logically falls within the claimed exemption, and are not controvertedthsr contrary
evidence in the record nor by evidence of agency bad faitarson v. Dep’t of Stateb65 F.3d
857, 862 (D.C. Cir. 2009).

V. THE PARTIES’ CROSSMOTIONS [11, 13] FOR PARTIAL SUMMARY
JUDGMENT

As stated above, per the order of Judge Kennedy, the parties filednwters for

partial summary judgment on the issue of whether DOE had satisfied its statbligations



with respect to one of SACE’s seven information requestamely, its request for documents
relating to “the issuance to [the Applicants] of a term sheet, or the draftiagyofinal or
proposed term sheet . . . , that sets forth the general terms and conditions under whicayDOE m
issue a loan guarantee . . Def.’s Ex. A [29-5] 2. As an initial matterSACE concedes, by
failing to argue otherwise, that with respect to thisrmationrequestDOE conducted a good

faith search for recordand usedreasonable methods doing so. Given this concession,
coupled with thesubstantial evidence in the recastowingthat DOE’s search wam fact
adequate, the Court finds in favor of DOE as to this issee Oglesby v. U.S. Dep’t of Army
920 F.2d 57, 68 (D.C. Cir. 1990).

Accordingly, he principalquestion before th€ourtregarding the partiegrossmotions
for partial summary judgmens whether DOE has demonstratdeht the information redacted
from thethreeterm sheetdisclosed to SAE logically falls within Exemption 4 of FOIA See
Amer. Civil Liberties Union v. U.S. Dep’t of Defen&28 F.3d 612, 619 (D.C. Cir. 2011)
SACE arguesthat DOEhas failed to carry its burden becauskaspresented only “conclusory
and generalized alij|mtions”to justify its redactions Pl.’s Mem. [11] 8. Furthermore, SACE
argues, even if those allegations contain the requisite specificity, D@B&ctionsdo not
qualify for protection under Exemption 4d. at 11. In response, DOE argues thatMeughn
indices and numerougeclarationsshow conclusively thatthe information redacted from the
termsheets was properly withhel®ef.’s Mem. [12] 10.

A. Exemption 4and the Vaughn Index Requirement

Exemption 4 exempts from disclosuf&ade secrets andommercial or financial
information obtained from a person and privileged or confidential.” 5 U.S.C. § 552(ib}(d)e
is no dispute in this case that the information redacted from thestezgtss “commercial or

financial” in nature. SeePl.’s Respnse [14] 5. However, he parties disputevhether the
6



information was “obtained from a person” and is “confidentialld. Information is not
“‘obtained from a person” if it wasgenerated within the Governmént Bd. of Trade v.
Commodity Futures TradinGomm’n 627 F.2d 392, 405 (D.C. Cir. 1980However, portions
of agencyereated recordsiay be exempft theycontain informatiorthat was eithesupplied by
a person outside the governmentttwait could permit others to “extrapolate” such information
Gulf & W. Indus. v. U.$615 F.2d 527, 5280 (D.C. Cir. 1979)see also Soucie v. Dayid48
F.2d 1067, 10789 (D.C. Cir. 1971) Regarding Exemption 4’s confidentiality prong,
information is‘confidential” if its disclosure would be likely to either “impair the Governtige
ability to obtain necessary information in the future” or “cause substantiah harthe
competitive position of the person from whom the information was obtainddt’l Parks &
Conservation Ass’'n v. Mortod98 F.2d 765, 770 (D.@ir. 1974) see also United Techs. Corp.
v. U.S. Dep'’t of Justiceés01 F.3d 557, 563 (D.C. Cir. 2010).

To facilitate theconductof FOIA litigation generally ando assist theCourt and the
plaintiff in reviewing an agency’s application of FOIA exemptiotts responsivematerial,
defending agencies are generally required to prodieeghn indices that provide enough
information about redacted material and the agency’s justification for thosetioadato
facilitate judicial review without resort io camea inspection. See generally Vaughn v. Rosen
484 F.2d 820, 82828 (D.C. Cir. 1973).Vaughnindices“permit adequate adversary testing of
the agency’s claimed right to an exemption,” enable district courts to ratialealigle whether
information shouldbe disclosed, and create “a record that will render the District Court’s
decision capable of meaningful review on appedliig v. U.S. Dep’t of Justic&830 F.2d 210,
218219 (D.C. Cir. 1987) (citations and internal quotation marks omitted). “Spscifscthe
defining requirement of th&aughnindex.” Id. at 219. Vague, sweeping, oconclusoy

materials are inadequate to support summary judgment in favor of an agencg andejptance
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of such inadequate support “would constitute an abandonaiettie trial court’s obligation
under FOIA to conduale novaeview.” Id.

Function rules over form in this area, and so regardless ofahalefending agency
decides to justify its withholdingsy Vaughnindices andsupportingdeclarationsthe agency
must supply “a reatively detailed justificatiohthat specifically identifies “the reasons why a
particular exemption is relevant afttlat] correlat[es] those claims with the particular part of a
withheld document to which they applyMead Data Cent., Inc. W.S. Dep’t of Air Force566
F.2d 242, 251 (D.C. Cir. 1977).

A. Analysis

1. “Obtained from a person”

The Court agrees with SACE that, at least as to the vast majority disihaetedterm
sheetredactions, DOE’s prodhils to show that the redactadformationwas “obtained from”
the Applicants, as Exemption 4 requireBefore turning to that proof, the Court will briefly
summarize thoseelatively few instances in which courts in this Circuit have interpreted and
applied Exemption 4’s “obtained from a person” prong.

While there are numerous cases discussing whether it was a “person” from whom
information was obtainedhere are fewdiscussingvhether the information was “obtained” from
outside the government agency, rather than generated by the agencyits#ie one handhé
D.C. Circuit has found that information in an agegeyerated report is still “obtained from a
person” if such information was supplied to the agency by a person or could allow others to
“extrapolate” such information.Gulf, 615 F.21 at 529-30, see also Judicial Watch, Inc. v.
Exportdmport Bank 108 F. Supp. 2d 19, 28 (D.D.C. 2000). On the other hand, when the
redacted information-despite relying uponother information obtained from outside the

agency—constitutesthat agency’s own analysis, such information is the agency’s information,
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and not “obtained from a person” under ExemptionSeePhiladelphia Newspapers, Inc. v.
Dep’t of Health & Human Serys69 F. Supp. 2d, 63, 667 (D.D.C. 1999) Fisher v.
Renegotiation Bd.355 F. Supp. 1171, 11484 (D.D.C. 1973) Finally, the mere fact that
information was the product of negotiations between a “person” and the agency does not make
that information “obtained from a person” under ExemptionSeeln Defense of Animals v.
Nat'l Insts. of Health 543 F. Supp. 2d 83, 1623 (D.D.C. 2008) Nor does the fact that
information was negotiategbreclude the proper application of Exemption 4, at least in
circumstances where the information was initially obtained from outsidagbiecy andvas
then modified through negations. Pub. Citizen Health Research Group v. Nat'l Insts. of
Health, 209 F. Supp. 2d 37, 45 (D.D.C. 200As these cases show, the key distinetiavhich
will obviously be blurry in many instanceds betweeninformation tha is either repeated
verbatim or slightly modified by the agency, and information thaulsstantiallyreformulated
by the agency, such that it is no longer a “person’s” information but the agemoytmation.
The latter type is nathieldedby Exempton 4.

Sadly we don't arrive at an application of these principlesrfost of the redactions in
the term sheetbecause DOE hasn’'t adequatedypportedits contention that the redacted
information was “obtained from” the Applicants. Turning to that sup@@®E presents the
following with its Motion (1) a declaration fronthe Director of the Origination Division of the
LPO, David G. Frantz, Frantz Decl. [13; (2) a declaration from Wendy Pulliam, who is the
Project Manager of the FOIA Team of thBO at DOE, to which are attachedaughnindices
for the three term sheets in dispute, Pulliam Decl-4[t43) a declaration fronkarl C. Long,
Assistant Treaser of GPC Long Decl. [123]; (4) a declaration from Elizabeth B. Higgins,
Executive Vice Presideraind Chief Financial Officer 0OPC Higgins Decl. [124]; and a

declaration from James E. Fuller, Senior Vice President and Chief Finaifficalr ©f MEAG.
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Fuller Decl. [125]. While in all other respects rather detailed and comprehensive, these
materals generally are short on facts concermniingrethe redacted informatioceame from For
example, the Frant®@eclaration (which DOE principally relies upon for proof that the redacted
information was “obtained from a person” under Exemptiorsek Def.’s Reply [19] 3-5)
attempts to prove that the Applicants were the source of the redacted indorimapecifying
those term sheet provisions that didt come from the Applicants and so were disclosed
SACE. Frantz Decl. [12] 7. However, this does not suggest, let alone pitrat the disputed
information was obtained from the Applicansince it is illogical to generalize abastmeof

the information in the termsheets based solely upon the characteristicghar information in

the termsheets.

Mr. Frantz does get more specific when he says that céyasof information were
developed by the Applicants and incorporated into the final term shieetst 6. This includs
“estimates of ¢ach Applicant’s cost to construct, finance, ovand operate its interest” in the
project; “projections related to nuclear fuel, training costs, and appicapitalized interest
during constructiof “historical and projected financial statements, financial models, resource
plans and financing plans®joan draw schedules”; and “amortization scheduléd.” These
generalstatements are repeated elsewhere, in similar form, iVéughnindices and other
supporting declarations.See, e.g.Pulliam Decl. [122] Ex. F at 4; Long Decl. [123] 12
Higgins Decl. [124] 4, 6, 9 With limited exceptions, DOE fails to identify specific redactions
in the term sheethat contain these types of information.

Turning tothe entries inDOE’s Vaughnindicesoffered in support of its Crogdotion
[12] for Partial Smmary Judgment, thesatriesaremostlysilent on the question of whether the
redacted information wad®btained froan Applicant, focusing almost exclusively theissue

of competitive harm. For example, the first entry in Yeeighnindex for GPC’'sterm sheet
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shows thata particular date was redacted, says that this date would be valuable to GPC'’s
conpetitors, and refers the reader a general statement preceding the index that constitutes
DOE'’s “[r]eason for [w]ithholding” the redacting informatioRulliam Decl. [122] Ex. Fat 4
But this general statement never indicates that the redacted date was “obtainedh&om” t
Applicants ormprovidesany facts that would suggest this to be the c&s= idat1-4 The same
is true about virtually everyother entry. DOE redacted provisions related to funding
commitments, how interest would accraéter certain triggering events, a maintenance fee
payable by the Applicants to DOE, certain representations and warraméed &g and so forth.
Yet nowhee does DOE adequately explain how these specific redactions concern informatio
that DOE *“obtained from” the Applicants. Without further information, these appear to be
simply commercial terms constitutiparts of the deal arrived at by DOE and the Agapits, not
commercial or financial informatioaf the Applicantghat ended up in the final term sheets and
that mightqualify for protection from disclosure under Exemption 4.

What DOE does say abownmost of theredactiondo the term sheetctually unércuts is
claim that the Applicants were the source of the information. DOE repeatetily #tat certain
redacted terms and conditions agreed to by the Applicants are “different’boe trardensome”
from thosethey ordinarily agree tpand that the Applicants do not want future lenders to insist
on similar restrictions.See, e.g.Pulliam Decl. [122] Ex. H at 3 It seems unlikely, without
further information or explanatidinom DOE, that the Applicants would have been the source of
terms and conditions that they find burdensome and ordinarily avoid.

However, as ta small numberof redacted provisionsDOE’s supporting evidence is
sufficient to show that theggovisionswere*®obtained from the Applicants. For example, the
Vaughnindex for the GE term sheet notes that Schedules 1 and 2 of that term sheet reflect

information “developed by GPC,"Pulliam Decl. [122] Ex. F at 10-11, which corroborates
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statements elsewhere in DOE’s submissiorihe Court will only list below thoseleven
redactionghat DOE has adequatelgmonstrated were “obtained” from the Applicants:

GPC Term Sheet Redactions

1. “Schedule |- GPC Base Project CostsPulliam Decl. [122] ExX.
D at 1007

2. “Schedule II- Eligible Base Project Costsld. at 101.
3. “Schedule IlI- Repaynent Schedule.ld. at 102—-03.
OPC Term Sheet Redactions

1. “OPC Base Project Costs” estimateulliam Decl. [122] Ex. Eat
112.

2. “Schedule I OPC Base Project Costsld. at 141.

3. “Schedule II- OPC Eligible Base Project Costdd. at 141.

4. “Schedule lll- Repayment Scheduleld. at 142-43.
MEAG Term Sheet Redactions

1. “MEAG Base Project Costs” allocations for spegalpose
vehicles. Pulliam Decl. [122] Ex. Cat 25.

2. “Schedule X MEAG Base Project Costs.Id. at 60.
3. “Schedule 2 Eligible Project Cos.” Id. at 61.

4. “"Application of Proceeds of Guarantee Loankd” at 63.
DOE’s supporting materials provide sufficient detail for the Court to conclude thia
information was developed by the Applicants, and either incorporated without cimémdle
final term sheets or slightly modified through negotiatidbee, e.g.Higgins Decl. [124] 6;
Frantz Decl. [121] 6; Long Decl. [123] 12-13; Fuller Decl. [125] 4, 6-7; Pulliam Decl. [122]
Ex. Fat 10-11;Pulliam Decl. [122] Ex. Hat 2, 8-10. As such, this information was “obtained

from a person” under Exemption 4.

2 Since this schedule doesn't have a page number, the page number indicatadchéretbe othetenitems listed
beneath itis the page number of the entire document filed on ECF, docket numBer 12
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Accordingly, the Court finds that, with the exception of #leven items listed above,
DOE's Vaughnindices provide the Couwtith aninsufficientfactual basis taletermine whether
the redactiondogically fall within Exemption 4 Specifically, DOE’s evidencdails to show
with requisite detail and specificitthat DOE obtainedhe redacted hormation from the
Applicants. e Court willtherefore order DOE to revise ¥aughnindices to includé€if it can)
facts supporting its contentidhat the specifianformation redacted from the term sheets was
“obtained from”the Applicantsas is required by Exemption 4. The Court furiwvisesDOE
that the mere fact that a termor provision in these documentgas “negotiated will be
insufficient for it to carry its burden; DOE must also provigecificinformation uponwhich
the Court could conclude that the Applicaeither providedthe very information that was
redacted or that the radtedinformation isonly a minimally modified version of information
that originallycame from the Applicants.

Regarding theeVVaughnindex revisiongjenerally the Court is indifferentegardirg how
DOE fills the gapin its evidence-for example, DOE aachoose toadd to eaclentryin its
Vaughnindicesadditionaldetails concerning the origiand characteof that specificredacted
information, or DOE can group the various redactions into categeriescommon attributes
label each specific redaon in the index as belonging #@category,and explain (insufficient
detail) how those categories of information were “obtained frdma’Applicants. However, to
repeat,these revised materials must be more detailed, and must specifically identify daow th
particularpart of the withheld document meets all of the requirements of Exemption 4 that are i
dispute in this caseSee Morley v. C.I.A508 F.3d 1108, 1122 (D.C. Cir. 2007).

2. Competitive Harm
The Court also finds that, as to tledevenredactions liked above, DOE has met its

burdenas tothe remaining disputed requirement of Exemptieandmely,that this information
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is “confidential” See5 U.S.C. 8 552(b)(4). As stated above, information is “confidential” under
Exemption 4 if its disclosur@ould be likely to either “impair the Government’s ability to obtain
necessary information in the future” or “cause substantial harm to the cowepedisition of the
person from whom the information was obtainetl&t’| Parks 498 F.2d at 770. In determining
whether the Applicants would likely suffer competitive harm, the Court “need gaigenn a
sophisticated economic analysis of the likely effects of disclosurub. Citizen Health
Research Group v. Food & Drug Admir04 F.2d 1280, 1291 (D.C. Cir. 1983)Courts
generally defer to an agency's predictions concerning the repercussions clifSudes,
acknowledging that predictions about competitive harm are not capable of so@ict gnited
Technologies601 F.3d at 563 Furthermore, a party opposing disclosure doesn’'t have to show
“actual competitive harm”; edence that shows “[a]ctual competition and the likelihood of
substantial competitive injury” is sufficientPublic Citizen 704 F.2d at 129citations and
guotations omitted).

Here, regardingthese eleven items, DOE has presented evidence of sufficient detail to
meet its burden of proof on the issue of confidentialityirst, SACE does not agar to
challenge DOE’s contention that the Applicants face actual competitithre relevant markets,
andDOE hagin any case) presented sufficient evideogdhat issue See, e.g.Long Decl. [12
3] 3-4; Higgins Decl. [124] 3-4; Fuller Decl. [125] 2. Second, DOE’s evidence &so
sufficient to show a likelihood that disclosure would cause theiégk substantial competitive
harm. While SACE argues, correctly, that the harm envisioned by Exemptiothd“isarm
flowing from the affirmative use of proprietary informatiby competitors Pl.’s Response [14]

13 (citing Public Citizen 704 F.2dat 1291 n.30), SACE iscorrectin arguing that DOE has
failed to present evidence showing such harm. For example, Watighnindex for the GPC

term sheet, DOE notes that Schedulend 2containdetailed projectost estimates, developed
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at significan expenseto GPC, whose disclosure would provide a free lunch to competitors
seeking to construct their own nuclear power generating inrtit® future Pulliam Decl. [122]
Ex. Fat10, 11 TheVaughnindex for MEAG's term sheet similarly supports DGEedaction
of Scheduls 1 and 2 of that term sheeSeePulliam Decl. [122] Ex. H at 8-10. As to DOE’s
redactions of Schedule 3 of GPC’s and OPC'’s term sheets, which contepagtient” or “loan
draw’ schedule,DOE has presented evidence indicatingt tthis information would permit the
Applicants’ competitors to estimate the timing of certexpenditures within theonstruction
project, allowng themto benefit from the Applicants’ work at no cosgee, e.g.Long Decl.
[12-3] 12-13 Higgins Decl.[12-4] 9; Fuller Decl. [125] 6-7. Regarding the redaction in the
MEAG term sheet of the companyafiocations of project costs among certain “special purpose
vehicles,” the evidence demonstrates a likelihood that competitors would usdgdhsation to
estimate MEAG'’s costs of supplying power, thereby allowing such ebtors to alter their own
prices and shave business away from MEAG. Fuller Decl5]¥2 Finally, as to the portion of
Schedule 3 redacted in MEAG's term sheet, the evidence shatvdisklosure of the redacted
terms would likely provide competitors (ab cost) with insight into the company’s financing
plan for the project andermit them tcestimate its costs of producing powed. at 6-7. These
are not, as SACE argues, simplgré speculations on the part of DOE and the Applicants, but
reasonable predictions of how competitors in the power generation market(aodldikely
would) exploit detailed and valuable business information not ordinarily availakigem In
sum, as to theeleven redactions listed above, DOE has established that the associated
information, if disclosed, would likely result in substantial competitive injuries tépipdicants.

The Court further finds that DOE has demonstrated that disclosure of theteckd
informationlisted abovewnould likely interfere with DOE’s ability to fulfill its statutory mandate

to promote and finance financiallisky clean energy projectsSee PubCitizen 209 F. Supp.
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2d at 5352. Among the many hurdles to obtaining loguarantees from the government,
applicants must submit a wealth of sensitive business informatid®E SeeFrantz Decl. [12

1] 3, 8. Permitting the disclosure, through FOIA, of valuable and confidential business
information would necessarily serve asdisincentivefor companies to pursue such loan
guarantees.ld. at 9. Such companies, viewing the enormous astisrisks associated with
high technology energy project, and adding to those @sisrisksthe prospect that FOIA
disclosures of sensitive commercial information could prowddmpetitors with awindfall,
would likely think twice about taking the risland might pursue less riskyand nore
environmentally damagingrojects instead As a result, the statutory goal of promoting projects
tha are cleaner and more advanced than those currently in service would beeftuSes42
U.S.C. § 16513(a).

In sum, DOE has met its burden under Exemption 4 as to the eleven redactions liste
above. DOE has likewise presented sufficient evidence togiicerning these redactionsn-
exempt portions of these records were properly segregated and rel8asPdlliam Decl. [12
2] 114. However, n all other respects, DOE’s supporting affidavits &alighnindices are
inadequate and must be revised in order for the Court to undertake a respmnsinereview
of the agency'semainingwithholdings under Exemption 4.

V. THE PARTIES’ CROSS-MOTIONS [29, 33] FOR SUMMARY JUDGMENT

As stated above, the parties have also filed enosB8ons for summary judgmenihich
generally concern the propriety of DOE’s application of FGHRemptions4, 5, and 6to
portions of emails, reports meeting agendas, letterand other documentslated from about
October 2008 to July 2010DOE redacted from thesecordsinformation pertaining to “the
rights, obligations, contractual agreements with DOE and other third pasigsated project

costs, credit analyses and rating, equity commitment, and reporting and afbeements
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related to the loan guarantee for the Vogtle Project.” Def.’'s Meml]2®%; see alsovaughn
Index[29-5] Appx. A atl. DOE also redacted theneail addresses and phone numbers of DOE
personnel and contractors. Def.’s Mem.-[3930. In support of these redactions, DOE has
attached to its Motion gplementary declarations as wella$0-pagéd/aughnindexwith about
133 entries.

As an initial matterSACE does not contest DOE’s withholdings, under Exemption 6, of
various e-mail addresses and phone numbers of DOE personnel and consultants. P[33Mem
1] 1 n.1. Nor does SACE challenge DOE’s contention that, regarding the requesisedt |
these motions, it conducted in good faatleasonable search for records responsive to SACE’s
March 25, 2010 FOIA requestSeeOglesby 920 F.2d at 68.Accordingly, the Court finds in
favor of DOE as to these two issues. Specifically, regarding DOE’s Exantptvithholdings,
the Court finds that the-mail addresses and phone numbers were properly redacted from the
following records: CR103104, NW124-127, NW308-310NW707-708, NW784-785,
NW802-804, KC240243, DF40641, SR137, SR165-67, SR189-181788, NW17, NW41,
NW50-56, NW176,NW356-358, NW412413, NW523, NW568571, NW605, NW650651,
NW723726, NW725, KC153154, JS1 88, JS1 7, KyC9699, KyC204, TH18TH39, MP14—
15, MP30,SR256,KS10 KS25 KS27, VT75,VT111,VT118, VT124, Consultation Package
104-107, Consultation Package 108, and SR67.

However, SACE challenges the propriety of DOE’s redactions under Exemptions 4 and
5. Pl’s Mem. [331] 1. SACE r#&es in its Cros$/lotion essentially the same challenge to
DOE’s withholdings as it raised in the context of its Motion for Partial Summagyndert—
namely, that DOE’8/aughnindex and supporting affidavits lack sufficient detail to justify the
agency’s wihholdings pursuant to Exemptions 4 and 5, and that, in any case, those redactions do

not qualify for the protection of either exemptiolll. SACE asks the Court to order the release
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of the withheld informationid., or, alternatively, to order DOE to file the disputedordsunder
seal forin camerareview. Pl.’s Reply Mem. [41] 2.

A. Exemptions 4 and 5

As is explained in the context of the Court’'s consideration of the parties:ro@gmns
for partial summary judgment, Exemption 4 of FOIA exempts fdisulosure “trade secrets and
commercial or financial information obtained from a person and privileged or cotidide 5
U.S.C. § 552(b)(4).

Exemption 5 exempts “inteagency or intraagency memorandums or letters which
would not be available by lat@ a party other than an agency in litigation with the agenty.”
8 552(b)(5). This exemption covers evidentiary privileges such as thepnalct privilege
and the deliberative process privilege, the latter of which DOE claims applies case.See
Williams & Connolly v. S.E.C662 F.3d 1240, 1243 (D.C. Cir. 2011). To qualify for Exemption
5 protection under the deliberative process privilege, an agency's matauals be both
“predecisional” and part of the “deliberative proces$fcKinley v. Bd. of Governors of Fed.
Reserve Sys647 F.3d 331, 339 (D.C. Cir. 2011). The purpose of this privilege is to protect the
deliberative process of the government, and thereby the quality of its decisidostering the
free expression of advice, opinions, and recommendations among governmental -decision
makers, including consultantsd. (citing Ryan v. Dep'’t of Justic&17 F.2d 781, 7890 (D.C.
Cir. 1980)).

B. Analysis

1. Exemption 4

The Court finds that, with one limited excepti@QE’s Vaughnindex and supporting

declarations fail to provide a sufficient factual basis upon which the Court coulchtevdhe

proprietyof its application of Exemptiod to the information redacted from thexorddlisted on
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the index. As was the case regarding DOE’ppart of the redactions it made to information in
the Applicants’ term sheets, DOE’s supporting materials generally fail to tiesgheific
characteristics ofredacted informatiorto all of the legal requirements ahis exemption
Consequently, the Court is unable to perform a respondilaovoreview of the agency’s
actions, as required by FOI/ASee5 U.S.C. § 552(a)(4)(B).

Before turningto the defectsin DOE’s approach to justifying itExemption 4
withholdings the Court willbriefly summarize ltat approach.DOE has attached to its Motion
[29] for Summary Judgmenthe following items: a supplementary declaration from David
Frantz, the Acting Director of DOEISPO, Supp. Frantz Decl. [29-3] 1; another declaration from
that same individual providing the names of contractors and subcontractors involved in the
agency’s consideration of the Vogtle ProjdetantzDecl. [294] 1; a supplemental declaration
from DOE’s FOIA Project Manager of thd°O, Wendy Pulliam Supp.Pulliam Decl. [295] 1;
and, athched to the Pulliam Declarationyaughnindex of about 50 paged/aughnindex [29
5].

DOE relies almost exclusivelgn its Vaughnindex to demonstrate the propriety of
particular redactions.SeeSupp. Pulliam Decl. [28] 21. Thatindex contains théollowing
categories of information: a Bates number, a description ofetterd (e.g, date, sender and
recipient, and the subject lingf an email) or the title of the record, and the claimed
“Exemption/Justification.” SeeVaughnindex [295] 1. When DOE redactethformation ina
record an entry was made in thadex indicatingwhich exemption was used to justify the
redactior—e.g, “b4 Commercial and Financial Information.The “Exemption/Justification”
entry does not usually itself contdarctsjustifying the application of the exemption, bastead

refers the reader t@ general justification statement elsewheré typical redactionof
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information pursuant to Exemption 4 refers the reader tpp&hdix A which provides the
justification for aml identifies the information subject to Exemption &ée id.

When the entries in théaughnindex are read in tandem witippendix A” it quickly
becomes cleathat these materials fail to provide information specific to each redaction that
would permit the Court to rule othe applicability of Exemptio. Appendix Agenerally
describes the informatioDOE withheld under Exemption 4.Vaughnindex [295] Appx. A at
1-7. This information, DOE says, “concerns details of the financing arrangemeveeh®OE
and [GPC, OPCand MEAG] . . . .” Id. at 1. It includes “terms and conditions that were
negotiated” by DOE and the Applicantsd. The document i:early silent, however, on the
guestion of whether the redacted information was “obtained from” the Applicantsadngte
focuses on the issue of competitive harm, descrithiaghree power companies as engaged in a
competitive marketplaceld. at 1, 4 Disclosure of financing information related to the Vogtle
Project would, DOE says, harm the companies’ competitive positidnat 2—7. And so forth.
Appendix A also provides a brief list of examples of the types of informaD@Qtk withheld,
without explaining why thee types of information meet Exemption #éguirements.d. at3, 6,

7. In sum,while Appendix Asaysa good deahbout competitive harm, fails to provide any
information concerning the origins of most of this redacted information.

Only as to a single type of information does DOE present facts thassfimient light
on the information’s origin.Appendix A states that “information related to credit fee subsidy
cost estimatestvaswithheld under Exemption 4ld. at 3, 5, 7. These estimates, DOE reports,
represent the lonterm cost to the government of the loan guarant@el Supp. Frantz Decl.
[40-1] 13. DOE says that, at least as to GPC, this estimate was “provided to GPC” and “was
developed from the detailed due diligence information prepared by GPC and submittdé.to DO

Vaughnindex [295] Appx. A at3. DOE alsosays that the cost estimates repres@®@®E'’s
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analysisof the risk associated with the Vogtle Project . . . .” 2d Supp. Frantz Dee€l] [¥ID
(emphasis added).

However, the Court finds that these facts demonstrate that this type of intornsatot
protected by Exemption 4 and must be disclosed to SACE. These estimates wéye clear
generated within DOE, amatetherefore presumptively outside the scope of ExemptioSeke
Board of Trade 627 F.2d at 405. While Appendix A to DOE’s Vaughnindex states that this
estimate was “developed from the detailed due diligence information” preparetheb
Applicants and submitted to DOFaughnindex [295] Appx. A at 3, information generatedyb
the government is not exemfsom disclosure under Exemption 4 simpecause it is based
upon information supplied by persons outside the ageBegPhiladelphia Newspaper$9 F.
Supp. 2dat 66—67 Fisher, 355 F. Supp. at 11734. SACE is requesting the estimates
themselves, not the Applicants’ “due diligence information” upon which DOE based its
estimates.DOE'’s reliance orPublic Citizen Def.’s Mem. [291] 18, is misplaced, as thaburt
found that a final royalty rate was “obtained from a person” for purposes of HEramMypafter a
licensee provided a proposededo the agency “in the first instancePublic Citzen 209 F.
Supp. 2d at 445. By contrast, these cost estimates are not mere modifications through
negotation of Applicant information, butas DOE admits-the agency’s own “analysis,” and
therefore no protected from disclosure by ExemptionSée Philadelphia Newspape®9 F.
Supp. 2d at 67 Absenta showing by DOE that these estimates such thathe underlying due
diligence information could be “extrapolated” by othdgsilf, 615 F.2d at 5280—ad DOE
has made no effort to demonstrate -thieese estimates are not “obtained from a person” for
purposes of Exemption 4 and must be disclosed.

Accordingly, the Court finds that DOE has failed to adequately support, Waitghn

index, nearly every regttion made under Exemption 4, and will order the agency to revise the
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index to provide further detail concerning how the specific information redactetbitained
from” the Applicants. The Court further findsat as to the items designatéttachmentsto
SR2 and CR7-8, which contain information related to the costs estimates referred to above,
Exemption 4 does not exempt that information from disclosure and it must be produced to
SACE.

2. Exemption 5

DOE also redacted numerous items based upon the deliberative process privilege of
Exemption 5. As to these redactioB¥)E’s Vaughnindex is more completand provides a
sufficient factual basis for the Court to maked@ novoevaluation of the propriety of the
agency’s application of Exemption 5 teany of he disputed recordsHowever, many other
entries in the/aughnindex provide insufficient information, and therefore the Court will order
revisions to those entries to permit meaningful judicial review of the agenitiisohdings.

Review of DOE’sVaughnindex reveals that the agency redacted a few general categories
of information. One general type of information tHADE redacted is discussions amdQE
personnel and contractors about various provisions of the Applicants’ proposed ternastieets
otheragreementsgrior to the issuance of final tersmeeton February 13, 2010An example of
this type & information is identified in NW124127,which is an email string, dated December
22, 2009, containing discussions among DOE personnel and consaliamtprovisions of the
yetto-bedfinalized term sheets as well as another contract under negotisaughnindex [29
5] 2. These internal agency discussions about specific provisions in draft agiesnigect to
ongoing negotiation with the Applicemare clearly predecisional in character as well as
deliberative, forming part of DOE’s process of finalizing the draft termtshbat had been
provided to the Applicants earlier that yed@isclosure of these materials would likely stifle the

necessarcandor in the agency’s decisional process.
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However, SACE disputes the predecisional character of DOEsemption 5
withholdings generally, without pointing to any specific iteargiuing that information redacted
from interagency communications prior tiee issuance of the final term sheets may hasfeits
predecisional status it was later‘adopted, formally or informally, as the agency position . . . .”
Pl.’'s Mem. [331] 24 (quotingHorowitz v. Peace Corp<t28 F.3d 271, 276 (D.C. Cir. 2005)).
However, “here must be evidence that an agency d@sally adopted or incorporated by
reference the document at issue; mere speculation will not suffid&t’? Council of La Raza v.
Dep’t of Justice411 F.3d 350, 359 (2d Cir. 20Q05ee also Elec. Pracy Info. Ctr. v. Dep't of
Justice 584 F. Supp. 2d 65, 78 (D.D.C. 2008ince there is nevidence that the DOE later
expressly adopted any of the information within this category of redacted atfomon the
agency’sVaughnindex, the Court finds that, as to the following documents, DOE properly
withheld information pursuant tdexemption 5. NW124-127, NW27#279, NW302303,
NW562-564, NW606609, NW709, NW784785, NW922923, SR134, NW605, SR,
KyC4-9, KyC15-18, KyC20-24, KyC26-31, KyC33-46, KyC116-144 and KyC17%180.
However, tothe extent that any redactions in these documents were made solelybasighef
Exemption 4, the propriety of those redaction remains in dispute pending DOE’s revigi®n of i
Vaughnindex.

A second type of information radtedby DOE can be described generally ésfts of
documents andiscussionamong DOE personnel and consultatiacerningdraft documents
and proposedourses of actianAn example of this type is document SR228, which is-araié
dated November 19, 2009 in which agemp&rsonneldiscuss a “proposed statement from the
Credit Committee.” Vaughnindex [295] 11-12. Another record falling into thisategoryis
KC394, which isan eimail from December 2009 in which DOE personnel discuss drafts of

executve summaries concerning the Applicantd. at26. The Court finds that as to redactions
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in this category, DOE has met its burden to show that the information redactaoth
predecisional and deliberative, amas properly withheld pursuant to Exempti®. See Gold
Anti-Trust Action Comm., Inc. v. Bd. of Governors of Fed. Res@&6& F. Supp. 2d 123, 137
(D.D.C. 2011) (finding that the withholding of a memorandum containing discussion of a
proposed transaction was proper under ExemptioRP); Group,Inc. v. 1.R.S.698 F. Supp2d

66, 87(D.D.C. 2010)(finding the agency’s invocation of Exemption 5 proper as to dismss
about proposed regulations am@ft revenue rulings).Accordingly, DOE properly redacted the
following items pursuantto Exempion 5 NwW288-291, NW750, DF#9, SR228, KC394,
KyC96-99, MP30,SR41,KC416, KyC5354, KyC106-115, SR200, Attachments to NW7#32
737, and Attachments to NW693. However, once again, any redactions in these documents
solely grounded upon Exemption 4 remain in dispute.

A third category ofinformation withheld by DOE can beoughly describedas
constitutingstatus reportsinternal discussions about meetings during the process of arriving at
final termsheetsandinternaldiscussions about thiening of various DOE actions on the Vogtle
Project DOE has met its burden to show that tresepredecisional and deliberative materials
related to DOEs formulation of policy decisions surrounding the issuance of final term sheets to
the Applicantsas well as ongoingleliberations conceing the Vogtle Project, and their
disclosure would likely stifle theecessary candan the agency’s policy making procesSee
Hornbostel v. U.S. Dep’t of Interipr305 F. Supp. 2d 21, 31 (D.D.C. 2003R@s such, the
following items were properly redactegursuantto the deliberative process privilege of
Exemption 5: Attachments to JS18, Attachments to NW592, Attachments to SR295,
Attachments toKyC100, NW17, NW50-56, NW78, NW412-413, KyC204NVT72, VT124,
Consultation Package 10407, Attachments to NW1andAttachments to NW19However, to

the extent that any redactions in these documents were made solely on the basiauiiok 4,
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the propriety of those redact®remains in dispute pending DOE'’s revision oMtsughnindex.
Also, as to each of the three categories of information listed above thatuhieh@s determined
were properly withheld under Exemption 5, the Court finds that DOE has met its busteowt
that all norexempt portions of these records were segregated and relégse8upp.Pulliam
Decl. [295] 1109.

However, a to a relatively large number of itei¥OE’s Vaughnindex and supporting
materials fail to provide the Court with sufficient information about the withhetdmaband the
role it played in thelecisional process for the Court to determine whether it is covered by the
deliberative process privilegeSeeElec. Frontier Found. v. U.S. Dep’t of Justidéo. 10641,
2011 WL 5966379at *6 (D.D.C. Nov. 30, 2011). For example, in onenail string(KC160—
161) dated June 22, 2046a few months following the issuance of the final term sheets to the
Applicants—DOE personnel apparently discussed “the Vogtle Proj®eiighnindex [295] 9,
but thisclearlyfails to provide the Court with anything to gawhen it comes to evaluatirige
agency’s actions in redacting information within that record. Likewis& D&lacted -enails
containing discussions ¢éDavis—Bacon Act issues,” without explaining what sort of decisional
process these employees were inedlin during these discussions, such that Exemption 5 would
protect these discussions from public disclosugee id.at5, 9, 11. Another murky entry in
DOE’s Vaughnindex involves an -enail discussiorabouta discussion with “Ms. Leppink,” but
nothingelse is saidn the entry and everthe email’s subject line is redactedld. at 19. The
Court neither knows who “Ms. Leppink” is or what these discussions were evenllyesisoat,
but it doesknow that thisdescriptionis inadequate to justify the withholding under Exemption 5.
DOE must provide the Court will more detailed information, specific to each i@uasthowing
that the withholding meets the requirements of Exemption 5. Furthermore, to thetleatent

DOE has redacted clearly factual infation—as may be found in the charts, “models,” and
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other reports on théaughnindex—rather than recommendations, opinions, and proposals, DOE
must identifyand describghat information specifically and provide a tailored justification for
the withholdng.

Accordingly, the Court findshat DOE’s Vaughnindexis inadequate as to the following
itemsredacted on the basis of Exemption 5, aiidorder DOE to revise the inder light of the
deficiencies identified aboveNW308-310, KC160161, KC2406243, SR37, SR165167,
SR205-206, KyC205,Attachmentto KyC20, Attachments to KyC23, Attachments to KyC59,
Attachments to KyC86, Attachments to KyC113, Attachments to KyC129, Attachneents t
KyC144, Attachments to KyC157, Attachments to KyCl7Attachments toKyC176,
Attachments to KyC205, KC88, Attachments to JST¥0/41, NW57, NW356358, NW523,
NW568-571, NW650-651, NW72326, NW725, KC6572, KC153-154, JS1 58, JS1 7, JAl
1011, TH18, TH39, MP1415, SR176171, SR256, KS10, KS25, VT108607, VT111, VT118,
Consultdion Package 108, Attachments to NW5b@8, Attachments (4) and (5) to NW701,
Attachments to NW888)F44-47, MM53,JS1 4952, TO1, KyC160-161, SR43-44, and SR67.
VI. CONCLUSION

For the reasons stated above, the Cailitdeny in part and deny without prejadiin
part plaintiff's Motion [11] for Partial Summary Judgment, grant in part antd/ deithout
prejudice in part defendant’'s Crelttion [12] for Partial Summary Judgment, grant in part,
deny in part, and deny without prejudice in part defendant’s Motion [29] for Summary dnitilgm
and grant in part, deny in part, and deny without prejudice in part plaintiff's -@ossn [33]
for Summary Judgmentn addition toproducing to SACE the items, identified above, related to
credit subsidy cost estimatd3QE will be orderedto submit, alongside a renewed motion for
summary judgmentthat addresses all of the outstanding issues in one matiwmsed

Vaughnindices that correct the problems identified by the Cahavewithin sixty (60) daysof
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this date SACE shall file its own renewed motion for summary judgment thirty (30) days after
DOE files its motion The Court also will deny without prejudice SACE’s requestrifaamera
review, on the hope that DOE'’s revisions will render that review unnecessaiw, legid of the

fact that certain facts material to the Court’s ingug#guch as the origins of redacted information
and the role played by documents in #gency’sdecisional process-may not be readily
discoverable by the Court during its own review of the documents.

A final word about the agency’s submissions in fhhsse of thditigation. Particularly
regarding thevVaughnindicesand materials supporting DOE’s Crdgetion [12] for Partial
Summary Judgment, the Court findgéculiarthat DOE apparatly believesthose itemgo be
adequatesupportfor its redations, under Exemption 4, to the Applicants’ term she8tst the
unfortunateeffect of theseevidentiary inadequacies s dragout this litigation and needlessly
tax the Court's—and everyonelse’s—resources iratype of litigation that is alregdnotoriously
time-consuming. In the context ofFOIA litigation, information has a short shdifie within
which it can beusefulto the requesting partyand accordinglythere may be numeroyand
illegitimate) reasons why a defending agemoyght want to run out the clockGovernmental
information doesn’t have to be secret forevgrst as long as necessarjo do harm. Courts, in
routinely giving agencies “second chance” in FOIA casfdlowing the submission gbatently
inadequate supporting materiateay be unwittingly complicit in this subversicof FOIA’s
fundamental purpose: public access, not secreggeCtr. for Auto Safety v. Nat'| Highway
Traffic Safety Admin244 F.3d 144, 148 (D.@ir. 200). Consequently,htere may be aery
legitimate reason for courts teevisit this routine, and to consider the strong medicine of
immediate disclosuréenstead ofordering gcond chances for sophisticategpeatplayers in
FOIA litigation. See Castal States Gas Corp. v. Dep’t of Ener§%7 F.2d 854, 861 (D.C. Cir.

1980). However, n this case, where SACE has not questioD&E’s motives and where the
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matter is not particularly oldr otherwise marked with the signs of dilatory behavior, thertCou
is reluctant—as of yet—to order the stronmedicine.
A separate Order consistent with this Memorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, Chief JudgeMarch 28, 2012.
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