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l. INTRODUCTION

This matter is before the court on the parties’ motions and-amoisns for summary
judgmentfiled pursuant to Federal Rule of Civil Procedure Blée motions were filed i®elect
Specialty HospitaDenver, Irt. v. Sebelius1:10cv-01356 (BJR) andCove Associates Joir
Venture d/b/a/ Life Care Center of Scottsdale v. Sebeliidcv-01316 (BJR). The casq
involve substantially similafactual allegationsand procedural historyand implicate identica
statutes, regulations and interpretive guidance. Accordingly, the courtdailess all of thg
outstanding motions in this order.

Thecases comprise challengdo twofinal decisiors of Defendant Kathleen Sebelius, t
Secretary of Health and Human Services (“Defendant” or the “Secretaryijich she denieq
Medicare reimbursement for certdibad debts Select Specialty Hospit&denver, Inc (“Select
Specialty) and Cove AssociatesJoint Venture d/b/a/ Life Care Center of Scottsd
(“Scottsdale”) (collectively referred tosdPlaintiffs” or the facilities) incurredas a result of
treating patientgligible for both Medicare and Medicaid (known as celajible beneficiaries o
“dual-eligibles”). The Secretary denied reimbursement to Plaguifi the grounds thathe
facilities failed tocomply withthe agency’smust-bill” policy—a policy thatrequiresa provider
to bill its statés Medicaid program for costs associated with ekl@gjibles before claiming
payment for such costs as Medicare bad debt.

Plaintiffs movethis court for relief from the Secretary’s final decisions, alleging that
arearbitrary, capriciousan abuse of discretion, amtherwise not in accordance withethaw.
Defendant opposethe motiors and moves with its own motignrequestingthat the court
uphold the Secretary’s decissmnHaving reviewed the brief antiaving entertained ora

argumentthe court finds as follows.
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Il STATUTORY AND REGULATORY BACKGR OUND
A. The Medicare Program
The Medicare program, established by Title XVIII of the Social Securitychohmonly

known as the Medicare statute, pays for covered medical care provided primatityible aged

and disabled personSee42 U.S.C. §8 1395¢et seq The Centers for Medicare & Medicald

Services (“CMS”) is the operating component of Drepartment of Health and Human Servig
(“HHS”) charged with administering the Medicgmeogram. The program consists of four ms
parts; PartA, at issue here, provides coverage tog costs of hospital services, related ¢
hospital services, home health, and hospice Bee42 U.S.C. 88 1395¢ 1395ib5. This
includes skilled nursing serviceSee42 U.S.C. 8.395f(a)(2)(B).

Skilled nursig facilities (“SNF”) and Long Term Care Hospitals (“LTCHMhay

participate in the Medicare program aspaovider” of services by entering into a “provid

es

hin

DSt

er

agreement” with the Secretary. 42 U.S§8.1395cc, 1395x(u). During the period at issue hgere,

CMS oontracted with private insurano®mpanies to act as “fiscal intermediaries” (“FIs”) &
assist in the dato-day operations of thiledicare programSee42 U.S.C. § 1395h (2004)he
FI determinesghe payment to be made a provider based on audits of annual cost rep
submitted by the provider. 42 C.F.R483.20. To receive payment from Medicare for servi
rendered, the provider is required to #eViedicare cost report with its Fl at the end of a ¢

reporting year. 42 C.F.R. 8§ 413.20. Thei§lresponsible for reviewing the cost report g

issuing a Notice of Program Reimbursem@NPR”) which sets forth the amount of allowable

Medicare payments. 42 C.F.R. § 405.1803.
A provider that is dissatisfied with &IPR decision mayappeal to the Providg

Reimbursement Review Board (“PRRB” or the “Board”), an administrative tribunal witH®
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established to hear Medicare reimbursement disputes. 42 U.S.C. 8§ 139Aaidajsion of the
PRRB is final unless the Secretary, on her own motion, revaféiesis a modifies the Board's
decision See42 U.S.C. § 139500(f).

The Secretary has delegated her authority to review PRRB decisions to the Ahtani
of CMS. 2 U.S.C. § 139500(f)(1); 42 C.F.R. § 405.1875(a)(1). A provider digsedtigfith a

decision ofthe PRRB or the Secretary, if the Secretary reviews the Board’s decision, ma

judicial review of that decision by filing a civil action within 60 days of the date that noti¢

the finaldecision is received. 42 U.S.C. § 139500(f)(1); 42 C.F.R. 8§ 405.1877(b).

B. The Medicaid Program

Title XIX of the Social Security Act, commonly known as tMedicaid statute
establishes a cooperative fedestdte program that finances medical cardgterpoor, regardles
of age.See42 U.S.C. 88 1394396v. To participate in Medicaid, a stabeist submit a plan tg
the Secretary that sets forth, among other things, financial eligibriiigria, covered medicg
services, and reimbursement methods and standards. 42 88S1@96a(a), 1396a(b), 1396b.
the Secretary approves the state’s Medicaid plan, the stmgiments are considered to
expenditures made “under” the state plan. 42 U.SX39%b(a)(1). Expenditures made under
state plan, in turn, are matched by federal fumcsoding to a percentage formula tied to t

percapita income in the state, with tpercentageanging from fifty percent taighty-three

percent of the cost of medical services provided under the plan. 42 §81396b; 1396d(b),

“Although participation in the Medicaid program is entirely optional, oacstate elects t¢
participate, it must comply with the requirements of Title XIMarris v. McRaeg 448 U.S. 297
301 (1980).

Unique problems are presented by the existence of persons who qualify for both
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Medicare and Medicaid (stalled “dual eligibles”), a group composed chiefly of elderly p
individuals. In many cases, they caniadfiord Medicare Part A deductibles and coinsuran
For this reason, Medicaid allows states use Medicaid dollars to payhe costsharing
obligationsof dualeligible individuals See42 U.S.C. 8§ 1396a(a)(10)(E)(Because the federd
government heavily subsidizes Medicaidis enables states to shift a large portion, though
all, of the cost of caring for the eldenbporto the federal treasurylaintiffs “[do] not admit
residents whose primary pagurce is Medicaid,” buhey doadmit dualeligible beneficiaries.
(Cove Associates Joint Venture d/b/a/ Life Care Center of Scottsdale v. Seb&bes-01316
(BJR) Administrative Record C-AR”), C-Dkt. No. 10at 186, 277;Specialty HospitaDenver,
Inc. v. Sebeliusl:10¢v-01356 (BJR) Administrative Record (8R”), S-Dkt. No. 15 at 639.).

C. Medicare “Bad Debts”

Prior to July 1, 1998, the Medicare program faidiFs and LTCH for furnishing care tq
Medicarebeneficiaries based on a retrospective determination dadhlgies’ “reasonable cost’
as defined inthe Secretary’s regulations and identified in a provider's annual cost r8pe#?2
U.S.C. & 1395f(b), 1395x(v)(1)(A); 42 C.F.R. 8 413¢tt seq Beginning on July 1, 1998
Congressestablished a prospective payment system under whaicilities are reimburseg
through prospectivelfixed rates.See42 U.S.C. § 1395yy(e); 42 C.F.R. § 413.3@0seq
However,certain other Medicare payments continued to be retrospectively determined ang
reimbursed on a reasonable cost basis, including the unpaid deductible and coinsurance
obligations of Medicare beneficiarie®r “bad debts™ at issue here. 42 C.F.R. § 413.89(a),
(h).

The Secretary has issued regulations regarding the financial docuorettiatiproviders
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must maintain for reimbursement purposes. 42 C.F.R. 88 413.20, 413.24. The reguqtions
providers to “maintain sufficient financial recsrdnd statistical data for propsgtermination of
costs payable under the program.” 42 C.F.R. 8§ 413.20(a). The Secretary’s regulatioesads
“pad debts” as:

amounts considered to be uncollectible from accounts and notes receivable that

were createar acquired in providing services. “Accounts receivable” and “notes

receivable” are designations for claims arising from the furnishing of services,

and are collectible in money in the relatively near future.
42 C.F.R. § 413.89(b)(13eeProvider Reimbursement Manual (“PRM”) § 302.1 (ex. 1 8}.3-

Unpaid patient obligations in general are treatededsictions in revenue rather th;
reimbursable “costs” of furnishing care. 42 C.F.R. 8§ 413.89(), However, because th
Medicare statute provides th#éhe Secretary’s regulations may nasult in the costs o
Medicarecovered services being shifted to Adedicare patients (or thepayers),see 42
U.S.C. 8 1395x(v)(1)(A)(i), the regulations provide for reimbursemeritletlicare bad debts s
that thecosts of Medicare services covered by such amounts are notlyoatleer patients42
C.F.R. 8 413.89(d). This policy is known as the prohibition againststifsing or cross
subsidization.

Medicare is the primary insurer for duglgibles and coversnedically necessar
services. Medicaid acts as the secondary payeprd&eent windfalls for providers that migh

otherwise have strong incentives to simfplyite off” unpaid Medicare obligations as bad de

rather than pursue collection of tamountsthe Secretary’s regulations establish several crit

that an unpaid Medicambligation must meet to be allowed as a “bad debt.” The criteria are|;

(1) The debt must be related to covered services and derived from deductible and
coinsurance amounts.

(2) The provider must be able to establish that reasonable collection efforts were
made.

(3) The debt was actually uncollectible when claimed as worthless.
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(4) Sound business judgment established that there was no likelihood of recovery
at any time in théuture.

42 C.F.R. 8 413.89(e); PRM 8§ 308 attached to Dkt. No. 14 as Ex. 1 at 3-5.

The PRM, issued together with similguidelines and letters under the Secreta
interpretive rulemaking authority, explain and clarify the application of réi@bursement
regulationsSeeShalala v. Guernsey Mem. Hosp14 U.S. 8799 (1995) PRM § 310instructs
that a provider'seffort to collect Medicare deductible and coinsurance amounts will onl
consideredreasonable” if the effort is “similar to theffort the provider puts forth to collect
comparablenonMedicare debtgDkt. No. 14, Ex. 1 at-5.). PRM § 310 describes the typefks
collection action with respect “to the party responsible for the patient’'s personal din
obligations” that must d taken to satisfy the “reasonable collection efforts” requirengieh).
One such requirement is that the collection efforts “must involve the issuanbdldf(ad.).

With respect to a patient’s personal financial obligations, whenever a provadde i®

establish that gatientis indigent, a presumption of uncollectibility applies, and phavider

may claim the related debt without first pursuing the collection eft@$sribed in PRM § 31Q.

(SeePRM § 312 attached to Dkt. No. 14 Bx. 1,3-6to 3-7.). While PRM § 312 sets forth
guidelines for determining a patient’s indigence, it also contains a categorical rul
“[p]roviders can deem Medicare beneficiaries indigent or medically indigent when
individuals have also been determinedjible for Medicaid as either categorically needy
medically needy individuals, respectivelyyd. However, these provisions do not speak to
financial obligations of the state Medicaid program under these circumstances.

Another provision of the PRM does speak to states’ obligations in this regard. S

322 of the PRM provides guidance on reimbursement for bad debts that arise due to nong

ORDER7

y's

y be

anci

D

b that
such
or

the

ection

ayment




© 00 N o o b~ w N Pk

N N NN NN P PR R R R R R R
N W N P O © 0O N o oM W N PRk O

of Medicare cepayments and deductible amounts owed to providers relating to se
provided to duakligibles PRM § 322 provides that any portion of deductible or coinsur
amounts that a state is not obligatedpay under its Medicaid program can be claimed {
Medicare bad debt, provided that tleguirements of PRM § 312, or, if applicable, PRM19 ]
are met(SeePRM § 322 attached to Dkt. No. 14 as EX88B to 39.). However, where “a Stat

is obligated by statute or under the terms of its [Medicaid] plgmyoall, or any part, of thg

rvices

ance

1S a

B

e

D

Medicare deductible or coinsurance amounts, these amounts atwable as bad debts under

Medicare.”ld.
On August 10, 2004, CMS issuddint Signature Memorandu@Y0(“*JSM-370"), which
provides:

In order to fulfill the requirement that a provider make a “reasonable” collection
effort with respect to the dediibles and cansurance amounts owed by dual-
eligible patients, our bad debt policy requires the provider to bill the patient or
entity legally responsible for the patient’s [. . .] medical lily, title XIX, local
welfare agency . . . . prior to aaing the bad debt from Medicare.

* * *

[l]n those instances where the state owes none or only a portion of the dual-
eligible patient’s deductible or epay, the unpaid liability for the bad debt is not
reimbursable to the provider by Medicardilutie provider bills the State, and the
State refuses payment (with a State Remittance advice).

(C-AR at 552 (quotation omitted).A “remittance advice” is the particular device used by s
Medicaid programs to notify providers of the statdsdicaid liability for costs.JSM-370 also
referenced a receitinth Circuit decisionCmty. Hosp. of the Monterey Peninsuldkompson
323 F.3d 782, 799 (9th Cir. 2003):

In November of 1995, language was added in PRM-II Section 1102.3L (the cost
reportquestionnaire) that allowed providers to show other documentation in lieu
of billing the states. Unfortunately, that language conflicted with the billing
requirements in Chapter 3 of the PRMand the Ninth Circuit panel found
Section 1102.3L to be incsistent with the Secretds mustbill policy. The
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panel also noted that, effective in August of 1987, Congressirhpdsed a
moratorium on changes in baeébtreimbursement policies, antherefore the
Secretary lacked authority in November of 1995 toctféechangén policy. As a
result of the Ninth Circuit decision, wahanged the language in PRMSection
1102.3I to revert back to pfE95language, which requires providers to bill the
individual states for duadligibles’ co-pays and deductibles beéo claiming
Medicare bad debt.

Id. at 552-53internal citations omitted).

TheCmty. Hosp. of the Monterey Peninsdkcision and the JSM reference thecatied
bad debt “moratorium” enacted by Congress in 1987. The bad debt moratorium requ
follows:

In making payments to hospitals under [the Medicare program], the Secretary of

Health and Human Services shall not make any change in the policy in effect on

August 1, 1987, with respect to payment under [the Medicare program] to

providers of servicéor reasonable costs relating to unrecovered costs associated

with unpaid deductible and coinsurance amounts incurred under [the Medicare
program] (including the criteria for what constitutes a reasonable totezffort

... and for determining whether refer a claim to an external collection agency).

The Secretary may not require a hospital to change its bad debt collection policy

if a fiscal intermediary, in accordance with the rules in effect as of August 1,

1987, with respect to criteria for . determining whether to refer a claim to an

external collection agency, has accepted such policy before that date.

Omnibus Budget Reconciliation Act of 1981ib. L. No. 1003, sec. 4008(c), 101 Stas30-
55, as amended by the Technical Miscellanddergenue Act of 1988, Pub. L. Nd00647, sec.
8402, 102 Stat. 3798, and as further amended by the Omnibus BRelgmiciliation Act of
1989, Pub. L. No. 10239, sec. 6023, 103 Stat. 2176 (codified as a no# t0.S.C. § 1395{
(1992)).

1. STATEMENT OF MATERIAL FACTS ON THE ADMINISTRATIVE RECORD S

Scottsdale operatdsfe Care Center of Scottsdale freestandingkilled nursing facility

located in Scottsdale, ArizondC-AR at 11617). The Scottsdale facilityparticipates in

Medicare and providesovered health care services to Medidazaeficiaries(ld. at 219, 516.
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Select Specialty operatésng term care hospitals in Wilmington, Delaware; Jefferson Parish,

Louisiana; Fort Smith, Arkansas; Denver, Colorado; and Orlando, FlorideR @ 674). These
facilities also participate in Medicare and provide covered health care services to Mg¢
beneficiaries.|fl. at 674.).Therefore Plaintiffs’ patients include Medicatteeneficiaries who are
obligated to pay coinsurance.

During the relevant me period, none of the facilitigzarticipatedin their respective
state’'s Medicaid programgC-AR at 158; SAR at 640). As such, Plaintiffs didhot admit
residents whavereonly Medicaideligible. Howeverthe facilitiesdid providehealth services tq
Medicare beneficiaries who méawvealso ben eligible for their states’ Medicaid programs
other words, duadligibles (C-AR at 120; S-AR at 63%.

In fiscal year2004 and 2003 laintiffs incurred bad debts related to Medicamvered
services—specifically related to thdledicare costsharing amounts owed in connection w
such service$(C-AR at 158; SAR at 639). Stated otherwise, Plaintiffs wenet paid for some
Medicare deductible and coinsurance amounts owed byetigdites.Id.

Scottsdale’s fiscal intermediary, Riverbend Government Benefits Administr
(“Riverbend” or“FI”), finalized adjustments t&cottsdales 2004 cost report in aNotice of
Program Reimbursement (“NPR&ated June 2, 2006. It deni&d6,694 ofthe faclity’s total
Medicare reimbursemenC{AR at 219, 515.)TheFI finalized adjustments t8cottsdale’2005
cost report in an NPR dated April 20, 2007, denying $88,96hefacility’s total Medicare

reimbursement(C-AR at 157). TheFlI cited the CMSnusthill policy as its reason for denyin

! The applicable periods at issue are the Plaintiffs’ respective cost regaetings. For Scottsdale, the cos

reporting periods at issue had fiscal year end (“FYE”) of December 31,a2@bDBecember 31, 2005. Select
Specialty’s are as follows: Select Speciatpelaware, cost reporting period with a FYE of 7/31/05; Select

Specialty—Jefferson Parish and Select Speciatort Smith, cost reporting periods with FYEs of 8/31/05; Sele¢

Specialy—Denver, cost reporting period with a FYE of 9/30/05; and Select Speefaitiando, cost reporting
period with a FYE of 12/31/05
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these amounts. The total amount in controversyhferScottsdale facilitis $135,655(C-AR at
157).

In July 2007, Select Specialty’'s fiscal intermediary, Wisconsin Physiciervice
Insurance Corporation (“Wconsin” or “FI”) finalized adjustments to Select Specialty’'s g
reports in a NPRdenying a total of $438,693 of dual eligible bad debt reimbursefaetie
2005 fiscal year(SAR 674.). The Fl againcited the CMS mustill policy as its reason fo
denyingthese amount$S-AR at 686.).

During a dialog between Select Specialty’'s Reimbursement Director, Wade Snyds
its FI, the Fl informed Select Specialty as follows:

Since collection effort is still continuing against the state, the write céfwdatld

not occur until the day you receive the support from the state showinthélyat

did not pay any amount. Athat time it can be determined to be

uncollectible....As far as reimbursement for these bad debts goms,youn get

the support from the state, you can submit a listing of your current year bad

debts....

(S-AR at 547.). This was restated in another communication from the FI tSriyiderlater that
same day:

Although billing of the state agency may seem futile, this is the requirement CMS

has pu forth, and is in line with their “musiill” policy. This policy reflects the

requirement in CMS Pub. 4I5Section 312, which states that “the provider must
determine that no source other than the patient would be legally responsible for
the patient’s medical bill; e.qg. title XIX, local welfare agency and guardian.” As
stated before, the only support CMS is allowing as proof of such is the RA from
the state, with no exceptions.

(Id. at 553.).
Select Specialty alleges that it attempted to satisfy the -bilispolicy but was

unsuccessful. It claims that when it attempted to bill Arkansas’, Louisja@alsrado’s, and

Delaware’s Medicaid programs without a Medicaid provider numeach stateefused to
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process the clainfs(ld. at 640.).Mr. Snyder forwarded an email that he received from
Michigan Medicaid program, which refused to provide RAs for-participating providers.ld.
at 516.). In response, the Fl advised Select Specialty that:
[i]t is the responsibility of the state Medicaid plans to process these RAs,
regardless of whether they state that they “cannot.” If they truly feel that they are
unable to fulfill this requirement, they should contact CMS themselves to dispute
it.
(Id. at 515.).

Select Specialty claimbatin response to the rejected claims, fouthaf LTCHsat issue

hereapplied for Medicaid enrolimentld. at 641.). Select Specialty Hosp#aDrlando became

enrolled in Medicaid effective May 1, 2004. Enrollment was denied to one of the thiaairegm

hospitalsallegedly because its state does not recognize LTCHs as Medicaid provatets
Medicaid enrolimat is pending for the other two hospitals.3eptember 2007, Select Specig
contacted the FI to determine “whether a State’s refusal to permit [an LTCH] to pé&etioijis
Medicaid program satisfies Medicare’s ‘mimsit policy’ for dual eligible paents.” (d. at 312.).
The Fl responded that it does nddl. @t 330.).

CMS hasnot consistently enforced the mumsli requirement against Plaintiff§rior to

2004, Scottsdale’'d=l reimbursedits facility for duateligible bad debts withoutequiring

Medicaid RAs (SeeC-AR at 118, 399. Scottsdale claims thatwas not until May 2006 that the

FI notified Scottsdalesuch costs would be held to the mhgtrequirement(C-AR at 117).
Likewise, Por all of Select Specialty’s cost reporting periods prior to fiscal year 230
FI reimbursed the facilities for dualigible bad debt without Medicaid RAs.-f8R at 25657.).

Prior to April 2007, the FI allowed proof of the beneficiary’s indigencee(hdualeligible

2 This billing did not occur during the fiscal years in question, but ratvees,done in response to the FI's

rejection ofthe claims in 2007 SeeS-AR at 259.). In addition, the bills were “sample” bills that were not claim
specific and may have contained fabricated Medicaid numbeérst(137, 139.).

ORDER12

the

h

\"4}

ty




© 00 N o o b~ w N Pk

N N NN NN P PR R R R R R R
N W N P O © 0O N o oM W N PRk O

status) as a sufficient basis for Medicare bad debt reimbursef8ekR at 12728, 237, 239.).
Indeed, the FI reimbursed some of Select Specialty’s other subsidigmyalofor dualeligible

bad debt without Medicaid RA in fiscal ye2005. Select Specialty claims thatias not untilit

received an email datedpril 5, 2007from its Fl, that it wasnotified that such costs would bhe

held to the mushill standard. In the emaithe FI stated:
“[F]Jrom this point forward, all providers, Medicaid certified or not, MUST bill
the State and obtain a valid RA showing denied or partial payment before we
allow the bad debt on the cost report.”

(S-AR at 546-49.Yemphasis in original)

V. PROCEDURAL HISTORY

Pursuant to 42 C.F.R. § 405.18BTaintiffs appealed the fiscal year 2004 and fiscal ygar

2005 NPRs to the PRRBC-AR at 37 SAR at 457). The issue before the PRRB was whet
the “mustbill” policy applies toPlaintiffs’ dualeligible bad debts whelaintiffs did not
participate in Medicaid(C-AR at 35; SAR at 48). Select Specialty’thearing washeld on
December 3, 2008 and the PRRB issued a decision on April 13, 2010. Scottsdale’s hea
held on June 2, 2009 and the PRRB issued a decision on April 9, 20hQdd®idions reverse
the FIs’ adjustments. The Board concluded th&& “must-bill” policy “has no foundation in
law andis beyond the requirements of the regulations and [PRM]. Application of thebitu
policy to dualeligible bad debts when the Provider did not participate in the Medicaid prg
is improper.” (C-Dkt. No. 1, Ex. A at 10.

The CMS Alministrator reviewed the PRRB&ecisiors pursuant to § 1878(f)(1) of th
Act. The parties were notified of the Administrator’'s intention to review thardBs decisios,
and CMS and the Blsubmitted comments requesting that the decss@nreversed, whiléhe

Plaintiffs submitted comments requesting that the decsdienaffirmed.In decisiors dated Jung

ORDER13

ner

ing was

d

gram

D




© 00 N o o b~ w N Pk

N N NN NN P PR R R R R R R
N W N P O © 0O N o oM W N PRk O

1 and June 92010 (the“Administrator’'s Decisios’ or the “Decisims’), the Administrator
reversed the PRRB’s rulinghe Administrator held that the bad debts claimed by Plagirére
properly disallowed by the Flbecause Plainti$f had failed to determine that the “debt w
actually uncollectable hen claimed as worthless as required under 42 C.F.R. 413.89(e)({
[the PRM].” (C-AR at 12.).“[B] ecause the Providéas not billed the State and the State had
issued RAs for these services contemporaneoths the cost reporting periods, the bdebts
cannot be demonstrated as” meeting the MediBa Debt Criteria(ld. at 15). In sum, the
Administrator reasoned that:

[T]he remittance advices are critical as they document the proper payments that

should be made from the respective programs. Moreover, a fundamental principle

of the [Medicare] program is that payment be fair to the providers, the

“contributors to the Medicare trust fund[,]” and to other patients. In this instance

the Medicare program is reasonably balancing the accuracy dbatthedebt

payment and the need to ensure the fiscal integrity of the Medicare funding, with
the providers[] claims for payment which can be made under two different
programs for which Medicare is the payer of last resort.

(Id. at 16).

Following the Admmistrator's Decisiog Plaintiffs timely appealed by filing @
complaintswith this Court on August 5 and August 12010. Scottsdalenoved for summary
judgment on February 12, 201d-dkt. no. 13),Select Specialty moved for summary judgm
on March 25, 2011 {dkt. no. 20) and Defendant filedrossmotiors for summary judgment or
April 1 and June 23, 2011 (c-dkt. no. 14; s-dkt. no. 23). The motions are now ripe for revig
V. DISCUSSION

A. Standard of Review

Pursuant to the Medicare statute, this court revigkgsninistrator Decisions in

accordance with standhpof review set forth in the Administrative Procedures Act (the “APA

42 U.S.C. 8 139500(f)(1)fhomas Jefferson Univ. v. Shalg&l2 U.S. 504, 512 @B4); Mem'|
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Hosp./Adair County Health Ctr., Inc. v. Bowe829 F.2d 111, 116 (D.C.Cir.1987)he APA
requires a reviewing court to set aside an agency action that is “arbitrary, capricious, an &
discretion, or otherwise not in accordance with law” or “unsupported by substardehee.”5
U.S.C. 8§ 706(2)(AJE). The arbitrarsand-capricious standard and the substardgiatlence
standard “require equivalent levels of scrutinjdair County 829 F.2d at 117. Under bol
standards, the scope of revieswarrow and a court must not substitute its judgrf@mnthat of
the agencyMotor Veh. Mfrs. Ass'n v. State Farm Mutual Ins.,@®&3 U.S. 29, 431983. As
long as an agency has “examined the relevant data and articulated a satisfactory explan
its action including a rational connection between the facts found and the choice mads,

will not disturb the agency's actioblD Pharm., Inc. v. Drug Enforcement Admith33 F.3d 8,

abuse of

h

ation fo

' C

16 (D.C.Cir.1998). The burden of showing that the agency action violates the APA standards

falls on the providemDiplomat Lakewood Inc. v. Harri$13 F.2d 1009, 1018 (D.C.Cir.1979

The parties conteghe level of deference this court should apply in reingwthe
Administrator’'s DecisionsDefendant argues that the appropriate level is “substantial defer
as set forth inThomas Jefferson Univ. v. Shala&l2 U.S. 504, 512 (1994(See, e.g C-Dkt.
No. 20 at 2.). Plaintif counterthat substantial deference is not wareanh this case. Relying
on GCI Health Care Centers, Inc. v. Thomps@d9 F.Supp.2d 63 (D.D.C. 2002), Plairtil
arguethat provisions of the PRM are subject the ddsferentialSkidmorestandard (kt. No.
18 at 3 citingSkidmore v. Swift & Cp323 U.S. 134, 140 (1944).).

The court finds that because what is at issue here is the Secretarpietaten, through
the PRM, of her own regulatiend2 C.F.R. 8§ 413.89(e}the appropriate standard
“substantial deference” as set forlihomas Jefferson Univ. v. Shalad 2 U.S. 504, 512 (1994

(noting that the Courtmust give substantial deference to an agency's interpretation of its

ORDER15

ence

=

is
)]

5 OWN




© 00 N o o b~ w N Pk

N N NN NN P PR R R R R R R
N W N P O © 0O N o oM W N PRk O

regulations”). This court’s task is not to decide which among several competing interpnet
best serves the regulatory purpose. Rather, thig owust defer to the Secretary's interpretat
unless an *“alternative reading is compelled by the regulation's plain language or by
indications of the Secretary's intent at the time of the regulation's prdmoaldd. (quoting
Gardebring v. Jenks 485 U.S. 415, 43(q1988)) This broad deference is all the mdg
warranted when, as here, the regulation concerns “a complex and highly tecbgidatory
program,” in which the identification and classification of relevant “criteria necessarilyee
significant expertise and entail the exercise of judgment grounded in poferns.” Id.
(quotingPauley v. BethEnergy Mines, In601 U.S. 680, 697 (1991)).

Indeed, the D.C. Circuit has statdtht “[a court’s] review in such cases is ‘more
deferential . . . than that afforded un@#revron” Wyo. Outdoor Council v. U.S. Forest Serv
165 F.3d 43, 52 (D.C.Cir. 1999) (internal citatmmitted);Psychiatric Inst. of Washington,
D.C., Inc. v. Schweike669 F.2d 812, 813-814 (D.C.Cir. 1981) (noting that “where the decig
under review involves an agency'’s interpretation of its own regulations, forming @art of
complex statutory s@me which the agency is chargeith administering, the arguments for
deference to administrative expertise drthair strongest”). Moreover, this Court has made
clear that “[t]he high degree of deference due to the Secretary’s interpretation of Medicarg
regulations extends to the PRM provisions, which are themselves interpretatgulations.”
Cmty. Care Found. v. ThompsaeHi2 F. Supp. 2d 18, 22-23 (D.D.C. 2006) (internal citation
omitted)(citing Shalala v. St. PauRamsey Medical Cir50 F.3d 522, 528 (8th Cir.1995). Thu

the PRM instructions are entitled to a high level of deference.
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B. Analysis

The issue before thiourt is whether the Administratortecision that CMS’ mudill
policy applies to a provider’s dual-eligible bad debts when the provider does noppsetin
the Medicaid program i&@rbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law” or “unsupported by substantial evidence in a case.”

1. The Must-Bill Policy Is an Appropriate Exercise of the Secretary’s
Authority to Interpret Her Own Regulations

The Medicare statute gives the Secretamgad discretion to determine what “reasona
cost[s]” of services to Medicare beneficiaries may be reimbursed to “providers of ser
CHMP, 323 F.3d at 789; 42 U.S.C. 8§ 1395x(v)(1)(A) (stating that reasonable costs “sk

determined in accordanceith regulations establishing the method or methods to be useq

ble
ices.”
1all be

, and

the items to be included’)t also grantshe Secretary broad discretion as to what information to

require as a condition of payment to providers under the Medicare program. 42 U.
1395¢g(a). Since “Congress has explicitly left [this] gap for the agencyl,toafily regulation
regarding the issue must be “given controlling weight unless [it is] anpjtcapricious, of
manifestly contrary to the statuteCHMP, 323 F.3d at 790 (quog Chevron 467 U.S. at 843
44),

Utilizing this statutory authority, the Secretary has promulgated regulations setting
what constitutes “bad debt.” CMS defines bad debt as the “amounts considered
uncollectible fran accounts and notes receilabhat were created or acquired in providi
services.” 42 C.F.R. 8§ 413.89(d). This includes any unpaid Medicare deductible
coinsuranceld. CMS has established four critetfat must be satisfied in ordr thebad debt
to be “allowable™in otherwords, eligible for reimbursement:

(1) The debt must be related to covered services and derived from deductible and
ORDER17
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coinsurance amounts.

(2) The provider must be able to establish that reasonable collection efforts were

g??ri.e debt was actually oollectible when claimed as worthless.

(4) Sound business judgment established that there was no likelihood of recovery

at any time in the future.
Id. at 8§ 413.89(e). CMS provides further interpretative guidance through PRM 88 310, 3
322.Section 30 defines a “reasonable collection effort” as an effort similar to what a pro
would make to collect amounts owned by fMadicare patients andrustinvolve the issuancg
of a bill....” (SeeC-Dkt. No. 14, Ex. 1 at - (emphasis added).)t also stateshat the
“provider’s collection effort should be documented” with “copies of the bill(s).ld."dt 36.).
Section 312 exssesproviders from billing indigent patients, but this section does not spe
the financial obligations of the state Medicaidgnam under these circumstanced. &t 36.).
Section 322 addresses this. Section 322 provides that any portion of Medipangrents ang
deductibles owed and not paid for by daehdgibles, and for which the state is not responsi
maybe clained asMedicare bad debtld. at 38 to 38.1.). However, where “a State is obligat
by statute or under the terms of its [Medicaid] plan to pay all, or any patedfedicare
deductible or coinsurance amounts, these amounts are not allowable as bedndeb
Medicare.” (d.). In other wordswhere a state may be liable for coinsurance and deductible
not paid by the patient, bad debt can be reimbursédand tothe exent that the state does n
pay.

These propositions, in the Secretary’s view,essarily imply that a potentially liabl
state must be billedSee CMHP 323 F.3d at 794. Otherwise, the Secretary contends
requirementunder PRM § 32 that the state not have satisfied the patient's debt woul

illusory if the regulations did notripose a duty to demand payment from the skdtet 79495.

This court agrees that PRM 88 310, 312, and 322 are reagoaallto require that the state
ORDER18
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billed. At most, these provisions are ambiguous, and this court must defer to the Sec
ressonable determination that billing is requiréti.at 796.

The court also finds that the mistl policy is consistent with the Medicaréatute and
regulationsand is not an ueasonable implementation of eith&he Secretarassertghat the
policy is necessary to ascertain whettisrasonable collection efforts [have been] made”
that “the debt was actually uncolldide when claimed [as worthlesshs required by Sectio
413.89(e).CMHP, 323 F.3d at 792 (quotinGalifornia Hosp, 2000 WL 33170706, *3. The
Secretary claims that billing the state is the most straightforward and reliable way of deter
whether, and, if so, how much the state will paypatient’s financial situation and Medica
eligibility status may changever the course of a very short period of time. As such,
Secretary argues, becauiee State maintains the most accurate patient informegigardinga
patient's Medicaid eligibility status #@lhe time of service, it is in the best position to deteen
the State’sost sharing liability for unpaid Medicadeductibles and coinsuran¢€-Dkt. No. 1,
Ex B at 9.). Giventhis assertionthis court is unable to say that the rAoidit policy is
inconsistent with the statute or regulations or is an unreboimaplementation of thentee
CMHP, 323 F.3d at 793 (noting that even though the “regulations can be read as not pre
the possibility of a provider’s establishing the criteria of § 413.80(e) by alteemagans...[t]hig
would not, however, justifytie court] refusing to accept thecgtary’s [mustill policy].”). It
is well established that courts “may not set aside the agency's interpretation merely

another interpretation was possible and seems better, so long as the agempytainda is

ORDER19

retary’s

and

=)

mining
d

the

n

cluding

pecause




© 00 N o o b~ w N Pk

N N NN NN P PR R R R R R R
N W N P O © 0O N o oM W N PRk O

within the range of reasonable meanings that the words of the regulation desyithiatric
Institute of D.C. v. Schweike#69 F.2d 812, 814 (D.C.Cir.1981).

2. The Must-Bill Policy Is Not New

Plaintiffs arguehat the Administrator’'s Decision is arbitrary and capricious because it is

based on a policy that cannot be found in the Medicare Act, the Medicare regulation go
reimbursement for bad debt, or CMS’ interpretive guidance on this issue. The sagredsAs
discussed above, thmustbill policy is set forth in PRM 88 310, 312 and 338d further
clarified inJSM 370 SeeCalifornia Hospitals Crossover Bad Debts Group AppeRRB Dec.
No. 2006D80 (2000 WL 33170706,*8). The misill policy has been consistently articulated
the final decisions of theSecretary addressing this issugee, e.g., Hoag Mem. Hog
Presbyterian Provider v. Blue Cros¥)02 WL 31548714 (2002Hospital de Area de Caroling
Admin. Dec. No. 9323; Concourse Nursing Homd®RRB Dec. No. 88152; St. JosepN
HospitalL, PRRB Dec. No. 84€109. Similarly, this court haslreadyaffirmed the musbill

policy. GCI Health Care Ctrs v. Thompso209 F.Supp.2d 63, 74 (D.D.C. 2002) (holding t
there is nothing arbitrary or capricioabout the requirementyee also, CHMP323 F.3d782,
793 (9h Cir. 2003) (holding that the mubill policy is a reasonable implementation of t

reimbursement system and consistent with the governing statute and regulations

3 The court is also persuaded by the Administrator's argument tfiadamental principle of the

[Medicare] program is that payment be fair to the providers, the ‘cataribto the Medicare trust fund’ and to the
other patients.” (€Dkt. No. 1, Ex. 2 at 16.). Therefore, the Secretary argues, thehifiystlicy is a lodcal
extension of the Medicare program'’s attempt to “reasonably balance][] the gocoitiae bad debt payment and th
need to ensure the fiscal integrity of the Medicare funding” against a previdaims for reimbursement “which
can be made under two different program|s] for which Medicare is the palgest resort.” Id.).
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3. The Must-Bill Requirement Did Not Require Noticeand-Comment
Rulemaking

Under the APA, an agency’s informal rulemaking must: (1) provide adequate ad
notice and publication of the proposed rule in the Federal Register, (2) affordtettgressons
and opportunity to comment, (3) publish the final rule with a statement of basis and purp
less than 30 days before its effective date, and (4) grant interestedspés right to petition fo
the issuance, modification or repeal of a rule. 5 U.S.C. § 533. Unless a specifiaoex
applies, these procedures apply tar#tbrmal rules, which are defined as “the whole or a paf
an agency statement of general or particular applicability and future effect design
implement, interpret, or prescribe law or policy[.]” 5 U.S.C. § 551.

Plaintiffs allege that “with no nor notification or opportunity for comment, CM
adopted a new and unprecedented interpretation of the-hilugiolicy and applied it
retroactively to deny Plaintiff[s’] Medicare reimbursement for otherwise allowaluledbhts.”
(C-Dkt. No. 13 at 32.). Rintiffs argue that in so doing, CMS failed to comply with the net
andcomment requires of the APA.

The noticeand comment requirements of the ARy appy to secalled “legislative”

or “substantive” rules; they do not apply to “interpretative rules, generairstats of policy, or

rules of agency organization, procedure, or practice.” 5 U.S.C. § 55&);e.g., Lincoln W.

Vigil, 508 U.S. 182, 196 (1993) (citifdcLouth Steel Prod. Corp. v. Thoma&S88 F.2d 1317
1320 (D.C. Cir. 1988))Cmty. Nutrition Inst. v. Young818 F.2d 943, 94946 (D.C. Cir. 1987
(per curium).When an agency issues an interpretative rule, it is only intending to e
ambiguous language, or remind parties of existing dutied create new lawSee Citizens tq
Save Spencer County v. ERZ00 F.2d 844, 876 & n. 153 (D.C.Cir.1979tdrpretative ruleg

may affect the way parties act or “alter the manner in which parties present themsethesis
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viewpoints to the agencyBatterton v. Marshall648 F.2d 694, 707 (D.C.Cir.198@abais v.
Egger, 690 F.2d 234, 238 (D.CCir.1982). Such effects are entirely permissible under
interpretative rule exception, so long as the rule represents the agency's exptErastatutory
or regulatory provision, and the rule is not intended to substantively change exgtisgand
duties.Fertilizer Institute v. E.P.A 935 F.2d 1303, 1308 (D.C. Cir.1991).

The D.C. Circuit has held that, generally speaking, an agency’s rule is a “legid

rule,” andthus subject to the APA’s noti@dcomment requirements, if a court can ans

affirmatively any of these questions: (1) whether in the absence ofilthéhere would not bé

adequate legislative basis for enforcement action or other agency action to confes lmen
ensure the performance of duties; (2) whether the agency has published the ruleadettud
Federal Regulations; (3) whether the agency has explicitly invoked its general legisbatime

and (4) whether the rule effectively amendgsiar legislative ruleAm. Mining Congress Wine

Safety & Health Admin 995 F.2d 1106, 1112 (D.C. Cir. 1993). None of these conditiags

been metlnstead, he Secretary’'policy is a classic example of an interpretive rulegeneral
statement of gy, not subject to the APA’s notice and comment rulemakeguirementSee
Guernsey Mem’l Hosp514 U.S. at 96 (Secretary need not promulgatgalation to “addres
every conceivable question in the process of determining equitbdursement”). r fact,
Plaintiffs, themselves, repeatedly charactettieepolicy as “interpretive.”

Plaintiffs citeParalyzed Veterans of Am. v. D.C. Arena..1A7 F.3d 579, 586 (D.C.
Cir. 1997), for the proposition that an agency can only change its interpretation ofaticagul
through noticeandcomment rulemaking(C-Dkt. No. 18 at 23. The courtin Paralyzed
Veterans quoting a Supreme Court decision, opined that

[tlo allow an agency to make a fundamental change in its interpretation of a
substantiveegulation without notice and comment obviously would undermine

ORDER22

the

slati

ver

174

efit

C

]

\"ZJ




© 00 N o o b~ w N Pk

N N NN NN P PR R R R R R R
N W N P O © 0O N o oM W N PRk O

. .. APA requirements. That is surely why the Supreme Court has noted (in dicta)

that APA rulemaking is required where an interpretation ‘adopt[s] a new position

inconsistent with ... existing regulations.’
Paralyzed Veterans of Anl1l7 F.3d at 586 (quotirfghalala v. Guernsey Mem. Hosp14 U.S.
87, 100 (1995))However,the D.C. Circuit court has held that thew interpretation mug
“significantly revise” the prior interpretatian order to trigger the notieendcomment procesyg
MetWest Inc. vSec'’y of Labar560 F.3d 506, 510 (D.C.Cir. 200Htaska Prof'l| Hunters Ass'
v. FAA 177 F.3d 1030, 1034 (D.C.Cir.1999) (hh an agency has given its regulatiof
definitive interpretation, and later significantly revises that interpretation, the agenam
effect amended its rule, which requires notice and commértis condition is not met if the
new interpretation can reasonably be interpreted as consistent with the pridtironensport
Ass’nof Am. v. FAA169 F.3d 1, 6 (D.C. Cir. 1999). HeregtBecretary'snterpretationof the
musthill policy does not significantly revise her prior interpretataomd nothing in her decisio
is inconsistent with existing regulations.

Paintiffs’ related assertion that the mdisill policy aose only after the decision i
CHMP is misguided In CHMP, the court upheld application of the nmumil policy to the
plaintiff providers’ cost years 1989995, well before the 2004 year issue bre.See CHMP
323 F.3d at 785. As previously stated, the nmilstpolicy upheld inCHMP and GCI derives
from longstanding Medicare regulations and manual provisions. 42 C.F.R. § 4BRBRBD§S
310, 312, 322. The only thing that occurred as a reactiothngddCHMP decision was thg
Secretary’s revisionf a separate manual provisiet?MR-1l § 1102.3L—that the Ninth Circuit
identified as ptentially in conflict with the musbill policy. Notably, though, the NintRircuit

concluded thait conflicted with the musbill policy and was noénforceableSee CHMP 323
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F.3d at 798. Although the Secretary thus subsequently revised that provision, tidinpadty
was in effect the whole timerdm before the 1989 yeat issue irCHMP to the present day.
4. The Secretary’s Enforcement of the MusBill Policy against Plaintiffs
The question remains whether it is arbitrary and capricious for the Sedretgply the
mustbill policy to a provider’s duaéligible bad debts when the providiwes not participate i
a state’s Medicaid prograrilon-participatingprovidersare caught in a classic Cat@®. They
provideservicego duateligible patients (at least soméwhom become Medicaid eligibkdter
theywere admitted to the facilitigand then attemb collect paymenfor the bad debt incurre
as a result of those servicdhe Flrefusego reimbursehe facilities without a statissued RA
and the statesefuse toissue the RAsComplicating the issue further ike fact that Plaitiffs
indicate that some states are unwilling to certify their facilities. It seems that Plaintiffs are
the untenable position of either refusing to treat -@ligible patients pabsorbing the bad del
associated witthose patients.
Counsel ér the agencgtatedat oral argument that it is the Secretary’s position that
states are requiretb issue RAs(regardless of a provider’s participation statasyl toenroll
Plaintiffs’ facilities in their Medicaid programs. Failure to do so violdtes governing statute
and regulationsHowever, agency’s counsel conceded tlhas in a better positionhan the

providersto ensure that the states comply with the applicable regulations of the Me

—

left in

Dt

the

[

dicaid

program.On the other hand, Plaintiffs’ counsel conceded at oral argument that, to date, the

providers have not submittqatoper bills for services provided to actual patients. Rather,
providers submitted “sample” bills with fabricated claim numbers.

In light of these circumstanceBJaintiffs are not entidd to summary judgmerat this

time. They have nomade the correct applications to receive reimbursem&&vertheless, the
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court is not willing to place a stamp jpidicial approval on a policy that puts nparticipating
providers in the position of not being paid dwethe delinquencyof federallyfunded state
programs.If, at some point, Plaintiffs can establish that they have submitted the commast
and made the right applications, it may in fact, in those circumstaresarbitray and
capricious for the Secretary to not accept an alternative form of documentatioreguitethat
the states comply with her regulations.

5. The Secretary’s Prior Inconsistent Treatment of Plaintiffs’ Bad Debt
Claims

Plaintiffs argue thathe Administrator’'s Decisions are arbitrary and capricious bec
they constitute an unexplained departure from CMS’ prior treatment of theteldyible bad
debts. The Secretary’s application of the mhilitpolicy to Plaintiffs is inconsistent withhe
Secretary’s prior treatment of Plaintiffs’ reimbursement requests. For all of timiffafacost
reporting prior to fiscal year 2062005, and in fact, for some of Plaintiffs’ subsidiary faciliti¢
the cost reporting periods applicable in fiscal y2@05, the FIs reimbursed Plaintiffs for dud
eligible bad debts without Medicaid RAs. Indeed, Select Specialty’s Fl, in an ereall Aaril
5, 2007, confirmed the Secretarggacticeof not requiring Medicaid RAs in order to reimbun
Medicare bad debtif a provider is not Medicaid certified, they shouldn’t be required to bill
state before we allow the bad debt as the state does not have any liability-Ntedioaid
certified providers.” (SAR 549.). Plaintiffs also note that before PRM8 11023L was
rescinded by the Secretary after t8&IMP decision in 2003t provided: “it may not be
necessary for a provider to actually bill the Medicaid program to edtabMedicare crossove
bad debt where the provider can establish that Medicaid is not responsible fognpay
Therefore, Plaintiffs argue, the Administrator's Decisiansarbitrary and capricious becau

they did not take into accouRtaintiffs’ legitimate reliance interests.
ORDER25
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As the United States Supreme Court has stated: “Sudden and unexplained ch
change that does not take account of legitimate reliance on prior interpretatidrertarbitrary,
capricious or an abuse of discretionStiley v. Citibank517 U.S. 735, 742 (19963ge also
F.C.C. v. Fox Television Stations, In656 U.S. 502 (2009) (an administrative determinatio
arbitrary and capricious if it “depart[s] from a prior policy sub silentio” ¢hé “prior policy has

engendered serious reliance interests” that were not taken into account)eféhéact that ra

agency interpretation contradicts a prior agency position is not &taley 517 U.S. at 747

(stating that thange is nofnecessarilyjinvalidating, since the whole point &hevronis to

Ange or

leave the discretion provided by the ambiguities of a statute with the implementing agency”). But

if the change does not take into accouriegitimate reliance on prior interpretaticsge, e.g.,
United States v. Pennsylvania Industrial Chemical Gotpl U.S. 655, 67675 (1973)it may
be “arbitrary, capri@us [or] an abuse of discretiorSmiley 517 U.S. at 742.

Here, the Secretary did not change her pelitye mustbill requirement is

longstanding—but CMS did change how it enforces the policy. As the Ninth Circuit noted at the

time of theCHMP decision, CMSyuidance PRMI § 1102.31 allowed providers to show other

documentation in lieu of billing the stat€aHMP, 323 F.3d at 798. The Ninth Circuit noted that

this conflicted with the mustill policy and, therefore, was unenforceabld. Accordingly, on
August 10, 2004, the Secretary revised that provision, reiterating that thdithpsticy applies

to dualeligible beneficiarie$.

4 Plaintiffs also note that prior published instructions for completing fo@RA339 (Provider Cost Report

Reimbursement Questionnaire) stated that, “it may not be necessarprovider to actually bill Medicaid to
establish [duatligible] bad debt where the provider can establish that Medicaid is nohs#slpdor payment. In
lieu of billing Medicaid, the provider must furnish documentation of [idaid eligibility and nompayment that
would have resulted from billing Medicaid].” {8R at 511513.). CMS deleted this language from HGB329,
effective on October 1, 2003, well before the fiscal years at issue 8esSIDkt. No. 20 at 8.).
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1°2)

The court finds it significant that the mstl policy had not been applied to Plaintiff
dual-eligible bad debt claimbefore the FIs’ current disallowance at issue h&ee,(e.g.S-Dkt.
No. 20 at 8 (citing an email from Select Specialty’s FI: “CMS...has historically taken the
position that the [mushill] policy does not apply, and the billing is not required, where
Medicaid, as a matter of law, cannot be responsible for the claimAR(&t 549).). JISM 37(
may haveplaced providers on notice that CMS would no longer accept documentation in |ieu of
a state’s RA, but it was not issued until August 10, 2004. The Secnetavyseeks tg
retroactively apply JSM 370 to Plaintiffs’ cost reporting for fiscahrge20042005. The
Secretary provides no explanation for her sudden change in enforcementhahier $tate that
prior inconsistent reimbursements are “unfortunate.” Nor does she explain why @om
Plaintiffs’ subsidiaries receive reimbursement for 2005 -@ligible bad debt claims that were
not substantiated with state RAs. Furthermore, Plaintiffs argue that JISM 370 was isswed fo fis

intermediaries, noto providerslike Plaintiffs. They contend that the first time they becgme

174
o

aware of the Secretary’s new enforcement policy was in,2@0&n their respective Fls rejectg
the cost reports for fiscal years 2004 and 2005.

Based on these allegations, tiurt finds hat CMS’ enforcement of the musill policy
to Plaintiffs’ claims may “constitute a change that does not take [into] account [] legitimate
reliance on prior interpretation” and therefore may be arbitrary, capsi or an abuse qf
discretion.”Smiley v. @ibank, 517 U.S. 735, 742 (1996). Therefore, the court will remandetg th
agency for reconsideration thfe limited issue of whether Plaintiffs were justified in relying|on
CMS'’ prior failure to enforce the mubill policy with respect to duatligible reimbursement
claims from norparticipating Medicaid provider§ee NTEU v. Fed. Labor Relations Aug0

F.3d 1510, 1514 (D.C. Cir. 1994).
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IV. CONCLUSION

Based on the foregoing, the court HEREBY rules as follows:

Defendant’s and Plaintiffs’ motions for summary judgment are GRANTED ingpar
DENIED in part.Plaintiffs’ cases are REMANDEIMDo the agency for reconsideration the
limited issue of whethein 2004 and 200%laintiffs’ were justified in relying othe Secretary’s
prior failure to enforce the mubtH policy against them.

DATED this 26th day oMarch 2012.

Barbara Jatobs Rothstein
U.S. District Court Judge
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