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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAROLINA ZALDUONDO ,
Plaintiff
V. Civil Action No. 10-1685RCL)

AETNA LIFE INSURANCE COMPANY

N N N N N N N N N N

Defendant

)

MEMORANDUM OPINION

This isan ERISA suit, involving a plaintiff suingninsurance company for denying a
claim for benefits under a health plan. Before the Court are defendant’s MotianD)&niss
the Amended Complaint ammaintiff's Motion [9] to File a SwReply. Upon consideration of
the motions, oppositions, replies, the entire record in this case, and the applicakie I@aurt
will grantin part and deny in part defendant’s Motion [6] to Dismiss the Amended Complaint
and deny plaintiff's Motion [9] to File a Sureply.
l. BACKGROUND

The plaintiff inthis case is Carolina Zalduondo, who has had probieithsone of her
hips. Am. Compl. [5] 13, Marl4, 2011. In August 2009, she decided to pursue a surgical
treatmentfor her hip problem. As an employee of an advertising agency in the D.C. area, she
participated inher employer’'s healtltare plan. Id. 4-9. Aetnalife Insurance Company
(“Aetna”) is the service provider for that plan, qrertifying medical services received phan
participants and adjudicating coverage and payment cldon$§9.

Only health care services provided by certain physicians within Aetna’s kebtwer
coveredby Ms. Zalduondts plan andshewas allegedly unable to locate successfully an “in

network” physicianwho wascapableof performingthe surgery she requiredd. at 13. She
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called Aetna, seeking information regarding whapstshe would have take to get the services

of a particularout-ofnetwork physician(“Dr. Wolff”) covered by the planld. Y14. She was

told that to gethis services covered, she first had to demonstrate that Aetna’s network was
deficient. Id. 16. It's unclear what sort of showirlgs. Zalduondanade to Aetna or what sort

of review was undertakembutin a letter dated September 1, 2009, Aetna denied her request to
haveDr. Wolff's servicedreated as wmetwork servicesinder the planid. {17.

On September 11, 200®1s. Zalduondaeceived a letter from Aetna denying her request
that the company pre-certify the surgical procedure she was planning toltha§21. She again
called Aetnaapparently to dispute Aetna’s decision, and the company arranged a telephone call
betweenDr. Wolff and the doctor from Aetna who had originally denied hercpréfication
request. Id. 22-24. That call took place on September 14, 2009, only two days bdfore
Zalduondohad scheduled heurgery. Id. 124, 28. While it's unclear what transpired during
this call, followingMs. Zalduond&s surgery on September 16, 2009, Aetna notified her that the
surgery would not be covered for various reasdds{29-30. Her dispute with Aetna abatlie
sufficiency of its physician network persistdshwever,with Aetna stating that she could have
been adequately treated-network by two physicians othéhan Dr. Wolf, id. 30, andMs.
Zalduondomaintainingthat these physicians weren't qualifiedp@erformher surgery Id. 31—

32.

She brought suitn this Court against Aetna in October 2010 for violations of the
Employee Retirement Income Security AERISA”), 29 U.S.C. § 1002t seq. Her Amended
Complaint brings two claims. First, shengsa claim for improper denial of benefif&laim

1”) under 29 U.S.C. § 1182)(1)(B), whichauthorizes civil suits by plan participants to recover

! This case was originally before the Honorable Richard W. Roberts. Havielamuary 2001 it was reassigned
by consent to the Honorable Beryl A. Howell, and then again reassigtigd @ourt in February 2012.
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benefits due under a plamd to enforce participants’ rights under a plan. Am. Compl. [5} 138
43. Shealleges, in Claim 1,that Aetna failed to fily and fairly review her claimfailed to
provide her with information regarding the bases of its decision to deny hey afadnaiolateca
certain Department of Labor regulation that requires the “fiduciafyd group health plan, in
deciding an appeal of an adverse benefit determination based at least in partrmedita
judgment, to consult with a “health care professional who has appropriaténgrand
experience . ...” Am. Compl. [5] 11 40, 42—43 (citing 29 C.F.R. 8 256A.80)&)(iii)).

Her second clain{“Claim 2”) is for breach of fiduciary dutiesld. 144-49 (citing 29
U.S.C. 81132(a)(2)). She alleges that Aetna breached its fiduciary duties by failing to
communicate with her properly abaime avaiability of in-network providersmisrepresentig
services covered by the pldailing to inform her of the reasons for denying coverage of her out-
of-network physician,and misrepresenting the qualifications of the company‘setwork
physiciars. Id. 144-48. As toClaim 1, Ms. Zalduondowvants Aetna to pay her benefit claims at
the innetwork rates for Dr. Wdlf‘and all physicians and specialists who treated” her; to pay for
“the specific procedures” performed by Dr. Wolland the anesthesiologist and surgical
assistants involved” in the surgery; and to pay her attorney’s fees and expensg¢€. As to
Claim 2, she seeks declarations that the plan’s administration is inconsistent witlarthe
documents and with regulations governing the claims appeal prddess.

In February 2011, Aetna filed a Motion to Dismiss [4] 1, Feb. 25, 2011, but Judge
Howell deniedit as moot becauskls. Zalduondoamended her complaint a couple of weeks
later. In March 2011, Aetna filed the instdvibtion, seeking dismissal dfls. Zalduondts
Amended Complaint. Def.’s Mot. Dismiss [6] 1, Mar. 31, 2011. Aetiaddion to Dismiss
became ripe at the end of April 2011. However, to bring to the Court’s attention a recent

Supreme Court déesion with (purportedly)some bearingn its review of Aetna’sviotion to
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Dismiss,Ms. Zalduonddiled a Motion toFile a Sur-Reply at the end of May 2011. Pl.’s Mot.
File SurReply [9] 1, May 26, 2011.
Il. LEGAL STANDARD

A motion to dismiss is appropriate wharcomplaint fails “to state a claim upon which
relief can be granted.” Fed. R. Civ. P. 12(b)(6). To overcome this hurdle, a complaint must
contain “a short and plain statement of the claim showing that the pleadétlésiea relief, in
order to givethe defendant fair notice of what the. .claim is and the grounds upon which it
rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (internal quotations omitted). The
Court must “accept as true all of the factual allegations contained gothplaint,” Atherton v.
District of Columbia 567 F.3d 672, 681 (D.C. Cir. 2009), and grant a plaintiff “the benefit of all
inferences that can lmkerived from the facts allegédKowal v. MCI Commc’ns Corpl6 F.3d
1271, 1276 (D.C. Cir. 1994). However, the Court may not “accept inferences drawn by plaintiff
if such inferences are unsupported by the facts set out in the complaint.Ih other words,
“only a complaint that states a plausible claim for relief survives a motion to dismdisbcroft
v. Igbal 129 S. Ct. 1937, 1950 (2008ge also Athertqrb67 F.3d at 681.
1. STATUTORY FRAMEWORK

ERISA was enacted as a comprehensive regulation of private employee bansfitopl
the purpose of protecting their participants and beneficiagese Aetnddealth Inc. v. Davila
542 U.S. 200 (2004Pilot Life Ins. Co. v. Dedeau®81 U.S. 41 (1987). To enforce compliance
with ERISA and the terms of ERISA plans, the statutéhorizes participants or beneficiaries of
suchplans to bring suit in federal court to recover benelits under the terms of their plaois
to enforce their rights under such plan§ee29 U.S.C. § 1132(a)(1)(B). Participants or
beneficiaries may also sugia 8 1132(a)(2), for “appropriate relief” under 8 1109, which

estdlishespersonal liability for an ERISA fiduciary for breaahof fiduciaryduties that result in
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losses to the planSee29 U.S.C. § 1109(a). Finally, plan beneficiaries or participants may sue
under § 1132(a)(3) to enjoin violations of ERISA or of the termasnoERISA plan, or to obtain
“other appropriate equitable relief” to redress or enforce such violatidn§.1132(a)(3).

While ERISA does not explicitly require exhaustion of administrative reragettie D.C.
Circuit has held (alongside most other circuits) that plaintiffs seeking tveebenefits under
ERISA plans must exhaust available administrative remedies under thosdelare bringing a
lawsuit in federal court.Commc’ns Workers of Amer. v. Amer. Tel. & Tel.,@0. F.3d 426,
431-32 (D.C. Cir. 1994)see also Dorsey v. Jacobson Holman, PLEZQ7 F. Supp. 2d 21, 27
(D.D.C. 2010). The exhaustion requirement applies to claims for benefits as waelies folr
breach of fiduciary dutyDorsey 707 F. Supp. 2d at 2(¢iting Simmons v. WilcgX911 F.2d
1077, 1081 (5th Cir. 199))and“prevents premature or unnecessary judicial interference with
plan administrators.”Cox v. Graphic Commc’ns Conference of Int'l Bhd. of Teamst&3 F.
Supp. 2d 23, 29 (D.D.C. 2009). Furthermore, requiring plan participants to exhaust their
administrative remedies enables plan administrators to manage plans é&fficentect their
errors outside of court, interpret applicable plan provisions, and assemble a factudthat
would assist a reviewing court @valuating their actionsSee Makar v. Health Care Corp. of
Mid-Atlantic (CareFirst) 872 F.2d 80, 83 (4th Cir. 1989).

V. AETNA’S MOTION TO DISMISS
Aetna presents two principal argumérits its Motion: first, that certain components of

Ms. Zalduond& claim for demal of benefits inClaim 1 must be dismissed for failure to exhaust

2 Aetnaalsoargues, although somewhat ha#fartedly, thatMs. Zalduonds ERISA claims should be dismissed
because she fails, in her Amended Complaint, to allege that streamployee of WP Group USA, Inc., a plan
participant, or a plan beneficiary. Def.’'s Mem:-1p2. Her claims require that she be a plan “participant” or
“beneficiary” to obtain relief.See29 U.S.C. 8 1132(a)(3). However,Aetna’s argument fails because the Court,
on a motion to dismiss, must gi¥s. Zalduondahe benefit of all reasonabinferences that can be derived from
the facts alleged{owal 16 F.3d at 1276, and it is more than reasonable to infer that she was an eropljre
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administrative remedies; and second, @laim 2 should be dismissed becaldge. Zalduondts
Amended Complaint only alleges harm to herself, rather than harm to theTgtarCourt will
discuss these arguments, and Ms. Zalduondo’s responses, in turn.

A. Claim 1: Improper Denial of Benefits

As to the exhaustion issue, the Court finds that Ms. Zalduoradlegationsin Claim 1
are insufficientas to mostspects othat claim As stated above, plaintiffs seeking to recover
benefits under ERISA plans are required to exhthest administrativeemedies before filing
suit. Commc’ns Workers40 F.3d at 43432. While Ms. Zalduondts complaint has a section
titled “Exhaugion of Administrative Remedies~which would have been an ideal location to
provide specifics on this issuehat section failsto allege the necessary fgcigsstead, it
curiously incorporates the “foregoing” paragraphs, even though none of the paragraphs
precedinghe section contain any facts related to her pursuit of administrative appéaimnafs
alleged errors andmissions.SeeAm. Compl. [5] /3.

Ms. Zalduondts only reference in heAmended Complainto facts that, if proved,
would demonstrate exhaustion of administrative remedies is her statementgmapai@y, that
she “twice appealed [Aetna’s] refusal to pay Dr. Wolff's treatment atndnetwork rate . . . .”
Id. §37. By contrast, she pleads fazts indicating that she exhausted her claim Aetha
improperly denied coverage for tlseirgical procedure on various grounds, including that the
procedure was “g@erimental” or “investigationdl. Id. 29 Ms. Zalduondowas required to
seek an admistrative resolution ofhis distinctissuebefore asserting asa claimin this Cout,
and to allege facts in her Amended Complaiat, if true, would prove that she did s8uch

facts, however, are not alleged.

Group USA, Inc., and plan “participant” or “beneficiary given the course of conduct between the partis she
sought coverage for the services of herafubetwork doctor.

6



Ms. Zalduondaattempts to remedy thjgleadingdeficiency by attaching evidence to her
Oppositon to Aetna’s Motion to Dismiss.Pl.’s Opp’n [7] 3, Apr. 19, 2011. Howevethe
Court, in reviewing that Motion, may only consider “the facts alleged in the eampl
documents attached thereto incorporated therein, and matters of which it may take judicial
notice.” Stewart v. Nat'l| Educ. Assm71 F.3d 169, 173 (D.C. Cir. 2006). The evidence
attached taMs. Zalduondo’s Opposition was not attached to her Amended Complaint, and while
a documendoesn’t have to be named to be “incorporated” in a comptaetVeiner v. Klais &

Co, 108 F.3d 86, 89 (6th Cir. 1997), there has to be something in the Amended Complaint
referencingthe specificdocuments she attach&sher Opposition. Howevekls. Zalduondds
Amended Complaint does not “incorporate” these documents in any sense, and therefore the
Court will not consider them.

Accordingly, the Court will dismiss from the ambit Glaim 1 of Ms. Zalduonde
Amended Complaint any clainether thanhe claim that Aetna improperly refused to play
Dr. Wolff's surgicalprocedure at the company’'s-metwork rates.While Aetna, in its proposed
order, asks the Court to dismiss the Amended Complaint “in its entisegfroposed Order {6
1] 1, its Motion to Dismiss fails to challenge Claim 1 to the extent thas based on the
allegation that Aetna improperly denied Ms. Zalduondo’s request to have Dr. Walffisa
procedure covered at themetwork rate. Therefore, that aspect of Claim Ingues its Motion
to Dismiss.

B. Claim 2: Breach of Fiduciary Duties

The Court concludes thMs. Zalduonds Amended Complairfails to statea claim for
breach of fiduciary dyt in Claim 2, whether brought unde29 U.S.C. § 1132(a3j or §

1132(a)(3).



As an initial matter Ms. Zalduondo’s Amended Complaint asserts 29 U.S.C. 8§
1132(a)(2) not § 1132(a)(3)as the basis for her breach of fiduciary claim. Am. Compl.49] 1
Section 1132(a)(2), as specified above, authorizes plan participants to sue ayfiondiahalf
of the planfor “appropriate relief” under 8 1109. Section 1E39ablishepersonal liability for
an ERISA fduciary who breaches fiduciadyties that result in losses to the pl&ee29 U.S.C.

8§ 1109(a). In Aeta’'s Motion to Dismissit arguesthat Ms. Zalduonds Amended Complaint

fails to state a claim for relief under Section 1132(a)(2) because the only harm IMsortio

alleges is harm tberself rather than harm to the ERISA plan. Def.’s Meml]&. The Court
agreeswith Aetng given that the Supreme Court has stated that the principal concern of § 1109
is with “misuse of plan assets, and with remedies that would protect the eatiregther than

with the rights of an individual beneficiary.Massachusetts Mut. Life Ins. Co. v. Russ#ii3

U.S. 134, 142 (1985). Indeed, the Supreme Court has stated clearly that 8§ 1132(a)(2) “does not
provide a remedy for individual beneficiariesvarity Corp. v. Howg516 U.S. 489, 515 (1996).

In short, Ms. Zalduondo doesn’t allege that Aetna’s various errors and omissionedrasul

harm to the plan, and so Clainag allegednay not go forward under 8 1132(a)(2).

Ms. Zalduondaargues in her Opposition that 8§ 1132(a)(3) provid@eslternative basis
for relief. Pl.’'s Opp’n [7] 4. However, the Court concludes that even if Claim 2 is construed as
brought under that ERISA provision, the claim fails to survive Aetna’s Motion to Bssmi

As stated above§ 1132(a)(3)of ERISA permitsplan beneficiaries or participants
bring suitto enjoin violations of ERISA or of the terms of an ERISA plan, or to obtain “other
appropriate equitable relief” to redress or enforce such violatidt®.U.S.C.§8 1132(a)(3).
While the D.C. Circuit has not decided whether a plaintiff may simultanepustue a claim for
denial of benefits under § 1132(a)(1)(B) and a claim for breach of fiduciary duty under §

1132(a)(3), the Supreme Court has noted that “where Congress elsewhere providett adequa
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relief for a beneficiary’s injury, there will likely beo need for further equitable relief, in which
case such relief normally would not be ‘appropriatd/drity Corp.516 U.S. at 51%quoting 29
U.S.C. 8 1132(a)(3)).Section 1132(a)(3) is a “catchall provision” that “act[s] as a safety net,
offering apprpriate equitable relief for injuries caused by violations that [§ 1132] does not
elsewhere remedy.1d. at 512. Courts in this Circuit have generally followed the view of the
majority of circuits that a breach of fiduciary claim under § 1132(a)(3) castantd when a
plaintiff has an adequate remetty her injuriesunder § 1132(a)(1)(B).See Kifafi v. Hilton
Hotels Ret. Plan616 F. Supp. 2d 7, 39 (D.D.C. 200€@)ark v. Feder semo & Bard, P.(527

F. Supp. 2d 112, 116 (D.D.C. 200Qrummett v. MetroLife Ins. Co, No. 0601450 (HHK),
2007 WL 2071704, at *2—3 (D.D.C. July 16, 2007).

The Court finds thaequitable reliefpursuant to § 1132(a)(33 not appropriate in this
casebased on the allegations in the Amended Complaint. drttg harm allegedn Ms.
Zalduondo’s Amended Complatatthat is, theharm suffered byerthrough Aetna’s allegedly
improper denial of her request to pay for Dr. Wolff's medical services-a¢timork rates-is
adequately provided for in the den@itbenefits claim broughtursuant to § 1132(a)(1)(BMs.
Zalduondo does not allege harm to herself ftbmapparentlyisolated administrative errors or
omissionsshe lists in paragraphs 44 to 48 of her Amended Comjplahis separable from the
harm flowing from the allegedlynproper denial of benefits, and therefore she hagpledtfacts
establishingher entitlement to equitable relief under 8§ 1132(a)(3ee Kramler v. H/N
Telecomm. Servs., IRG05 F.3d 672, 681 (7th Cir. 2002).

Ms. Zalduondo suggests, based on a district court case out of Pennsylvania,Gloairthe
should defer dismissing her breach of fiduciary claim until it is determin¢@deguate relief is
actually available under 8 1132(a)(1)(B)Pl.’'s Opp’'n [7] 5 (citingParente v. Bell Atlantic

Pennsylvaia, No. CIV. A. 995478, 2000 WL 419981, at *3 (E.D. Pa. Apr. 18, 200Bt the
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Court finds that this owtf-circuit authority conflicts with the weleasoned views of courts in
this Circuit, which have found that the determination of adequacy mustile based upon the
allegations in the complaingnd not upon the merits outcome of particular clain®ee, e.g.
Stephens v. US Airways Grqugb5 F. Supp. 2d 112, 120 (D.D.C. 2008yummett 2007 WL
2071704, at *3.

Therefore,Aetna’s Motion to Dismiss will bgrantedwith respect to Claim 2 of Ms.
Zalduondo’s Amended Complaint.
V. MS. ZALDUONDO'S MOTION FOR LEAVE TO FILE A SUR -REPLY

Ms. Zalduondoseeks leave to file a sueply, based upon her contemt that a recent
case from the Supreme Court is relevant to the Court’s resolution of Abtoaiten to Dismiss.
Pl.’s Mot. Leave [9] 1, May 26, 201IMs. Zalduondargues thaCigna Corp. v. Amaral3l S.
Ct. 1866 (2011) “clarifies” that breach of fiduciary claims brought under 29 U.S.C. 8§ }(B32(a
are not limited to relief to the plan, but also permit individualized reliefs Reply [11] 2, June
20, 2011. However, there has been clarity on this point among courts for many $ears.
Varity, 516 U.S. at 50416. In any casehe Court has read the Supreme Court’s decision in
Amarg and Ms. Zalduonds attached SuReply, and concludes that neither is helpful is
resolving the issues before the CourhereforeMs. Zalduond&s Motion [9] to File a &r-Reply
will be denied.
VI. CONCLUSION

For the reasons stated above, the Court will giramart and deny in padefendant’s
Motion [6] to Dismiss the Amended Complaint and deny plaintiff's Motion [9] to &ilBur
Reply.

A separate Order consistent withs Memorandum Opinion shall issue this date.

Signed by Royce C. Lamberth, Chief Judge, on February 27, 2012.
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