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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CAROLINA ZALDUONDO, )
Plaintiff, )

V. ) Civil Action No. 10-1685 (RCL)
AETNA LIFE INSURANCE COMPANY, )

Defendant. )

MEMORANDUM OPINION

Before the Court are two motions filed bwjpitiff Carolina Zalduondg@“plaintiff’). The

first is a Motion for Reconsideration [17] askifay a reversal of this Court’s February 27, 2012,
interlocutory Order [13] dismissing plaintiff's breach of fiduciary claim. The second is
plaintiff's Motion for Leave tdfile a Second Amended Complaii8]. Upon consideration of

the motions [17, 18], the oppositioffal, 22], the replies [24, 25{he entire record herein and
the applicable law, the Motion for Reconsideration [17] and the Motion for Leave to file a
Second Amended Complaint [18] are deniedHowever, eight paragraphs in the Second
Amended Complaint, specifiba paragraphs 4, 823, 24, 33, 34, 37, and 38, will be deemed
incorporated into plaintiff's Amended Compia [5]. Having now demonstrated exhaustion,
plaintiff will be allowed to proceed on her claims for denial of benefits and for the improper

refusal to pay for her procedure attA&s (“defendant”) in-network rate.

FACTUAL BACKGROUND
The facts of this case are set autthis Courts prior opinion,Zalduondo v. Aetna Life

Ins. Co, --- F. Supp 2d ----, 2012 WL 612811 (D.D.CbhF&7, 2012), and so only the applicable
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facts are set out here. Undanlg this action was defendant #ha Life Insurance Company’s
decision not to pay for plaintiff's hip opdian. Am. Compl. [5] { 26-30, Mar. 14, 2011.
Plaintiffs Amended Complaint sought relief under 8 502 of the Employee Retirement Income
Security Act (“ERISA”), codified as 29 U.S.C. § 113H. 2. Specifically, plaintiff brought
claims under 8 1132(a)(1)(Byr the improper deniadf benefits and for Aetna’s refusal to pay
her surgeon at the company’s in-network rated under § 1132(a)(2) for breach of fiduciary
duty. Am. Compl. [5] 11 38-49, Prayfor Relief A. Plaintiff clarified her pleadings in her
Opposition Motion, claiming that 8 1132(a)(3) prowddan alternative basis of relief. Pl.’s
Opp’'n [7] 4, Apr. 19, 2011.

By way of this Court's February 22012, Order and Memorandum Opinion, all of
plaintiff's claims save one were dismisse@rder [13]; Mem. Op. [14] 10. Relief under 8§
1132(a)(2) was held inapplicable because § 1133(a)(thorizes plan participants to sue when
thenplan has suffered a loss due to a breach of fiduciary duty, and in this case the only alleged
injury is to the plaintiff. Id. 8. This Court likewise held th& 1132(a)(3) could not survive the
defendant’s 12(b)(6) motion because, as a igkneile in this Circuit, “a claim under §
1132(a)(3) cannot stand whereaiptiff has an adequate medy for her injuries under 8§
1132(a)(1)(B).” I1d. 9. As for plaintiff's claims under 8132(a)(1)(B), this Court held that the
facts plead did not establish plaintiff's exh@éois of administration remedies as required by
ERISA, and thus the pleadings wdaetually insufficient to establisa denial of benefits claim.
Id. 7. However, plaintiff was allowed to proceed her claim that Aetna improperly refused to
pay for her medical treatment at the company’s in-network tdte.

Plaintiff subsequently filed two motiorm March 8, 2012: a Motion for Reconsideration

asking the Court’s to reviewnd reverse its ruling as to thelaim under § 1132(a)(3), and a



Motion for Leave to file a Second Amended Conrgla Mot. Recons. [17]; Mot. Leave 2d Am.
Compl. [18]. Plaintiffs Secondmended Complaint attempts to fmur things: first, plaintiff
pleads additional facts to demonstrate her exl@musf administrative remedies in support of
her denial of benefits claim under § 1132(¥), second, plaintiff wishes to amend her
complaint so as to clarify to the Court thae shtended to seek reliehder § 1132(a)(3); third,

she seeks to add WPP Group Medical Plaplafi”’), and WPP Group USA, Inc. (“Plan
Administrator”), as defendants; and fourth, plaintiff seeks relief for breach of fiduciary duties
from both the Plan and Plan Administrator.’®?Supp. Mem. [18-1] 2-22d Am. Compl. [18-2]

19 4-5, 23-38, 43-57.

Il. PLAINTIFF’'S MOTION FOR RECONSIDERATION

A. Reconsideration Under FederaRule of Civil Procedure 54(b).

Federal Rule of Civil Procedure 54(b) allows the trial court to modify or reverse its
interlocutory decisions at any time prim the entry of final judgment.Cobell v. Norton 355
F. Supp. 2d 531, 539 (D.D.C. 2005). Mghhis rule provides a procedural mechanism for courts
to reconsider their prior opinions, the actualglaamge of Rule 54(b) sets forth little guidance as
to when such review is appropriate. To fill tgsp, courts in this Circuit have held that “relief
upon reconsideration . . . pursuant to Rulebh4¢ available ‘agustice requires,”Hoffman v.
District of Columbia 681 F. Supp. 2d 86, 90 (D.D.C. 201@ué¢ting Childers v. Slate197
F.R.D. 185, 190 (D.D.C. 2000)), but have cautiotieat, as a general rule, courts should not
revisit their prior decisions “ithe absence of extraordinary circumstances such as where the
initial decision was clearly erroneousdawould work a manifest injusticel’'ederman v. United
States539 F. Supp. 2d 1, 2 (D.D.C. 2008u6ting Christianson v. Colt Indus. Operating Corp.

486 U.S. 800, 817, (1988)). “[A]sking ‘what justice requires’ amounts to determining, within the



Court’s discretion, whether reconsiderationniscessary under the relevant circumstances.”
Cobell 355 F. Supp. 2d at 539. Justice may requirengderation when (1) “there was a patent
misunderstanding of the pees,” (2) “where a decision wasade that exceeded the issues
presented,” (3) “where a court failed to comsidontrolling law,” or(4) “where a significant
change in the law occurred aftthe decision was rendered.Pueschel v. Nat'l Air Traffic
Controllers’ Ass’n 606 F. Supp. 2d 82, 85 (D.D.C. 2009).

B. The Court Denies Plaintiff's Motion for Reconsideration

Plaintiff argues that this Court should revepsereconsideration its February 27 ruling as
to plaintiff's claim under 8 1132(a)(3) because, fdiffiasserts, at “least one case in this circuit
has been decided in the time between the pitsn8ur-Reply and the tiethe Court issued is
Order, which supports Plaintiff's position . . . Pl.’'s Supp. Mem. [17-1B. Namely, plaintiff
asserts that one of the cases that@wurt cited in its Memorandum Opinio@lark v. Feder,
Semo & Bard, P.C527 F. Supp. 2d 112, 116 (D.D.C. 200 lérk I"), was “reversed in light
of the Supreme Court’s decisionAmard’ prior to the Court’s Order [13].1d. 3-4 (iting Clark
v. Feder, Semo & Bard, P.G808 F. Supp. 2d 219, 225 (D.D.C. 201&3l@rk VI').? Plaintiff
further asserts that the Court@ark VI allowed a similarly situated plaintiff to proceed in the

alternative under both § 1132(a)(1)(&)d 8§ 1132(a)(3) “until all material facts were resolved

! Plaintiff filed a Motion for Leave to file a Sur-Regbased on her belief that the Supreme Court’s rulir@jgma
Corp. v. Amaral31 S. Ct. 1866 (2011), was relevant to the instant case. Pl.’'s Mot. Leave [9] 1, May 26, 2011.
After consideration, this Court determined t@#gnawas not helpful and subsequently denied plaintiff's motion.
Mem. Op. [14] 10.

2 Six related cases captione@lark v. Feder Semo & Bard, PChave been decided by the Court. Four of those
cases dealt specifically with &k’s substantive claims: 527 F. Supp. 2d 112 (D.D.C. 20@au I"), 697 F.

Supp. 2d 24 (D.D.C. Mar. 22, 2010(ark V"), which was vacated in part 386 F. Supp. 2d 222 (D.D.C. Sept.
13, 2010) (Clark V); and 808 F. Supp. 2d 219 (D.D.C. 2011¢¥rk VI"). In 560 F. Supp. 2d 1 (D.D.C. 2008)
(“Clark 11", the Court ruled on Clark’s motion for leave to file an amended complaint; and in 634 F. Supp. 2d 99
(D.D.C. 2009) (Clark 111"), the Court dismissed Clark’s claims agaitisrd party defendants. Noting that Judge
Bates inClark VI referred to 697 F. Supp. 2d 24Glark 1l, the Court decides that in the interest of clarity we will
count eaclClark case chronologically and number them accordin§38 F. Supp. 2d at 221. Thus, Judge Bates'’s
Clark Il is this Court'sClark 1V. Nonetheless, plaintiff incorrectly abbreviated the Zladk case asClark Il;" it is
now abbreviated aSlark VI (and would have been abbreviatedzdark 1V following Judge Bates’s numbering
scheme). Pl.’s Supp. Mem. [17-1] 4.
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concerning whether there was aslequate remedy under the Plan the opposite of what this
Court decided in its February 27, 2012 Opinionid. 4. In support of her argument, plaintiff
also citeXenseth v. Dean Health Plamc., 610 F.3d 452 (7th Cir. 2010Y; Cypress Med. Ctr.
Operating Co. v. Cigna Healthcar&82 F. Supp. 2d 294, 309 (S.D. Tex. 20Fgdericks v.
Hartford Life Ins. Cq.488 F. Supp. 2d 210, 213 (N.D.N.Y. 2007), none of which are controlling
in this Circuit. Id. 4-5. Plaintiff claims thashe should be allowed to proceed in the alternative
because “the Plan may not properly provide for the benefits she is seddirtg.”

Plaintiff has not demonstrated that the Gsudecision was clearly erroneous or unjust,
or that her case falls into theategory of “extraordinary circunasices” justifying reversal.
Lederman 539 F. Supp. 2d at 2. She has not arguadtkis Court patently misunderstood the
parties, that our decision exceeded the issuesepted or that this Court failed to consider
controlling law. Pueschel 606 F. Supp. 2d at 85. At bestappitiff argues that the Court’s
decision inClark VI, along with the cases cited from other circuits, demonstrates that a
“significant change in the law occed after the decision was renderedltd. However,
plaintiff's argument fails fothree important reasons.

Most obviously, Plaintiff faildo cite a single case decidafier this Court’s February 29,
2012, Order. Plaintiff pas that a single cas€lark VI, decidedbeforethis Court issued its
Order, supports plaintiff's position, namely tlshte should be allowed to simultaneously pursue
claims under 8§ 1132(a)(1)(B) and 1132(a)(3) until iclsar to the plaintiff that there is an
“adequate remedy under the Plan [or not],” at which time she will presumably elect to pursue a
claim under one of the two statues. Pl.’s gublem. [17-1] 3. Plaintiffs motion implies
without accusation that this Court either failex consider recent case law before deciding

plaintiff's motion or that tis Court decided plaintiff'snotion before publication dElark VI in



September 2011, yet intentionally failed to publthe decision for mor¢han five months.
Unless some space-time warping event has causedtadimun in reverse, plaintiff is unable to
show, based on the information proffered, taignificant change in the law occurter this
Court’s decision.

Second, plaintiff's reading of thelark VI is overbroad. Plaintiff asserts that the ruling in
Clark VI allowed plaintiff Clark to proceed toial under both 88 1132(a)(1)(B) and 1132(a)(3),
but only recover under one of thatsites, which she would elect afteal. Pl.’sReply [25] 13,
Apr. 13, 2012. The language of the case beliestfiés interpretation. Judge Bates made clear
that the plaintiff could not “proceed” under both s&#, a fact repeated no less than three times
throughout the opinion. 808 F. Supp. 2d at 224-26, 234. This Court understands Judge Bates’s
language to mean that plaintiff was requirecdhoose the statute undghich she sought relief
before proceeding to any other phase of litigation.

Plaintiffs motion likewise fails because nooé the case law she cited alters existing
law. For exampleClark VI neither overruledClarke | nor is it applicabldo the present case
because it presents a distinghable factual situationClark VI was the last in a series of cases
brought by plaintiff DeniseClark against her retirement plamd two of its trustees. 808 F.
Supp. 2d at 221. After the termination of hempany’s retirement plan, Clark received a
retirement payout that was pro rata redutethatch the retirement plan’s asse®ark 1V, 697
F. Supp. 2d at 29. Given that the retirement ®iadsets had been distributed and there was a
legitimate question as to whether monetary reliefild be available, Clark argued that the Court
should allow her to proceed under b§81132(a)(1)(B) and 1132(a)(3Clark VI, 808 F. Supp.
2d at 225. While acknowledging that this Cirdugts not decided whether a plaintiff can bring

simultaneous claims under both provisions, @lark VI Court affirmed that a “majority of



circuits that have decided thssue have held that a breachfidliciary duty claim cannot stand
where the plaintiff has an adequatenegly through a claim for benefits undei132(a)(1)(By

Id. at 225 (citations omitted); Men@p. 8. The Court held thaecause it was unclear whether
there were adequate assetsthe plan to provide a legal remedy, and because the Supreme
Court’s decision inCIGNA Corp. v. Amaral2l S. Ct. 1866 (2011) allowed equitable relief
including monetary compensation,atk could “proceed on a claim undather 8 1132(a)(1)(B)

or 8 1132(a)(3) but not both.” Id. at 226 ¢€iting CIGNA Corp, 121 S. Ct. at 1880) (emphasis
added)’

In the present case plaintiff has not plead thatplan has insufficient assets to provide
adequate relief under § 1132(a)(1)(B) and there igrimoa facie evidence that tends to show that
recovery under the statue would be inadeqgtia®he simply contends that she has “no idea
whether there is an adequate remedy” because sheaware whether theris sufficient relief
under the Plan.” Pl.’s Supp. Mem. [17-1] 5. aiRtiff's injury amounts to no more than the
difference between what plaintiff paid for heopedure after Aetna refused to cover her surgery
and her copayment, if any, had Aetna coveregtbeedure. Because Aefs business is to pay
the medical bills of those it insures, the Cawasonably infers that ¢he is indeed adequate
relief under the plan toover the cost of her procedurdlore importantly, this Court already
held that plaintiff failed to allege facts thatould entitle her to an equitable claim under §
1132(a)(3). Mem. Op. [14. Since plaintiff has made noméactual allegations demonstrating
her right to equitable relief, the Court cdm nothing but stand by its previous decision.

Given that there has been s@nificant change in the law since the Court’s Order,

plaintiff has failed to demonstrate that “omsideration is necesyaunder the relevant

% The Court notes that plaintiff Clark was allow to maintain separate actions under both § 1132(a)(1)(B) and §
1132(a)(3) for separate and distinct claim¥ark VI, 808 F. Supp. 2d at 230-31, 234.
* This Court also notes that we are hound by Judge Bates’s decisiorGlark VI.
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circumstances.”Pueschel 606 F. Supp. 2d at 8&obell 355 F. Supp. 2d at 539. Therefore,
plaintiff's Motion for Reconsleration is denied.
Il. PLAINTIFF'S MOTION FOR LE AVE TO FILE A SECOND AMENDED

COMPLAINT

Plaintiffs Second AmendedComplaint adds additionafacts to demonstrate her
exhaustion of administrative remedies in pop of her denial of benefits claim under §
1132(a)(1)(B); clarifies that shatended to seek relief under 8 1132(a)(3); adds the Plan and
Plan Administrator as defendants; and clainiefréor both the Plan and Plan Administrator for
their alleged breach of fiduciary duties. PEspp. Mem. [18-1] 2-4; 2d Am. Compl. [18-2] 11
43-57. Defendant objects to plaffis Motion arguing thatit should be denieds futile, unduly
late, and because it would cawséstantial prejudice to the datlant. Def.’s Op. [22] | 13,
Mar. 26, 2012. Defendant also asks the Ctudondition any future amendments on payment
of Aetna’s reasonable attorney’s feéd. 11 14-15.

A. Legal Standard Under Federal Ruie of Civil Procedure 15(a)(2).

Rule 15 allows a party to “amend its pleading®ias a matter of course within” 21 days
after service of a responsiveeplling or 21 days after serviceaofotion under Rule 12(b), (e),
or (f), whichever is earlier. #b. R. Civ. P. 15(a). After such tim) a party may amend its
pleading “only with the opposing party’s wigh consent or the court’s leave.”ed-R. Civ. P.
(15)(a)(2). While the grant or dial of leave lies in the sourdiscretion of the court, Rule 15
directs that the “court shild freely give leave wdm justice so requiresFirestone v. Firestone
76 F.3d 1205, 1208 (D.C. Cir. 1996). The courdidd deny leave only where there is an
“apparent or declared reason—sues undue delay, bad faith or dilatory motive on the part of

the movant, repeated failure to cure deficiencies by amendments previously allowed, undue



prejudice to the opposing party byrtue of allowance of themendment, [or] futility of
amendment.” Foman v. Davis371 U.S. 178, 182 (1962). Howevére court should not turn
the pleading phase into a “gamesaill in which one misstep byocnsel may be decisive to the
outcome . . . .”Id. at 181-82. Instead, “where the faar circumstances relied upon by the
plaintiff may be a proper subject dflief, he out to be affordesh opportunity to test his claim
on the merits.”Id.

A court may deny an amendment as futile “if it merely restates the same facts as the
original complaint” or fails to advance a leghkory that would survive a motion to dismiss.
Nat’'l Wrestling Coaches#s'n v. Dep’'t of Edu¢.366 F.3d 930, 945 (D.C. Cir. 2004pbinson
v. Detroit New, InG.211 F. Supp. 2d 101, 114 (D.D.C. 200&jiig 3 MOORE’'S FED. PRAC.
815.15[3] (3d ed. 2000)). Review under these circantss is the same aseview after a Rule
12(b)(6) motion. In re Interbank Funding Corp. Securities Litigg29 F.3d 213, 215-16 (D.C.
Cir. 2010) (citations omitted). Thé&, the Court will treaall of plaintiff's factual allegations as
true and give plaintiff the benefit of atiference flowing from the alleged factkl.

To survive a 12(b)(6) motion the complaint must plead “enough facts to state a claim for
relief that is plausible on its face.Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007).
Although a complaint need not comtaletailed factual allegations,ntust recite facts sufficient
to at least “raise a right to relief above the@gative level . . . on the assumption that all the
allegations in the complaint ateue (even if doubtful in fact).1d. at 555. A “pleading that
offers ‘labels and conclusions’ & formulaic recitation of the ements of a cause of action will
not do.” Ashcroft v. Igbal556 U.S. 662, 678 (2009)oting Twombly550 U.S. at 555). “Nor
does a complaint suffice if it tenders ‘nakexbsertion[s]’ devoidof ‘further factual

enhancement.”ld. (quoting Twombly 550 U.S. at 557) (alteratioms original). At bottom, a



complaint must contain sufficient factual matteat, accepted as true, would allow the Court “to
draw the reasonable inference that the defeinddiable for the misconduct allegedId.

B. The Court Denies Plaintiff’'s Motion for Leave to File a Second Amended

Complaint but Incorporates Her New Factual Allegations into Her First
Amended Complaint.

This Court dismissed plaintiff's claim fodenial of benefits under § 1132(a)(1)(B)
because the plaintiff did not plead sufficient facts to bdista that she exhausted her
administrative remedies as implicitlyg@ired by ERISA. Mem. Op. [14] Zi{ing Commc’'ns
Workers of Amer. v. Amer. Tel. & Tel. C40 F.3d 426, 431-32 (D.C. Cir. 1998 orsey V.
Jacobson Holman, PLLZ07 F. Supp. 2d 21, 27 (D.D.C. 2010plaintiff's Second Amended
Complaint includes new factual allegations thiatue, would demonstrate that Aetna made a
“final determination” in her case, i.e., thatppitiff exhausted her administrative remedies. 2d
Am. Compl. [18-2] 11 4-5, 38. Plaintiff's new factual allegations appgan paragraphs 4, 5,
23, 24, 33, 34, 37, and 38 of her 8&d Amended Complaint are hbyeincorporated into her
Amended Complaint. Because these additidaats establish that plaintiff exhausted her
administrative remedies, she will now ladlowed to proceed on two claims under §
1132(a)(1)(B): the claim that Aetna improperly 1#d to pay her surgeon at the company’s in-
network rate and her claim that Aetna impropeknied her coverader her procedure.

C. The Court Denies Plaintiff's Motion for Leave to Amend Her Complaint in

Order to “Clarify” Her Prayer for Relief Under 29 U.S.C. § 1132(a)(3).

Plaintiff's request to“clarify” to the Court that shentended to seek relief under §

1132(a)(3) is both unnecessary antiléu Plaintiff first argues tht she should be granted leave

to clarify this point because “[o]ne reasomnr fiismissal was that Aetna and the Court were
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unclear as to whether Plaintiff wasfming her second claim under” that stafutdlot. Leave
2d Am. Compl. [18] 1 3. Plaintifiater argues that this clarificah is meant to be a “technical
correction” that would “only applto the extent that the Cdugrants Plaintiff's Motion for
Reconsideration.” Pl.'Reply [24] 1 2, Mar. 12, 2012.
However, plaintiff already clarified that she sought relief under 8 1132(a)(3). Pl.s’ Opp’n

[7] 4. The Court considered this claim, ruled that it failed a Rule 12(b)(6) analysis and
subsequently dismissed the claim. Mem.. @p Additionally, plaintiff filed a Motion for
Reconsideration requesting thiis Court reverse its ruling as to her § 1132(a)(3) claim, a
motion that this Court denied. Having alreadyrid that plaintiff may ndbring an action under
8§ 1132(a)(3) where they have an adequate remedy through a claim for benefits under §
1132(a)(1)(B), allowing plaintiffto amend her complaint would amount to giving plaintiff a third
bite of the appleld. Such action would prejudice the dedant and waste judal resources.
Therefore, her motion is denied.

D. The Court Denies plaintiff's Motion to Add the Plan and Plan

Administrator as Parties and to Assert a Claim for Breach of
Fiduciary Duty Against Them.
Plaintiff's Motion for Leave to file a Semd Amended Complaint to add the Plan and

Plan Administrator as parties in order to assectaim for breach of fiduciary duty is likewise
denied for futility. As an initial matter, plaiffts Second Amended Complaint fails to identify
whether she wishes to bring suit against tla RInd Plan Administrator under § 1132(a)(2) or 8
1132(a)(3). See2d Am. Compl. [18-2] 11 55-7. In hsupporting memorandum plaintiff merely
claims that she should be allowed to seek rdtieforeach of fiduciary duty on the part of the
Plan Administrator. Pl.’s Supp. Me [18-1] 4. Plaintiff's prayefor relief requests that the

Court “[a]Jward to the Plan such other é@gble and remedial relief as the Court deems

® This is an inaccurate reading of the Court’s decision.
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appropriate.” 2d Am. Compl1B-2] 11. As previously claigd by this Court, 8 1132(a)(2)
allows for recovery on behalf of the Plan tmeaches of fiduciary duty that cause loss to the
Plan, while § 1132(a)(3) allows for individuatjgtable relief to enjoin or enforce ERISA
violations. Mem. Op. 8. Here, the gravamenptintiff’'s allegationis personal harm via
Aetna’s refusal to pay for heperation. 2d Am. Compl. [18-23]1 38-42. A legal remedy under
§ 1132(a)(1)(B) would make her whole. Sireelaintiff generally cannot bring suit under 8
1132(a)(3) where there is an dabaie remedy under 8 1132(a)(1)(BJaintiff has not stated a
claim under 8§ 1132(a)(3)Clark VI, 808 F. Supp. 2d at 226tem. Op. [14] 8.

Additionally, plaintiff presents no new fadis support her breach of fiduciary duty claim
against the two new named defendants. Mleeely asserts, upon “information and belief’
without any supporting facts that WPP GroW$A is both the plan sponsor and plan
administrator and is thus a fidacy “responsible for ensuring ogliance of the Plan, even if it
delegates tasks to other parties” and is lidble “failling] to propealy monitor its service
provider [Aetna]”’ to ensure that they acteccompliance with the plan2d Am. Compl. [18-2]
11 8-10, 55-57.

Under ERISA, a person or entity is a fiduciamgter alia, when they “exercises any
discretionary authority or disdienary control respecting managamef such plan or exercises
any authority or control respeatj management or disposition it assets . . . or he has any
discretionary authority or discretiary responsibility in the admistration of such plan.” 29
U.S.C. § 1002(21)(A). While a plan sponscan be the plan admsitrator this is not
automatically the cas&ee Varity Corp. v. How&16 U.S. 489, 526 (1996); § 1002(16)(A)(ii).
Congress specificallydefine[d] ‘fiduciary’ not in terms of formatrusteeship, buin functional

terms of control and authority over the pland. at 527(citing Mertens v. Hewitt Associates
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508 U.S. 248, 262 (1993)). “When the employema acting as plan administrator,” the
fiduciary duty under ERISA “is not activatedld. at 528.

Plaintiff alleges no facts to demonstratatthVPP Group USA held any “discretionary
authority or responsibility in thedministration of the plan.” 8002(21)(A). On the contrary, all
her allegations cite Aetna as the party witintool over the plan: it was Aetna that provided a
medical network of physicians der the plan; Aetna who exesed “discretion and control”
over the plan, and Aetna who made the final deteatian in her case. 2dm. Compl. [18-2] 19
5,11-12.

Because plaintiff's Second Amended Complaoés no more than restate the same facts
as the original complaint in support of her glaagainst the new parties, and because the facts
alleged are no more than “labels and conclusidhat are insufficient on their face to state a
claim for relief, Plaintiff's motion, if grantg would not survive a motion to dismisNat'l
Wrestling Coaches Ass'866 F.3d at 949Robinson211 F. Supp. 2d at 114wombly 550 U.S.
at 555, 570. Thus, Plaintiff's motion to addwnearties and assert@aim against them for
breach of fiduciary duty is futile.

E. The Court Denies Defendant’'s Request to Condition Any Future
Motions for Leave to Amend on tke Payment of Attorney’s Fees.

Defendant requests that the Court cooditiany further amendments on plaintiff's
payment of defendant’s reasonable attornegé&sf Def.’s Op. [22] 11 14-15. The Court has
reviewed the caseasted by defendantQombustion Products. Mgmt. Inc. v. AES Cpoho. 05
Civ. 00929, 2006 WL 6816644 (N.D.N.Y. 2006) a@dtbbal Energy & Mgmt., LLC v. Xethanol
Corp., No. 07 Civ. 11049 (NRB), Z® WL 464449 (S.D.N.Y. 2009)) and believes such an order

to be premature at this time.
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I1l.  CONCLUSION

For the reasons stated above, the Court dgxeéstiff's Motion for Reconsideration and
plaintiff's Motion for Leave to file a Second Amended Complaint, but will consider paragraphs
4, 5, 23, 24, 33, 34, 37, and 38 of her Second AlénComplaint incorporated into her
Amended Complaint. Plaintiff will be allowe® pursue her denial of benefits claim under 8
1132(a)(1)(B).

A separate Order consistent with this Mear@um Opinion will be issued on this date.

Signed by Royce C. Lamberth, Chief Judge, on May 23, 2012.
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