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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL FEDERATION OF
FEDERAL EMPLOYEESIAM,

Plaintiff,
Civil Action No. 10-1735 (BAH)
V. Judge Beryl A. Howell

THOMAS J. VILSACK,
in his official capacity as Secretary of
Agriculture, et al,

Defendants.

MEMORANDUM OPINION

In this case, a union representiederal employees challerggie constitutionality under
the Fourth Amendment of a U.S. Department of Agriculture (“USDA”) policy edivay
random drug testing to incumbent employees who work with at-risk youth in realdktti
CorpsCivilian Conservation Centers (“*JCCCC”"). These centersoaeged in remote or rural
areaswithin the National Forest Systeamdareoperated by the U.S. Forest Service (“USFS”),
an ageny of the USDA. The plaintiff National Federation of Federal Employeeiergke
District I-1IAM (“NFFE”), which represents certain USFS employees covered methpolicy,
alleges that the random drug testing policy violates the Fourth Amendment bétsause i
overbroad and designates employees for random drug tedtmigave no critical connection to
safety or other compelling governmentdkress. Compl. § 14.

Presently before the Court is thiaiptiff’s Motion fora Preliminary Injunction to enjoin
random drug testing adSFSemployees alCCCCs; andefendargs USDA and USFS’#Motion

to Dismiss, or, in the alternative, for Summary Judgm@aifter review of the memoranda filed
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in support and opposition to tiparties’motiors, the accompanying decédions and applicable
law, for the reasons set forth below, the CdwatebyDENIES defendants’ motion to dismiss the
Complaint, GRANTS defendats’ motion for summary judgmerdand DENIES faintiff's
motion fora preliminaryinjunction.
. BACKGROUND

Plaintiff is a labor union that represents approximately 15,000 U.S. Forest Service
employeesincluding those who workt approximately nineteedobs Corps Centeoperatedy
the USFS. Pl.’s Oppo Defs’ Mot. Summ. J., Ex. 1, Larry King Decl. (hereinaftét.’s King
Decl.”), M 2, 5; Complf 1 (Factual Background). Jobs Corps Centers are vocational training
programs administered by the Department of Labor for economically disageditauth aged
16 to 24. Defs’ Mot. Summ. J., Ex. 1, Larry Dawson Decl. @ieafter‘Defs’ Dawson Decl.”),
1 3. Jobs Corps Centers serve more than 60,000 students at 124 centers across thendountry,
are intended to offer an environment in which students “obtain the education and vocational
skills necessary to become produetand employable.ld. at{13-4. The case currently before
the Court does not pertain to all Job Corps Centers, but only those operated and staffieg by US
employees.

A. Job Corps Students Generally

By statute, students admitted into Jobs Corps prograrasbmaieconomically
disadvantaged, and “(1) basic skills defici€);a school dropout; (3) homeless, a runaway, or a
foster child; (4) a parent; [or] (5) an individual who requires additional educationjorcaat
training, or intensive counseling andated assistance, in order to participate successfully in
regular schoolwork or to secure and hold employment.” 29 U.S.C. § d8#4defendants relay

that many students are “from inner cities and were previously membersaifgangs,” thahe



progran is their “last changé providing “many students with an opportunity to significantly
change their lives.Defs’ Dawson Decl., | 4.

Jobs Corps Centers are primarily directed toward disadyeahtadrisk, or troubled
youth andenforce a strict “zero tolerance” drug polidg. at 8. Students submit to drug
testing upon entering the program, and must enroll in ardeugiprogram if they test positive.
Id. Despite knowing that they will be tested, approximatelp@@entof enrolling students
nonetheless test positive for drug uset.at §7. To advance the Jobs Corgsligfree policy,
Jobs Corps staff members are required to monitor students for possible drug use arctd condu
periodic inspections of students’ personal belonginds.Such inspections have included the
use of canine units (drug dogs), and involve searches of personal lockers anspiadegSee
Defs’ Mot. Summ. J., Ex. 2, Linda J. Guzik Decl. (hereinafi2efs’ Guzik Decl.”), 1 8-10;
Defs’ Mot. Summ. J., Ex. 3, Raymond J.&yDecl. (hereinafter “Def Ryan Decl.”), 11 &;
Defs’ Mot. Summ. J., Ex. 4, Cynthia S. Kopack Decl. (hereinafdefs Kopack Decl.”), 1 7-
9. AnyJobs Corpstaff memberwhosuspects violation of the drug policycan order a studén
to submit to @irther testing. DefsdDawson Decl., 1 8-%fter two positive tests for drug use,
students are dismissed from the progrim.

B. Jobs Corps Civilian Conservation Centers

By agreement between the U.S. Department of LétEreinafter “DOL")and the
USDA, theUSFSoperates twentgight JCCCCs These centers educate 6,200 students and are
locatedin remote rural siteswithin the National Forest Systend. at 1 3, 5;see, e.g.Defs’
Guzik Decl., 1 17 (closest trauma center to Trapper Creek JGCTEmilesaway); Defs’ Ryan
Decl., 1 13 (closest trauma center to Anaconda JCCCC is 97 miles &eég/)Kopack Decl.,

17 (closest trauma center €ass JCCCC is 137 miles away); 29 U.S.C. § 2887(c)(1); 36 C.F.R.



8 200.3(b). All JICCCCs are open 24 hours a day, seven days a week, and provide a residential
program where students live and wdblefs’ Dawson Decl.,q 6. tBdents at these sites are
prohibited from bringing personal vehicles and therefore rely on JCCCC stafirisportation.
Seed. at 1 6.

TheJCQCCsare staffed byySFSemployeesand contracted workersome but not all of
whom also reside at the centers with the studddéds’ Mot. Summ. J., Ex. 5, Larry Dawson
Supplemental Decl. (“hereinaftBrefs’ Dawson SupplDecl.”), fl 4, 7The JCCCC stafére
responsible for teaching, mentoring, and monitoring students admitted into the Jobs Corps
program as well as for the administrative operations of the cer@eef|l.’s Opp. to Defs’ Mot.
Summ. J., Ex. 25, Lance Hamann Supplemental Decl. (hereiffalftesrHamann SupplDecl.”),
19 513; Pl.’s Opp.tdefs’ Mot. Summ. J., Exs. 9-20, 22, Job Descriptions of JCCCC
Employees JCCCCemployees fill manypccupational positions, including teachers, guidance
counselors, training instructors, laundry machine operators, file clerkputer assistants,
purchasing agents, and cooBgePl.’s Opp. toDefs’ Mot. Summ. J., Exs. 9-20, 22, Job
Descriptions of JCCCC employeedo matter the positiorall JCCCC staff members undergo
preemploymenbackground investigations, which are “more rigorous” than the background
checks undertaken for most other ;IHECCUSFS employees, and also undergo periodic
background reinvestigation®efs’ Dawson Decl., § 1 Defs’ Dawson Suppl. Decl., | 5.
JCCCC employees are subjazthe background check protocol that the USDA designed in
1993 for employees that “supervise young peodefs’ Dawson Decl., § 1gal JCCCC
employees are subject to a “Child Care National Agency Check with Inghives:
Sensitive/Low Risk,” and some are subject to “Moderate Risk Backgroundigjatest:

Moderate Risk/Public Trusy’



Aside from nurses and those who hold commercial driver’'s liced€€CC employes
have not previously been subject to suspidesmsdrug testingduring employmentPl.’s King
Decl., 1 16. The defendants allege that at least eight JCCCC staff membersemadsci@ined
for drug violations in recent yearfefs’ Dawson Decl., at 17.

While thepositions and specific duties eachemployeediffer, the defendants contend
that all employees are responsible for the safety of the JCCCC stultkt][{ 13-16;Defs’
Guzik Decl., 1 18Defs’ Ryan Decl., 1L4; Defs’ Kopack Decl., 1 18. hemployees are trained
in CPR and First Aid within 90 days of employment, andiapple regulations require staff
membergo hold driver’s licenses so that they danavailable taransport students to work
sites, airports, medical appointments, for personal errandshelpg@vacuate the centers in
cases of emergency. Pl.’s OppDefs’ Mot. Summ. J., Ex. 8, USDA Dep’t Regulation No.
4430-792-2, Drug Free Workplace Program, Aug. 25, ZB6&inafter “USDA Drug Testing
Regulation”) at A-7 (“Each staff membas required to possess a valid driver’s license to
transport students in case of emergency, to and from work sites(etsphasis added)Defs’
Guzik Decl., 1 16Defs’ Ryan Decl., { 12Defs’ Kopack Decl., 6. Although some JCCCC
employees rarely undertake such tasks, given the centers’ remote loaaticesidential
setting all staff may be required to respomdan emergency situatiand transport and care for
students.Defs’ Dawson Decl.f14-16; Defs’ Guzik Decl., 1 17-1Befs’ Ryan Decl., 13-

15; Defs’ Kopack Decl., 1.7-19;see alsdPl.’s Opp to Defs’ Mot. Summ. J., Ex. 6, Jerry D.

! In contrast to the express terms of the applicable US4 testing regulations issued in 2068eUSDA Drug
Testing Regulation, at& (“Each staff member is requiréd possess a valid driver’s licefisedefendants’
declaratiorsuggests that not all staff have driver’s licenses. Defs’ Dawson, Bt (“{JCCCC employees are not
required to have a driver’s license, [but] the large majority do . .Th§.discrepancy between the USDA
regulation and the defendants’ declaration is not material. The requirdraedCCCC employees hold a driver’s
license is only one factor among others cited as a reason to ensure thaf theratadrs remain drufjee.



Case Decl. (hereinafter “Pl.’s Case D8¢lY 5 (“I may have provided minor First Aid to
students or other staff but do not have specific recollections”).

Furthermore, @me employees teach students vocational skills, such as welding and
electrical work, which require use of plasma cutters and weldingautgities that pose
inherent risks to the safety of students and require a drug-free envirommieatHf teachers and
students. Defs’ Guzik Decl., 11 20;22efs’ RyanDecl., § 16; Defs’ Kopack Decl., { 20.

In addition to ensuring student safety, the defendants contend that all JCCCC staff
membersare responsible for “(1) modeling appropriate behavior for students; (2) nmgntori
students toward responsible behavior; and (3) monitoring student behavior, including the
possibility of drug use by a studenDéfs’ Guzik Decl.,  11Defs’ Ryan Decl., 1 8Defs’
Kopack Decl., 1 11. The defendants sugpb Court withthree declarations from JCCCC
employees whatatethat at their JCCCC sites, “every federal employee . . . interdtis w
students on a regular bdsand engage in formal and armal mentorships with studeni3efs’
Guzik Decl., 1 12Defs’ Ryan Decl., 1 9Defs’ Kopack Decl., 1 12. Indeed, the plaintiff
concedes thaall JCCCC employees are likely to interact with students from time to time based
on proximity.” Pl.’'s Mem. Opp. to Defs’ Mot. Summ. J., ECF No. 14 (hereinafter “Pl.’s Opp.
Mem.”), at 23.

Plaintiff andthe defendants disagree on the extent taclvieachJCCCCemployeds
required to enforce the Jobs Corps zero tolerance drug polieyddfendants asséntatevery
JCCCC employess responsible for monitoring arehforcing the zerdolerancepolicy, and
“can report suspicious behavior and recommend a student for suspasied-drug testing.”
Defs’ Satemenbf Material Factsas to Which There is No Genuine Issue, ECF No. 11, at 10

(citing Defs’ Dawson Decl. 11 7, 9; Defs’ Guzik Decl., § 6; Defs’ Ryan Decl.,  6; Defs’ Kopack



Decl., 16); P1.’sOpp. to Defs’ Mot. Summ. J., Ex. 5, Michelle L. Marnhout (hereinaférs’
Marnhout Decl), 1 7 (in teacher’s position, “I haveganeral responsibility to administer the
zero tolerance policy that applies to students for drugs and alcohol. When | \@itnekdion of
the policy, | am required to fill out a referral form and an incident report.”}, ®pp. to Defs’
Mot. Summ. J., Ex. Shawn L. Patterson Decl. (hereinafter “Pl.’s Patterson De§l3)(in
cook position, “I have a general respon#jpto administer the zero tolerance policy that applies
to students for drugs and alcohol.”)hél'plaintiff suppliedhe Court withtwo declarations
however, from JCCCC purchasing agents, who state that they have “no respoifaibility
administering th zero tolerance policy.” Pl.’s Case Decf[,1 7 6tatingthat he has “no
responsibility for administering the zero tolerance policy.”); Pl.’s Opp. e’ Déot. Summ. J.,
Ex. 4, Lance Hamann Decl. (“hereinafter Pl.'s Hamann Decl.”), 18L($atirg that he has
“very limited contact with students,” and has “no responsibility for adminngjehie zero
tolerance policyor students.”).Nevertheless, the plaintifppears to agree with the defendants
that specific duties may vary for the same deggghposition depending upon the staffing,
circumstanceand needs of a particular center. Pl.’s Opp. to Defs’ Mot. Summ. J., Ex. 26,
Michelle L. Marnhout Supplemental Decl. (hereinaftel.’s Marnhout SupplDecl.”), 1 6 (“For
example, an employee at oh€CCC may occasionally volunteer to transport students while an
employee in the same position at a different Center may never transport students

C. JCCCC RandomDrug Testing Policy

Pursuant to Executive Order No. 12,564, 51 Fed. Reg. 32,889 (Sept. 15r&pB6led
in 5 U.S.C. § 7301 note, in 1988 the USDA isstiedagency’s “Plan for a Drug Free
Workplace,” which designatesbme employee$dut not JCCCC employees, for random drug

testing. In 1995,aU.S. Senate investigatioavealeddrug problems at Jobs Corps Centers, and



the DOL instituted a “zero tolerance” drug program directed at ensuring that JobsCamtes
students and stafémain drugfree Defs’ Mot. Summ. J., Ex. 6, Gerald A. Nagel Decl.
(hereinafter Defs’ Nagel Decl.”), 11 1718. The policy provided: “All staff will be held
accountable for actively supporting and implementing the Jobs Corps Zero Telpcdicy. All
staff must be held to the same standards of conduct described in this policgémtst
Possession, distribution, and use of drugs will not be toleratddat { 18. Subsequently, in
July 1996 the Secretary of Agriculture designated all JCCCC statiridom drug testing and
these positions were added to the USDdtisgtesting regulationdd. Nonetheless, due to
opposition from the NFFEhe USDA decided against implementing drug testing for JCCCC
staff at that time 1d. at 19.

In 2003, the USDA issued revisddug testing regulatiorand again included “Jobs
Corps Center Staff” among those positions for which random drug tessm@quired. USDA
Drug Testing Regulatigrat app A, sec.14. TheUSDA Drug Testing Rgulationstates“Each
Center staff member sees students every day, and each staff member sblkesfoorithe safety
of every student, including administering CPR and/or first aid whenever needed.a&ls st&ff
member is required to possess a valid driver’s license to transport students iof case
emergency, to and from work sites, ettd’ The regulation further staté®rug usage i
Center staff members could result in the loss of students’ lives or injury stutthents. Also, all
Center staff personnel are responsible for administering the Zero TaddoarDrug Policy.
Improper or illegal drug use is inconsistent with asgistithers in becoming and remaining
drugfree.”Id. The USDA again decided against implementing random drug testing for JCCCC
employeest that time, howevedue to the plaintiff's oppositionPI's King Decl., 11 78; Defs’

Nagel Decl., 1 19.



In 2007, the Office of National Drug Control Policy instructed federal agetoresiew
their drug testing procedureBefs’ NagelDecl,, T 19. As part of that effort, the USDAought
to revise and update its policy concemarug testing at JCCCC centersMay 2010,
provisions mandating randodnug testing of all JCCCC employeesre included in the new
USFSNFFE collective bargaining agreemelat. On August 30, 2010, the USDA notified
JCCCC employees that the USDA was moving into compliancetiattreviously issued Drug
Testing Regulatiothat designated JCCCC employees for random drug tesRirg Opp. to
Defs’ Mot. Summ. J., Ex. 23, Letter from Larry Dawson to Center Directors (Aug. 30, 2010).
The notification stated that although JCCCC nurses and those holding commercia drive
licenses hagbreviously been the only JCCCC employees tested, the random testing policy now
applied to all employeedd.; see alsdl.’s King Decl., T 16% The notification also informed
employees that each employee’sipos description would be amended to reflect the new
requirement.Pl.’s Opp. to Defs’ Mot. Summ. J., Ex. 23, Letter from Larry Dawson to Center
Directors(Aug. 30, 2010).While the USDA'’s new drug testing policy applies to all JCCCC
employees, it does not however, apply to non-federal contract workers on JCQCQrsitey
of whom undertake the same functions as @CCstaff Pl.’s King Decl., 1 1314; Defs’
Dawson Suppl. Decl., 11 9-10.

On October 13, 2010, theFFE filed a @mplaint against theSFSand theUSDA,
arguingthat the newandom drug testing regulatietolates the Fourth Amendment becauises

overbroad by “designating positions for random drug testing that have no direct nexi@yto s

2Jcccc nurseand other employees who hold commercial driver’s licenses have ligect $oirandom drug

testing under other provisions of the USDA's drug testing pofiayare not at issue here and-ga¢ethe USDA's
new 2010 policy for all JCCCC staffhe plainiff is not contesting the validity of the USDA drug testing policy that
applies to JCCCC nursasd other employees who hold commercial driver’s licer@gs.King Decl., 1 16.



or other compelling interests of the United Stafe€ompl. 1 20. On October 18, 2010, the
plaintiff filed a motion for a preliminary injunction to enjoin implementation of the Dresfifig
Regulation ECF No. 2. The defendants agreed to stay testing for a short period pending
adjudication of the plairft's challengeseeJoint Stipulation and Request for Order Regarding
Schedule, ECF No. 4, but on January 1, 2011, JCCCC employees became subject to random drug
testing Pl.’s Status Report, ECF No. 8, Jan. 7, 2@fJanuary 28, 2011, the defendantsdfia
Motion to Dismiss, or, in the alternative, for Summary Judgment. ECF Nb. 11.

For the reasons set forth below, the Court denies defendants’ motion to digamnss,
thedefendants’ motion for summary judgment, and dethieplaintiff's motion fora
preliminary injunction.
[I. DISCUSSION

In order to prevail on its motion to enjoin the USFS’s random drug testing program of
JCCCC staff, the plaintiff must establistiter alia, the likelihood that it will prevail on the
merits, a proposition strongly contested by the defendants in their nmtiigmisgor failure to
state a claim or, alternatively, for summary judgment. The defendants’ satibbe
addressed seriatim.

A. DEFENDANTS MOTION T O DISMISS

% The plaintiff challenges the USDA'’s designation of all employee$ydimg incumbents, for random drug testing.
Compl. 19 Factual Background)[The] random drug testing for employees . . . will affect all employees
regardless of how long they have been employed by the federal govermrewnt long they have held their
positions at the Civilian Conservation Centers. [Testing] is not restricted to amplior employees seeking
promotions or transfers.”)Plaintiff's Complaint does not allege that the USDA has instituted a polidyuof
testing those applying for or beingopnoted to JCCCC staff positions, nor ddesinstant legal actiochallenge the
USDA’s ability to do so.

* Following reassignment of the case to this Court on January 21, 2011, the partiesed:thagsthe Court
approve a protracted briefing schezgloh the defendants’ dispositive motions; this schedule was sudlgtant
shortened after a status confererdgant Stipulation and Request for Order Regarding8ale, ECF No. 12, Feb.
3, 2011;Minute Order dated Feb. 14, 201

1C



The defendants contend that the plaintiff's Complaint should be dismissed, “without
reference to any evidentiary materidr failure to state a claim upon which relief can be
grantedDefs’ Mem.in Supp. Mot. Summ. J. (hereinafter “Defs’ Mem.”), ECF No. 11, at 10.
They argue, essentially, that tHaiptiff's Complaint contains only conclusory allegations about
the over breadth of the challenged Druegsiing Regulationand such allegations are insufficient
to defeat the facial validity of the regulatiddefs’ Reply Mem., ECF No. 15, at 2-£#: R.

Civ. P.12(b)(6).

The Federal Rules of Civil Procedure requi@amplaint to contain “a short and plain
statement of the claim showing that the pleader is entitled to réteEs, R. Civ. P.8(a)(2), so as
to “give the defendant fair notice of whaetblaim is and the grounds upon which it res&¢ll
Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quotation and citabamtted);see also
Aktieselskabet AF 2November 2001 v. Fame Jeans |25 F.3d 8, 16 (D.C. Cir. 2008).
Although detailedactual allegations are not required, the Complaint must set forth “more than
an unadorned, the-defendant-unlawfuigrmedme accusation,Ashcroft v. Igbal129 S.Ct.
1937, 1949 (2009and may not merely state “a formulaic recitation of the elemerasatise of
action.” Twombly,550 U.S. at 555.

“To survive a motion to dismiss, a Complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its feyzal; 129 S.Ct. at 1949
(quotingTwombly,550 U.S. at 570xccord Atherton v. District of Columbia Office of the
Mayor, 567 F.3d 672, 681 (D.C. Cir. 2009). A complaint is plausible on its face “when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the
defendant is liable for the misconduct allegddbal, 129 S.Ct. at 1949. The Court must

therefore engage in a “twaronged approach” under which tbeurt first identifies the factual

11



allegations entitled to an assumption of truth and then determines “whether thelylplgivsi
rise to an entitlement to reliefld. at 1950. The @urt“construes the complaint liberally in the
plaintiff's favor.” City of Harper Woods Emps.’ R&ys.v. Olver, 589 F.3d 1292, 1298 (D.C.
Cir. 2009). The plaintiff must evertheless demonstrate more thar‘sheer possibility that a
defendant acted unlawfullylgjbal, 129 S.Ct. at 1949. The Court must engage in a “common
sense,” “contexspecific” examination of the pleading tetermine whethea Complaint states a
plausble claim for relief.ld. at 1950 see alsoTwombly 550 U.S. at 557, 570.

The defendantargue thatgiven the statutory and regulatory requirements of the Job
Corps Prograntinclusion of all JCCCC employees in random testing is fully consistenttiegth
Fourth Amendment.” Defdem,, at 10. According to defendants, “drug use among JCCCC
employees would defeat the very goals of the Job Corps,” to heligkatconomically
disadvantaged youth and young adults, who must undergo dring tieseénterhe program,”
andadhere to a stringently enforc&ero tolerance policy regarding drug uséd’ at10-11.

Plaintiff's allegations in support of its challenge to the breadth in applicatithe ofrug
testing policy are sufficient, however, to withstanohotion to dismissin particular, the
plaintiff allegesthatapplication othe USDA'’s drug testing regulations to all JCCCC employees,
regardless of their specific duties, will cover positions suctiraschasing Agents, Laundry
Machine Operators, File Clerks, Administrative Officers, Cooks, Guid@onc@aselors,
Teachers, Maintenance Workers, Computer Assistants and Supply Techniciangpf. {C17
(Factual Background)Many of the JCCCC employees do not have the same type of positions
that are alredy subject to random drug testing under USDA regulations due to obvious safety
concerns, such as JCCCC employees servingses or holders of Commercial Drivers

Licenses, or USDA employees in positions suchiasaft mechanic, aircraft droat operatg

12



employees authorized to carry firearmsharse directly involved in druigterdiction duties.ld.
at M 10, 12 (Factual Backgroundy contrasto the positions already coverbg the random
drug testing regulatigmmany of the JCCCE@mployees are ipositions thahaveno “direct
nexus to safety or other compelling interest of the United Stakesat 20 (Factual
Background). Consequently, plaintiff assehistif subject to compelled drug testing and
urinalysis, theywould face “irreparabledrm due to the invasion of their privatid. at { 21
(Factual Background)

The plaintiff's Complaint alleges a plausible clathmt the regulations are overbroad,
supported by sufficient factual assertions thanyJCCCC employeegre not insafetysensitive
positions similar in type to those already subject to the random drug tegfingtien. For this
reason, the defendants’ motion for dismissal of the Complaint for failstat®a claim is
denied.

B. DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Pursiant to Federal Rule of Civil Procedure 56, the Court will grant a motion for
summary judgment “if the movant shows that there is no genuine dispute as to aigl faate
and the movant is entitled to judgment as a matter of |&®0. R. Civ. P.56(a);accord
Anderson v. Liberty Lobby, Inet77 U.S. 242, 247 (1986). When evaluating a motion for
summary judgment, the Court draws all justified inferences in the nonmovin{sgavtyr and
accepts the nonmoving party’s evidence as tArderson477 U.S. at 255. To survive sugh
motion, the nonmoving party musstablish more than “the mere existence of a scintilla of
evidence” in support of its positiortdd. at 252 The nonmoving party may not rely solely on

conclusory statements or allegations, but must present specifidhatwould enable a
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reasonable jury to find in its favérGreene v. Dalton164 F.3d 671, 675 (D.C. Cir. 1999). If
the evidence “is merely colorable, or is not significantly probative, sumpndgynent may be
granted.” Anderson477 U.S. at 249-5(nternal citations omitted)
1. The Fourth Amendment Constitutionality of Drug Testing Regimes

The Fourth Amendment protects citizens against unwarranted governmentseacthe
seizureslU.S.CoNsT. amend. IV. These protections do not dissolve, nor aseléss important,
when the government acts in its capacity as an empl@y&onnor v. Ortega480 U.S. 709,
714-15 (1987) (plurality opinion). Courts have long held that when the government compels its
employees to submit to urinalysis by imposing dregjing, such testing constitutes a Fourth
Amendment searchSee, e.g., Nat'l| Treasury Emps. Union v. Von R48B,U.S. 656, 665
(1989);Skinner v. Ry. Labor Exec.’s Ass'#89 U.S. 602, 617-18 (198%armon v.
Thornburgh 878 F.2d 484, 487 (D.C. Cir. 198®at’| Fed’'n of Fed. Emps. v. Chendég4 F.2d
603, 608 (D.C. Cir. 1989).

The “ultimate measure of the constitutionality of a government search is

‘reasonableness.VernoniaSch Dist. 47J v. Acton515 U.S. 646, 652 (1995). In the context of

® Defendants complain ththe plaintiff failed to file a separate statement of issues in dispaiEntmovert many of
the facts in defendants’ motion, which must therefore be taken adedirbiefs’ Reply Mem., ECF No. 15, at 1, 5.
Indeed, insetting the parties’ briefing schald the Courexpresslyreminded the parti€$o ensure compliance with
Local Rule 7(h) when filing their briefsh support or opposition to defendamsdtion for summaryjudgment.

Minute OrderdatedFeh 14, 2011.Local Rule 7(h)(1) providesn pertirent part “An opposition to such a
[summary judgmentinotion shall be accompanied by a separate concise statement of genuine issues shtting fort
all material facts as to which it is contended there exists a genuine issue necessditygatda, which hall

include references to the parts of the record relied on to support the statenheetermining a motion for
summary judgment, the court may assume that facts identified by the moving partatantsst of material facts
are admitted, unless such a fact is controverted in the statement of genuine isduaofiposition to the motidn
(emphasis addedDespite the Court’s remindeahe plaintiff failed to file a separate statement of genuine issues
with its oppositiorto the defendants’ math, but instead appears to have incorporated a “Statement of Disputed
Facts” in its opposition briefPl.’s Opp. Mem.ECF No. 14, at-%. While this is not strictly in compliance with the
local rules, the factual disputes noted by the plaintiff in that sectioa bffiéf are fairly insignificant and, in any
event, not sufficiently material to bar summary judgmege, e.gdefendants allege “all JCCCC employees” have
regular contact and interaction with students, while plaintiff conttrats'at leat some employees” have only
limited contact. Pl.'s Opp. Mem., at 2.
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the Fourth Amendment, a searchemasonableness is evaluated by “balanisigtrusion onthe
individuals Fourth Amendment interests againstitemotion of legitimate governmental
interests.’ld. at 632-53. Although Fourth Amendment searches generally must be supported by
probable cause, individualized suspicion of government employees is not necessary when the
government demonstrates that random testing serves special needs, beyond theesedrfoal
law enforcementVon Raab489 U.S. at 665-66Ths is particularly true when the government
seeks to detect drug use before it occurs in order to prevent dangerous conditiomg)as test
otherwise justified by a compelling intereSeed. at 668 (“Our precedents hasettled that, in
certain limitel circumstances, the Government’s need to discover such latent or hidden
conditions, or to prevent their development, is sufficiently compelling to justifynthesion on
privacy entailed by conducting such searches without any measure of indivedualiz
suspicion.”). To institute testingthe government need not demonstf#diat a documented drug
problem exist within the particular workplace-farmon,878 F.2d at 487Rather, fu]nder the
balancing test applied in [Supreme Court caSé&gjnerandVonRaal a drug test in the
employment context is ‘reasonable’ and therefore constitutional if, in lighit©xfraounding
circumstances, the governmental interest it serves outweighs the intrasrahvadual privacy
interess it occasions.”Hartness vBush,919 F.2d 170, 177 (D.C. Cir. 1990).

Although the government must pass a high-bar to justify random drug teskigiat of
an individual’s privacy interests, courts have recognized that in certain@igjauspicioriess
randomtesting of fedeal employees is appropriate. Courts have upheld testing as it pertains to
employees involved in drug interdictiovipn Raab489 U.S. at 679; railway workers involved in
accidentsSkinner 489 U.S. at 633-34lrug counselorsCheney 884 F.2d at 614and, outside

the employment contex¢yvenfor student athlete§/ernonig 515 U.S.at664-65. That said, the
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Supreme Court hagéaution[ed] against the assumption that suspicionless drug testing will
readily pass constitutional muster. . \Mérnonia,515U.S. at 665.

In the case before the Court, the plaintiff contends that the USFS’s new ding) tes
policy designatingall JCCCC employees for random testingmseasonably overbroasince it
would requiretestingof employees who have “no direct nexassafety or other compelling
interests of the United States.” CompR0] The legitimate expectation of privacy for these
employees, plaintiff argues, is not outgleed by a governmental interestd,therefore the
Court should hold that the testing policy violates the Fourth Amendment. The Court believes,
however, that given the goals of the JCCCC programmdhee ofJCCCC employees’
responsibilitiesand the context in which they wottkese employedsave a diminished
expectation of privacy, and this privacy interest is overridden by the goversnmatest in
prevening illegal drug use at JCCCQy both students arstaff.

2. The JCCCC Employees’ Reasonable Expectation of Privacy

The Fourth Amendment protects privacy interests that societgnzas as legitimate.
Vernonig 515 U.S. at 654. “What expectations are legitimate varies, of course, with context,
depending, for example, upon whether the individual asserting the privacy irdexesbme, at
work, in a car, or in a public parkId. (internal citation omitted) With regard to the privacy
expectation of employees, such expectations may be diminishibd bgpperational realities of
the workplace[and] may render entirely reasonable certain wetkted intrusions by
supervisors athcoworkers that might be viewed as unreasonable in other contéxs.’'Raab
489 U.S. at 671. Although there is not a specific standard by wiecourtevaluats an
individual's reasonable expectation of privacy, factors relevant to this corigidarelude:(1)

the intrusiveness of the drug testing scheme, and (2) the degree to whiclssh# elaployees
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designated for testing have previously been regul&eeChandler v. Miller 520 U.S. 305,
314-315 (1997)Cheney884 F.2d at 608 (treatirgps separate factors the intrusiveness of the
imposed drug testing regime and the extent to which employees were preegusiyed)
Knox Cnty. Educ. A8sv. Knox Cnty. Bd. of Edyc58 F.3d 361, 379 (6th Cir. 1998ge
generally Skinne489 U.S. at 626-27.

a. Intrusiveness of the USFS Random Drug Testing Regime

Drug testing requires an individual to provide a sample of urine, which is then tasted f

the presence of certain narcotiSeePl.’s Opp. toDefs’ Mot. Summ. J., Ex. 21SDA, Plan for
a Drug FFee Workplace Compelled urine testing involves two separate Fourth Amendment
searches, the first when thane iscollected, and the second when the urine is analyzed because
such analysis “can reveal a host of private medical facts about an empBkieadr 489 U.S.
at 617;Willner v. Thornburgh928 F.2d 1185, 1189 (D.C. Cir. 1991). JCCCC destjng is
governed by the U.S. Department of Health and Human Sery{ie#4S”) “Mandatory
Guidelines for Federal Workplace Drug Testing Programs,” 73 Fed. Reg. 71,858 (20f38). De
Nagel Decl., 1 3. Courts have held ttesiting regimegnplemented in accordance with
previous iterations of the HHS Guidelines amaimally intrusive SeeVon Raab489 U.S. at
672 n.2;Stigile v. Clinton 110 F.3d 801, 804 (D.C. Cir. 1997) (“The HHS regulations that
govern the EOP’s testing minimize the intrusion into [an individual’s priviatgtest’ citing
Von Raab489 U.S. at 672 n.2). The testing procedures at issue here are virtually identical to the
regulations previous courts have considered, andCiist similarly finds that the HHS

Guidelines in place for JCCCC testing minimizes intrusions of an employeeaspiiteresf

® The plaintiff does noargue thathe USDA's testing procedurese overly intrusive, but rather argues that the
Court should place “little emphasis” on the testing methods becaesearérimally intrusive testing regimes have
previously been struck down by the Cott's Opp. Mem.at 1819 (citingChandler 520 U.Sat312). As noted
above, the intrusiveness of a ditegting regime is but one factor in evaluating the constitalityrof the USDA's
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In Von Raabthe Court assessed the traplicableHHS Mandatory Guidelines, which
governed procedures for collection and analysis of ulioe. Raab489 U.S. at 672 n.2These
guidelines mandatetiat employeeshould begivena private stall in which to provide the urine
sample, and should not be directly observed when dointgls&urther the guidelines stated
thatthe samplevould only betested for the specified drugs at issue, and would not be used to
obtainother medical informationld. The Court foundhat“[tjJaken together, these procedures
significantly minimize the intruseness of the [defendant’s] driggfeening programld.
Likewise, n 1997, the D.C. Circuit was presented with another case challengmgeament
drug testing regime, which alsomported witlthenapplicable HHS guideline&tigile 110
F.3d at 804.Citing Von Raabthe D.C. Circuit concluded that HHS drug testing regulations
“minimize the intrusion into [one’s privacy] interestid.

As inVon RaalandStigile theprocedure for collecting urine samples from JCCCC
employees in this case governedy theHHS Mandatory Guidelines for Federal Workplace
Drug Testing Programs, albeit a modified versiatd Fed. Reg. 71,858 (2008Jurrent
regulations require those designated for testing to report to a collectiontsith for JCCCC
staff is “usualy a location such as a physician’s office, a county hospital laboratory, attalpora
collection facility, an urgent care clinic, or an occupational medicine cliiefs’ Nagel Decl.,

1 10. Employees, other than those suspected of tampering with their sample) prewited
with an enclosed stall within which to provide their sample, and do so without direct visual
observation.ld. at § 11. Further, the HHS Guidelirssl providethatsamples may only be

tested for specified drugs. 73 Fed. R&d.1,880 (HHS Guidelines Section 3.B)a sample

drug testing regime.

" In Von Raabthe Court assessed HHS Mandatory Guidelines that were issued inTH#8® guidelines were
subsequentlyevisedin 1994, 1997, 1998, 2004, and in 20(&:e73 F.R. 71,85®1.
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tests positive, an employee is afforded time to justify the result and mag@exdencehat
the positive test was the resaftlegally prescribed medication or other medical conditid?iss
Opp. toDefs’ Mot. Summ. J., Ex. 2USDA, Plan for a Drug Free Workplacat *7-8.

The testing procedures established for JCCCC employees under the HHSavandat
Guidelinesare in all material respects, identical to those consider&tbim RaabandStigile
The plaintiff does not claim otherwi§elhe Supreme Court concluded that random drug testing
proceduregxtantin 1988minimized privacy intrusions; and the D.C. Circsitilarly held that
HHS drug testing regulatioms effectin 1997were minimallyintrusive. This Gourtreaches the
same conclusion as to the testing protocol that will be applied here.

b. “Operational Realities’of JCCCC Employees

The Court next evaluates whether JCCCC emplolyaes a diminished expectation of
privacy given the nature of their employment. The Supreme Gasnnade clear thtdte
“operational realities of the workplace may render entirely reasonablenceoik-related
intrusions by supervisors and co-workers that might be viewed as unreasonable in other
contexts.” Von Raab489 U.S. at 671. Thu$t is plain that certain forms of public
employment may diminish privacy expectations even with respect to [] persanehes.”ld.
Courts have heldor examplethat employees’ “expectation of privacy is lesseneugmthey]
occupy positions that require stringent background che€kmgile, 110 F.3cat 804;see also
Von Raab489 U.S. at 67 Mat’| TreasuryEmps. Uniorv. U.S. Customs Servic27 F.3d 623,

629 (D.C. Cir. 1994). Furthermore, although courts have recognized that incumbent employees

8 The plaintiff digutes that the drug testing procedures are minimally intrusive sifgleyaas do not control the
testing location or its “cleanliness,” and are subject to directions atamiing their hands and flushing the toilet, to
having testing personnel standing next to the stall and listening duringaninatl to evaluation for cheatingl.’s
Opp. Mem., att. These aspects of the drug testing protocatalonake a material difference in the level of
intrusiveness from the programs previously found by othertedo be minimally intrusiveSee, e.g., Bd. of Educ.
of Indep. Sch. District No. 92 of Pottawatomie CrtyEarls 536 U.S. 822, 8334 (2002) (finding minimally
intrusive a drug testing policy that required a drug testing monitor to fisténormal sounds of urination” in order
to guard against tampered specimens).
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“privacy interests are greater than applicargsgTransp. Inst. v. U.S. Coast Guait®7 F.
Supp. 648, 655 (D.D.C. 1989), such privasypectations are lessened when employees had
advance notice of possible testilgm Fed’'n of Gov’'t Empst. Dolg 670 F. Supp. 445, 447-48
(D.D.C. 1987)see also Aubrey v. SdBd. of Lafayette Parisii48 F.3d 559, 564 (5th Cir.
1998) (plaintiff had “notice that his position as a custodian was specificallyndésijas safety
sensitve and that he would be subject to random testing. .Kr&)g v. Seybold427 F. Supp. 2d
842, 856 (N.D. Ind. 2006) (employees had “diminished expectation of privacy because random
drug testing was one of the bargaitfiedprovisions in the 2003-2004B3..").

The defendantsite five key factors for their position that JCCCC employees have a
reduced expectation of privacy. First, it isaperational redly that these employees wanlkth
atrisk youth inresidential settings and are responsible ferdtudents’ safety and welfai2efs’
Mem., at B-20.Second, the JCCCC employees must help maintain and enforce a zero tolerance
drug environment for the students, and this policy requires no drug use among eithetehts s
or the staff, no matter the positiold. at12-15, 18-19. Third, the JCCG@re located in rural or
remote areas and employees must therefore be able to drive students or eteitfds bcated
elsewhere, including in emergency situatiolts.at 22. Fourth, th@CCCC employedsave
voluntarily submittedo rigorousbackgound checks before employmertd undergo periodic
re-investigations.ld. at 16.Finally, the defendants maintain that employees have been on notice
of testing since 1996vhen the USDA first designated thean festing; and the new NFFE
USDA Collective Bargaining Agement provided further notice of impending dtegting
provisions. Id.

The plaintiff counters that not all employees who are currently desigroatezsting

work with students; and the fact that employees must submit to background checksgstandi
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alone, does not imply that the employees have a lesser expectation of privac@plMem.,
at 1718. Further, even though the USDA regulations designatiGgC@Employees for testing
were firstissued in 1996, they were never implemented and employees reasonably assumed that
they would never be put into effect. Plaintiff also points to the employee deswifur
JOCCC jobs, which do not indicate that the positions would be subject to randigrtedting.

Taking these factors into account, the Court nonetheless holds that JCCCC employees
have a diminished expectation of privacy, given the nature and context afdb@irational
responsibilities, thaigher level of background scrutiny to which they are subgexct,the fact
that employees had notice that the USIaS been contemplatimjug-testingsince 1996.

First, JCCCC employeestccupational responsibilities are unique whemparedo
other USFS employees. Not only are JCGfdbloyeesn close proximity to students and at-
risk youth, but they are also charged with ensutiregsafetyof these studentgenerallyin a
drug-free environmerdnd in cases of emergency. Employees, for exampleggpensible for
administering CPR and Fir8id if necessary, and receive training in those techniques within 90
days of employmentDefs’ Dawson Decl.y 16. A fundamental goal of the JCCCCs is to
provide a constructive environment for the students that has zero tolerance &udilegs, and
staff are expected to advance this gddbreover, although the plaintiff disputes the extent to
which these JCCCC sites are “Awaditional officeenvironments,’see Von Raa#89 U.S. at
674 (detecting employees’ drug use can be a “difficult task” whes fiot feasible to subject
employees and their work product to the kind of ttaglay scrutiny that is the norm more
traditional environment, it does not disputthat JCCCC staff membease located at remote

locationswhere a large number of semts live and work.

21



All JCCCC employees are to varying extents therafesponsible for the students’
welfare and safetyndeed, the plaintiff admits that “all ZCC employees are likely to interact
with students from time to time based on proximifl’s Opp. Mem., at 2-FomeJCCCC
employeesnayrarelybe required to supervise care forstudents but, given the centers’ remote
locations, all employees must nonetheless be able to respondemargencituation. See
Defs’ Guzik Decl., 1 18Defs’ Ryan Decl., 1113-14 Defs’ Kopack Y Z-18. Moreover, no
matter their specific position designation, JCCCC employees may peaitdies without regard
to their title or predominant responsibiliti€eeDefs’ Guzik Decl., 1 12-13Pefs’ Ryan Decl.,
17 9-10 Defs’ Kopack 11 12-13; Pl.’s Marnhout Suppl. Declg §fFor example, an employee at
one JCCCC may occasionally volunteer to transport students while an empldyesame
position at a different Center may never transport studenfBiiy asgect of their employment
providessufficient basidor the Court to conclude thACCCC employees havalaminished
expectation of privacy given the nature and context of their employment.

Second, although the USFS has designated incumbent employees for tesfiGg; @&
employees nonethelebave diminished expectations of privagiyen that they aralready
subject to background checks.Stigile v. Clintonthe D.C. Circuit upheld drugsting
regulations for employees working in proximity to the Presidesting that these employees’
“expectation of privacy is lessened becallss occupy positions that require stringent
background checks.” 110 F.3d 801, 804 (D.C. Cir. 1997) (upholding suspes®testing of
employees working in the Old Executivéfi®e Building because of concerns over the security
of the President and VieBresident)see also Von Raald89 U.S. at 67 AVhile background
checks for JCCCC staff membensiy notbeas intensive as those for higgvels executive

branch employeegCCCCemployees arsubject tanore rigorousackground checks designed
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for employes that “supervise young people,” than most Forest Service employeasithergo.
Defs’ Dawson Decl 1 12(JCCCC employees subject to a “Child Care National Agency Check
with Inquires: Non Sensitive/Low Risk,” and some subject to “Moderate Risk Background
Investigation: Moderate Risk/Public Trust.”).

Third, JCCCC employees’ expectation of privafurther diminished by the fact that
these employees had sufficient notice thaly could be subject to random drug testing. JCCCC
staff members were first designated for teshgdJSDA regulations issued in 19986efs’ Nagel
Decl, 1 18. Although these tesisere not implemented until January 20t USDA never
renounced itsntention to test employees, and even listed JCCCC employees for testing again in
2003, despite the fact that testing had not been implemented betw&smtiP®003See idat
1118-19 USDA Drug Testing Regulatiomtapp. A,sec.14. The plaintiff argugthat
employees lacked notice of drug testing because USFS employee positigotioes do not
mention drug-testingSeePl.’s Opp. taDefs’ Mot. Summ. J., Exs. 9-20, 22, Job Descriptions of
JCCCC Employee#iccording to the defendants, the position descriptions have been updated to
indicate that all JCCCC positions are subject to random drug testing.[2e¥son Suppl. Decl.,

1 6. Thatearlier positiordescriptions did not mention testing is not enough to override the other
notifications the employeesceived regarding their occupational responsibilities and potential
drug testing. Indeed, the plaintiff and defendants periodically discussedrientiag drug

testing for JCCCC employees, and there is no evidence to suggest that theeWSDA
announced that it would not one day move into compliance with its own regul&esiefs’

Nagel Decl., 11 189 (“Before implementing random testing of all existing JCCCC staff
employees in hon-supervisory positions, the Forest Service considered enterimgpatd and

implementation’ bargaining with the National Federation of Federal Employe&é<] on this
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subject under its Collective Bargaining Agreement. The Union raised objetditres
designation of all JCCCC staff for random testing. Discussion of the subjectusmhti
intermittently thereafter . . . .”see alsd’l.’s King Decl., 11 @. The plaintiff's contention that
JCCCCemployees reasonably believed that such testing would never occur is therefor
unavailing.

TheJCCCC employees’ haifficient noticethatrandom drug testing procedungsre
being considered ardtug testing waspecificallyincluded in the most recent NFRESFS
collective bargaining agreemeitefs’ Nagel Decl.,  19Drug-testing may not have been a
bargaineefor provisionin the agreemeritput the plaintiffand JCCCC employeésve been
aware that the USFS wasrious about implementirigstingandhad been negotiating the terms
of such testing with the union for years.

For the abovementioned reasons, the Court timatsthe JCCCC employees have a
diminished expectation of privacy given the nature and contextiofabeupation, regulations
already imposed upon them, and the fact that they had constructive notice of the défendants
inclination to implement testing &h had been prescribed since 1996. The constitutionality of the
defendants’ drug testing regime is therefore dependent on whether singhdes/es a special
government interest that overrides the JCCCC employees’ already thiedr@gpectation of
privacy.

3. Governmental Interests and Special Needs

° Negotiations between the NFFE and the USFS are governed by the Federal Senridddratmement Relations
(FLRA) Act, 5 U.S.C. § 710#t seqwhich has been construed to preclude riagioh of drugtesting policies. The
wisdom to pursue such policies resides exclusively with the federalyagsmitugtesting is considered to be an
internal security practice under Section 7106(a){the FLRA Nat'l| Ass'n of Gov't Emp., Local R18 Union v.
U.S. ArmyNo. 0:NG-1268, 30 F.L.R.A. 1083 (Jan. 27, 1988).
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To justify suspicionless drug testing of particular employees, the government must
demonstrate that it has anterest that overrides the designated employees’ expectations of
privacy.Vernonig 515 U.S. at 661. Although the Supreme Court has occasionally described the
governmental interest need as ‘compelling,” the Court clarified that ‘compéaitiegst’

“describes an interest that appeanportant enougho justify the particular search at hand, in
light of other factors that show the search to be relatively intrusive upon a genuinatxpedt
privacy.” Id. (emphasis in original). To assess whether the government has an interestnimpor
enough to justify testing, courts have balanced the nature of the agency involvexd and it
responsibilities, the challenges of the agency’s mission, public safety ecenaed the
ramifications and scope of drug use by the targeted class of empl@gsgenerally Von Raab,
489 U.S. 668-74.

Moreover, the court absassesses whether the government has established a “clear, direct
nexus” between the employees’ duties and the risk and ramifications of drugarseon 878
F.2d at 490. The nexus requirement, however, “is not a mechanical test, requiringtth@ cour
ask nothing more than whether the harm to be avoided is a result of the tested esployee’
inability to perform his job properly.’Stigile, 110 F.3d at 805Rather, the court must assess
“the risk posed by a drug-using employee and the evil soughtgrelsented by the testingd.

This demands that “there be an immediate, atd@ruated connection between the employee’s
drug use and the danger to be avoidédl. Notably, “a duty which places the employee in a
position to render harm can give risdlie nexus even when the feared act by the employee
would not itself be a normal part of that dutid”

Thedefendants assert that random drug testing of JCCCC employees is justitied b

special nature of the JCCCC program. Drug use by JCCCC emplty@esargue, would
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frustrate the JCCCC most basic goal, which is to educate and rehabiiateyatuth, many of
whom are prone to, or suffer from, drug usére Hovernmeradditionally contends that JCCCC
employees are charged with ensuring the gafe§ CCCC students asite, a responsibility that

is even more significant given that employees and students are locatedie lemations of the
country. The plaintiff does not dispute these interests, but rather asserts thattetestsn

cannot seve as a rationale for testimg) JCCCC employees, even those who do have limited
contact with students. The Court finds, however, that the government does have a compelling
interest to ensure thatl JCCCCemployees ardrug{ree since employees are entrusted to care
for JCCCC students in a residential setting in rural areas and enforcetaleence drug
environment for the at-risk studenésien ifsome employees may only be called upon to engage
with studenton a limited basis an emergency sitations.

a. The Government’s Interest in Ensuring that JCCCCs are Drug-
Free

Preventing drug use, especially amoegnagers and young adults, is certainly a
compelling governmental interest. In upholding random drug testing of studet¢sgttie
SupremeCourt noted irWernonia School District 47Ad. Actonthat ‘{d]eterring drug use by our
Nation's schoolchildren is at least as important as enhancing efficient enforcertient of
Nation’s laws against the importation of drugs, which was the governmentaroanVVon
Raab,or deterring drug use by engineers and trainmen, which was the govelrcoeo&n in
Skinner. Vernonig 515 U.S. at 661 (internal citations omitted).

With respect taJ CCCCsthe Court finds that the governmdras a compelling interes
ensuring that all employees are difuge for at least three reasons. Firspsiif not all JCCCC
employees are responsible for administeeand enforcinghe program’s zertolerance drug

policy, and thigolicy is undeniably compelling givenatdCCCCscater to troubled and
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underprivileged youth whmayalready berone taillegal drug use. JCCCC employees charged
with administering the drug poli@re responsible for reporting possible drug violations,
inspecting students’ belongings for drugs, and even counseling and mentoring stdnbents
reach out to themDefs’ Guzik Decl., 1§ 4-13Defs’ Ryan Decl., %-10; Defs’ Kopack -
13; see alscPl.’s Patterson Decl., 1 5 (a cook, who states: “As an employee at a Civilian
Conservation Centelrhave a general responsibility to administer the zero tolerance policy that
applies to students for drugs and alcohol. This merely requires me to reporonglétl see
them.”). The D.C. Circuihas heldeven when children are not involved, that the government has
a compelling interest in ensuring that employees responsible for counseling ankitaghgbi
those suffering from drug use are not using drugs themselvétibnd Federation of Fedral
Employees v. Chenge D.C. Circuit upheld téag for the Army’sdrug and alcohol treatment
counselorsstating that “[i]t is apparent that drug counselors who themselves use illigst dru
like drug-using interdiction agents, may ‘because of their own drug use, be unsympgatheti
their mission.” 884 F.2d 603, 614 (198%iting Von Raabh489 U.S. at 670) Likewise, the
government has a compelling interest to ensure that those respdémsib&ntaining a drudree
environment, especially in the remote sites on which the JCCCCs are |lacatad,
“unsympathetic to their missionSee Cheney84 F.2cat614.

The plaintiff counters that not all employees are responsible for administeeldCCCC
drug policy, a position that is contrary to USDA and DOL regulati®»efs’ Nagel Decl., 1 18
(DOL Jobs Corps Instruction No. 24 states “All staff will be held accountable for actively
supporting and implementing the Jobs Corps Zero Tolerance poliosDA Drug Testing
Regulation at gop. A, sec. 14*Drug usage by Center staff members could resutie loss of

students’ lives or injury to the students. Also, all Center staff personnel pomsédse for

27



administering the Zero Tolerance for Drug Policy. Improper or illega dse is inconsistent
with assisting others in becoming and remairdngg-free.”). USDA regulations state that “all
Center staff personnel are responsible for administeringeh@Tolerance for Drug Policy.
USDA Drug Testing Regulation, at app. A, sec. 14. Uniform application of this teguis
attested tdy three delarations supplied by the defendant. Defs’ Guzik Decl., f|{Dé&fs’
Ryan Decl., 8; Defs’ Kopack {1L1. Neverthelesghe plaintiff supplies declarations from two
JCCCC purchasing agentgho state that they have no responsibility for administeriag th
JCCCC zerdolerance drug policyPl.’s Case Decl., 1%, 7 (a JCCCC purchasing agent who
states that he has “no responsibility for administering the zero tolerancg PoPIl.’s Hamann
Decl., 111, 8 (a JCCCC purchasing agent who states that he has “no responsibility for
administering the zero tlance policy for students.”). Evassuming that plaintiff is correct
and notall JCCCC employees must administer the JCCCC-eoance policy, the proximity
of all employees to aisk students in eemoteresidential setting is sufficient reason for the
government to take steps to ensure all employees ardrdrig-

Secondin light of the remote residential setting and the vulnerabilities of thekat
students,JCQCC employees hava unique “role moel effect” on studentsTheir constant
proximity to the students residirag the JCCCCs fosters the employees’ role as impromptu
counselors and mentoiSee Vernonigb15 U.S. at 663. In shodCCCCemployees occupy
special positions of influence and control okesident students already susceptible to drug
abuse.See generalliXnox Cnty. Educ. Assv. Knox Cnty. Bd. of Edyd58 F.3d 361, 374-75
(6th Cir. 1998) ‘teachers occupy a singularly critical and unique role in our societfjand]
occupy a psition of immense direct influence . . .. Through their own conduct and daily direct

interaction with children, they influence and mold the perceptions, and thoughts andb¥alues
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children.”). Due to theemoteresidential nature of the JCCCC progrange émployeesiuties

go beyond that of typical employeeseven teachers in regular schodse generally/ernonig

515 U.S. at 664 (“. . . it adds to the ever-expanding diversionary duties of schoolteachers the new
function of spotting and bringing to account drug abuse, a task for which they aepdiqxt,

and which is not readily compatible with their vocation.”).

Third, even for those JCCCC employees who have limited contact with students and do
not perceive their position as responsible for enifigy the zeretolerance drug policy against the
students, they must still themselves remain drag and avoid bringing illegal drugs on to the
JCCCC premisedndeed, the plaintiff concede®sll JCCCC employees are likely to interact
with students frontime to time based on proximity.Pl.’s Opp Mem., at 23. Drug use by any
JCCCC employee would pose risks of potential access to drugs and defeat the gfuhpose
program of maintaining a drug-free environment. This danger, when coupled with the
government’s interest in ensuring the safety of JCCCC students, as disclesegioxides a
compelling interest that overrides the employees’ expectation of privacy.

b. The Government’s Interest in Ensuring Safety at JCCCCs

In addition to the government’s interest in ensuring that JCCCCs remaifreley¢he
governmentlso has an interest ensuring that those entrusted floe safety and welbeing of
JCCCC students are not impaired by drug udee defendastarguethat many, if not most,
JCCCC staff mendrs transport students to and from the sites, and thatesopieyees train
students in dangerous vocational skilldeplaintiff disputes the number of employees vaine
responsible for transporting students, training students in vocational skills, arelihedd that
staff members would be responsible for the safety of studee¢®l.’s Opp.Mem,, at 11-14.

Regardlesspf the specific numbers of employees regularly assigned to thoseitaslesns clear
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that in emergency situations, all JCCCefistnembersaveresponsibility of caring for students
and guarding their welbeing.SeeGuzik Decl., 8 (“In case of a need to evacuate the Center,
all employees and all available vehicles would have to be used to evacuate the sfuidklyt .

. .This Center was, in fact, evacuated in 2000 because of forest fires.”); Ryan DE814]1
(“Relying on employees to transport students is especially important in ligletrehtbteness of
the Anaconda JCCCC, which is located in the BeaverDesllodge NationdForest’); Kopack
1 18 (“In case of a need to evacuate the Center, either a school bus from thenhoeahty, or
all employees and all available vehicles at the Center, would have to be usezt to enhcuate
the students quickly.”). The risk that employees could be impaired by drug-usé@ in suc
situations, particularly when a large number of children are entrusted to theargewt's careis
certainly one that the government has an interest in preventing.

The plaintiff citesTransportation Institute v. U.S. Coast Guded the proposition that
themere possibility that employees fail their job responsibilities is not enough to jdistdy
testing for the entire JGTC staff. 727 F. Supp. 648 (D.D.C. 1989n Coast Guardthe court
struckdown the Coast Guard’s policy of drtesting all employeesboard commercial vessgels
stating that a drugrelated blunder by a wiper or cook could, through a chain of ensuing
circumstances, lead to an emergency situation that is a threat to public skdetever, the
chain of causation between the misconduct of a cook or wiper and injury is considerably more
attenuated than that found persuasive for delgted blunders by the air traffic controllers,
pilots or guards. ..” Id. at 658. The plaintif6 analogy tahis case, however, is unavailing.
Although the government is required to demonstrate a sufficient nexus betweeretti@pot
harm and the government’s intere$t]He nexus requirement is not a mechanical test, requiring

the court to ask nothing more than whether the harm to be avoided is a result of the tested
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employee’s inability to perform his job properlyStigile, 110 F.3d at 805. Rather, the court
must assess “the risk posed by a drug-using employee and the evil sought to itegiteyéhe
testing and a sufficient nexusxists“even when the feared act by the employee would not itself
be a normal part of that dutyld.

In the instant case, the prospect that emergency situations could arise thaewoumé r
assistance evdrom employees whose designated duty limits interaction with students, is quite
real given that JCCCC locations are located in remote parts of the caaetre.g.Guzik Decl.,
1 18 (“In case of a need to evacuate the Center, all employees and albkvedhicles would
have to be used to evacuate the students quickly. . . .This Center was, in fact, eva@ggied i
because of forest fires."and if JCCCC employees were unable to safeguard students, even if
not within their daily responsibilities, @ould lead to tragic consequenc&y establishing
vocational boarding schools for at-risk youth in remote parts of the country, the genéiran
taken responsibility for the security and well-being of students entrusteeiteare. There are
“few governmental interests more important to a community than that of insuringeheasat
security of its children while they are entrusted to the care of teactteeglministrators.”
Knox 158 F.3d at 374-75lt may be true thasomeJCCCC employees are rarely called upon to
perform CPR, transport students, or safeguard students in emergency sitldtiomitheless,
given the centers’ remote locations across the country, the JCCCC eewpéog collectively
responsible for their welfare. If these employees were impaired byudeugghen an emergency
situation arose on a JCCCC site, their inability to safeguard the studemi®atemt’s notice is
an evil that government has a compelling interest in preventing.

The plaintiffalso argues that the governnisrasserted interest in testing all JCCCC

employees is undercut by the fact that the USFS hadesainatechonfederalJCCCC workers
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contract employees who also work on JCCCC sites, for testihg defendants note that many
private contractorBave independent contractual relationships with the U.S. Department of
Labor, not with the USFS or the USDA&efs’ Dawson SupplDecl., 8. Even if the USFS or
USDA sought to test private contractors, they do not have the ability to do so givergexis
agreementsld. at 9. Regardless, however, the government need not wait to address a problem
until it is able to address all contributing factors of that probeeeStigile, 110 F.3d at 807
(“What the [the government] does with other groups cannot control a Fourth Amendment
challengdto drug testing. . . .We cannot require the government to attack all aspects of a
problem before we will uphold its right to act against a single aspethe government’s
position that testing JCCCC employees ompelling interest ithereforenot undercut by the
government’s inability to test all individuals working on JCCCC facilities

4. Governmental Interests Outweighthe Fourth Amendment Interests of
JCCCC Employees

Based upon the Court’s findings tladit JCCCC employeemusthelp maintaira drug
free environment for JCCCC students, their role as counsethusatorand adult supervisors to
youth prone to drug use, and the employeesponsibilities in maintaining a safe environment
for residentiaktudents located in remote parts of the country, the Court concludes that the
government has a compelling interest in testing these employees to eastiney do not
compromise the Jobs Corps’ overall educational program and do not put students at risk.

The paintiff argues thathe USDA'’s drug testing policy isot directed toward any
governmental interest, but is merely “symbolic” to “display[] its commitmetitécstruggle
against drug abuse.” Pl.’s Opgdem, at 14-15 (quotin@€handler,520 U.S. at 321-22As
explained above, this is not the cd$ehe plaintiff werecorrectthat the government’s interest

was merely a symbolic stand against drug tise Court would not hesitate to find that the
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USDA's drug testing program must fall on Fourth Amendment grounds. It is “obvioukithat t
justification is unacceptable; that the impairment of individual liberties cannot be the ofea
making a point; that symbolism, even symbolism for so worthy a cause as the@alwdliti
unlawful drugs, cannot validate atherwise unreasonable searctidh Raabh489 U.S. at 687
(Scalia, J.dissenting)The defendants’ interests in testing JCCCC employees are not merely
symbolic, but are directed toward maintaining the effectiveness of the JCO@@mrand
ensuring theafety of students located in remote rural sites across the cothisyationale
overrides the employees’ expectation of privacy, which is already dimihesivesideringhe
nature of their employment and the regulations already imposed uponTtherabre, the Court
holds that defendants’ designation of JCCCC employees for random drug testingtdaekte
the Fourth Amendment; and the defendants’ motiondomsaryjudgment is GRANTED.

C. PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION

Having considerednd granted the defendants’ motion for summary judgment, the court
next evaluates the plaintiff's motion for preliminary injunction.

To warrant injunctive relief, the plaintiff “must establish that he is likely to ®toa
the merits, that he is likelp suffer irreparable harm in the absence of preliminary relief, that the
balance of equities tips in his favor, and that an injunction is in the public inteVeésttér v.
Natural Res. Def. Council29 S.Ct. 365, 374 (2008p0rdon v. Holder632 F.3d 722, 724
(D.C. Cir. 2011)Jackson v. District of Columhi&92 F. Supp. 2d 5, 7 (D.D.C. 201%)
preliminary injunction isan extraordinary form of interim religipwever, and “should not be
granted unless the movaby; a clear showing;arries the buden of persuasion.Mazurek v.
Armstrong 520 U.S. 968, 972 (1997) (quotation and citatomtted). In meeting the requisite

burden for injunctive relief‘it is particularly important for the movant to demonstrate a
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likelihood of success on the meritsKonarski v. DonovanNo. 10€v-1733, 2011 WL 383995,
at*2 (D.D.C. Feb. 7, 20113¥ealso Taylor v. Resolution Trust Corp6 F.3d 1497, 1507 (D.C.
Cir. 1995) (finding that given the inadequacy of the plaintiff's prospects for sumceke
merits,there may be no showing of irreparable injury that would entitle him to injunctieé rel
Without a “substantial indication” of the plaintiff’s likelihood of success on theétsnéthere
would be no justification for the court’s intrusion into the ordinary processes of adatioistr
and judicial review.’Elite Entmt, Inc. v. Reshammiy2008 U.S. Dist. LEXIS 31580, at *5
(D.D.C. Apr. 18, 2008)diting Am. Bankers Ass’n v. Nat'| Credit Union Admi88, F. Supp. 2d
114, 140 (D.D.C. 1999)).

The Court holds that random drug testing of JCCCC employees does not violate the
Fourth Amendment. The plaintiff therefore cannot demonstrate a likelihood of Swucctse
merits. Plaintiff's motion for a preliminaryjunction is therefore DENIED.

. CONCLUSION

For the reasons stated above, while the plaintiff sufficiently pleaded its chatietige
USDA'’s random drug testing program to withstand the defendants’ motion to dfsmiasgure
to state a claim, the Court holds on the merits that the defendants’ designatiQtCa@{C
employees does not violate these employees’ Fourth Amendment rights. Themtsfendaon
for summary judgment is GRANTED, and the plaintiff’'s motion for a preliminguniction is

DENIED.

Dated: April 6, 2011

/S/ -\////ﬁh /ﬂ///‘//////
BERYL A. HOWELL
United States District Judge
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