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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUAN A. SCOTT,

Plaintiff,
V. Civil Action No. 10-1757 (JEB)

MICHAEL J. ASTRUE,
Commissioner of Social Security,

Defendant.

MEMORANDUM OPINION

Plaintiff Juan A. Scott brings thg o se actionseekingreversalbf the decision made by
the Commissioner oSocial Securitghathe is not disabled und#ére Social Security Ac#d2
U.S.C. 88 1381-1383, and therefore antitled to supplementakcurity income (S$l
Although Plaintiffnever mentiong2 U.S.C. § 405(g), Defendant correctly points out that this
must be the basis for his subeeMot. at 1 n.1 Asthe Court finds that substantial evidence
supports th&€ommissioner'slecision,it will grantDefendant’s Motion for Judgment of

Affirmance.

Background

A. Factual Background

Plaintiff is a53-yearold man with a high school education and no vocational training.
Administrative Record (AR) &7, 108. From 1990 to 1991, he worked warehouswith the
Metropolitan Police Departmeperforming dutiesuch aglriving a forkift, receiving supplies
lifting boxes,anddriving a bus.ld. at 105. Accordingo Plaintiff, cn March 11, 1991, heas

involved in awork-related acciderthatresulted ina “herniated diskspine fnd neck problems,
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[a] bad hip, chron[ic] migraine[s], [and] heart problemi” at 104-05, 657-59Multiple
examinations by a bevy of medical practitioners over the course ofyears/have revealed
that Plaintiffindeed suffers from both physical ameéntalinfirmities, somestemming from his
1991 accident. Given the remarkable number of doctors who have examined or treatéf Plaint
what follows is not an exhaustive list of dbbctorsor medical opinionsn the eighteen years
between Plaintiff's accident and the OctoB8r 2009, decision to deny his SSI application.
Instead, the Court summarizes the most salient ones.

1. Physical Difficulties

FromMarch 1991to at least Novemb&009, Plaintiffiwvas examiné intermittentlyby
internistDr. Charleg~. Colao. Duringwhat appear to begularmedical visitshat began after
the 1991 accident and lasted until 1993, Colao nietedernesspain, and limited range of
motion inPlaintiff's neck andower backid. at 16893, but heneverthelessdid notrecommend
surgery because he observed no herniated didkat 185. Colaalso repeatedlgpinedthat
Plaintiff was disabled anceicommended light physical dutid. at 168-93.

During later examinations conded by Colaobetweer2002 and 200 laintiff was
againdiagnosed with cervical and lumbar spine disordétsat 169-70, 275-76 (2002
examinations)277-78 (2003 examination), 392-93 (2006 examination), 420-21 (2007
examination), 425 (2008 examination), 624 (2009 examinatidogordng to Colao,Plaintiff
had radiculopathy in his extremiti@soted in 2009, 2008, 2007, 2006, and 2002 examinations);
bulging and herniated disks (2006, 2003, and 2GG)eningof the spinal cord (2006)nfild to
moderaté spinalstenosisZ006 and 2002); muscle atropagd weaknes® his extremities
(2009, 2007, 2006, and 2002); tenderness in his lumbar spine (2009, 2008, 2007, and 2003);

chronic headaches (2009, 2007, and 208l difficulty withwalking, bending, squatting, and



touching his toes (2002006 and 2002 Id. at 16970, 275-76, 277-78, 392-93, 420-21, 425,
624. Colao alsetated at different timgbathe believedPlaintiff wasdisabledld. at 170, 425,
624 (in 2009, 2008, and 2002, Plaintiff was “disabled for wotk?)at 393 (in 2006, Plaintiff
was “permanently and totally disabledit); at 421 (in 2007, Plaintiff was “disabled for his
occupation and for all worlg”

Other doctors appear have arrive at different conclusions regarding the extent of
Plaintiff's physical impairmentsFor instance,n a November 22, 2004, examinatianternist
Dr. Elliot Aleskow noted thaPlaintiff “[had] limitation of range of motiorof the cervicakpine
and lumboseral spine region.Plain xrays” however “[did] not reveal significant abnormalities
in the lumbosacral or cervical spine regioid: at 325-26. Additionally, Plaintiff “had good
strength in all four extremitig'sand “[tlhere was no evidence of muscle wastingl” at 326.
Another examination of Plaintiffy Dr. Aleskowthree years later yielded identicakults. See
id. at 394-404 (November 18, 20@kamination) Again, an xray revealed “no fractures,
dislocations or other bony abnormalities” in either the cervical or lumbosgena regionsld.
at 397. In the 2007 report, Dr. Aleskow also added that Plaintiff alze to transfewithout
any difficulty and ambulate about the office without any difficulty,” thad some mild
difficulties with some fine motor skills of the handdd. at 396-97.

In a March 14, 2007, consultative examination, neurologist Dr. QRit&hari concluded
that Plaintiff's “neurolgic examination [was] essentially normald. at 410. Dr. Chari also
found “no atrophy in any of the muscle groups,” stated that Plaintiff had “4+ to 5/5thtneradj
4 limbs,” and observed that Plaintiff “took his shoes and socks off by himself aoduld get

on and off the examination table without assistandg.’at 409.



On April 16, 2003Plaintiff wasalso examined bpr. Eugene Miknowski Id. at 289-96.
Dr. Miknowski reported that Plaintiff had “decreased range of motion in his lumbar spihe, bot
shoulders, cervical spine and hipgd. at 291. Xrays of thecervicalspine, however, revealed
that there wasro evidence ofracture” and the cervical vertebrae were “mostly unremarkable
[in] appearance.ld. A “lumbar spine x-ray also demonstrated no fractures” and was “normal.”
Id. Dr. Miknowski then added: “Considerifiglaintiff's] chronic pain, he is not recommended
for heavy lifting, pushing or pulling mild to moderatg¢work-relatedactivities|do not appear to
be restricted Walking is mildly restricted.Standing or sitting are not restricteldearing,
speaking, and hand manipulation are not restrictétl.at 292.

Among the many other medical practitioners who have also examined Plaintiff was
neurological surgeon Dr. George J. Mathews, whose medical findings are abnvapeAugust
28, 2003, report._1d. at 423. During his consultative examindflathews interpreted
Plaintiffs MRI from April 27, 1999.1d. Consistent withan earlier, contemporaneous
interpretation of that MReeid. at 232-33, Mathews found in Plaintiff's cervical spine
evidence of disk herniation, spinal stenosis, and spinal cord compression, but no nerve root
compression|d. at 423. Plaintiff's lumbr spine, on the other hand, was “normal except for
some physiological protrusion of the lumbar disdgsl” Mathews nonethelegsoncluded that
Plaintiff was “totally and permanently disabledd.

Finally, wo separate physicians from Disability Detenation Service¢DDS) also
arrived at conclusionggarding Plaintiff's physical limitationrsimilar to the findings of Drs.
Aleskow, Chari, and Miknowski. On December 29, 2004, and again on March 26, 2007, DDS
physicians, relying in large part on Plaintiff's medical records, coedulat Plaintificould

occasionally lift twenty pounds, could frequently lift ten pounds, and could stand, walkfaor sit



six hours in an eight-hour workdaseeid. at 334, 413. Plaintiff, howevexas limited n his
ability to push or pull with his extremitiesxdhad some postural limitations such as the ability to
climb ladders, ropes, and scaffoldseeid. at 331-35, 413-14.A faceto-face interviewwith
Plaintiff by an intervieweffrom the Social Security Administrati@so revealed nbmitations
in Plaintiff's hearing, reading, breathing, understanding, concentratinmygatoswering,
sitting, standing, walking, seeing, usiofghands, or writing.Seeid. at 111.
2. Mental Difficulties

In addition to physical difficulties, a number of doctors have also diagiiaediff with
mentaldifficulties. From as early adugust11, 2004, Plaintiff began receiving mental health
care from the Scruples CorporatioBeeid. at318-23, 341-43, 427-622. Although he was never
hogitalized Plaintiff wasdiagnosedvith depressiorand prescribed medicatiobeeid. at 341-
42, 364-65, 614-19, 660-61. In a 2006 comprehensive psychiatric evaluation at the Scruples
Corporation, Plaintiff was noted by psychiatrist Dr. Amir Rehman to be in staihdition. I1d.
at364 see alsad. at448, 555, 558, 561, 564, 58Blaintiff was at different timem 2005 and
2006“psychiatrically stable”) Plaintiff also“reporfed progressive improvements [in his
depressiop) anddenie[d]any major side effects.ld. at364. Although Plaintiff had poor
impulse control, idat342, and occasional anxiety aingtability, id. at 620, 660-61,Here was
no evidence o$uicidal or homicidaldeations, id. at 319, or auditory and visual hallucinations.
Id. at 341.

ThreeDDS physicias also reachedimilar conclusionsegardingPlaintiff’'s mental
impairments.Seeid. at 300-17, 346-63, 368-85. On July 16, 2003, the first Mental Residual
Functional Capacity Assessment (“RFC mental assessment”) of Plaintifideddhat he was

moderately limited ifour areas of mental activity: 1) “ability to maintain attention and



concentration for extended periods”; 2) “abilitygerform activities within a schedule, maintain
regular attendance, and be pwattwithin customary tolerancgs3) “ability to complete a
normal work-day and workweek without [psychologically-based] interruptioms!’4a “ability

to accept instructions and respond appropriately to criticism from superVvisdrat 300-01.
Plaintiff was then found to be mildly limited in “Activities of Daily Living” and “Salc
Functioning,” moderately limited in “Maintaining Concentration,d/gence, or Pace,” and had
experienced no episodes of decompensation of extended duidtiah314 Thesecond RFC
mental assessment conduckgdanother physician on February 2, 20@ached virtually the
same conclusionsSeeid. at 346-47. On September 22, 200@,third RFC mental assessment
of Plaintiff by yet another DD$hysician added that Plaintiff was also moderately limited in the
“ability to understand and remember detailed instructions,” id. atrB68erately- rather than
mildly —limited in “Activities of Daily Living” and “Social Functioning,and had experienced
one or two episodes of decompensation of extended durdtioat 382.

B. Procedural Background

The record shows thatdmtiff has spenthe past decadeand perhapsiore— either
applying forSSI benefitdor his 1991 accident or appealing denials of those applicatices. S
AR at 8386 (2002 SSI application); Supplemental Complatr#-3 (reference to 4999
appeal. Beforethe Couris hismost recent application filed on April 27, 2004, in which he,
again, soughgSlbenefits for his 1991 accidenAR at 8790.

Plaintiff's application was first denied inleiter dated~=ebruary 4, 2005, and again on
reconsideration in ketter dated Marc29, 2007.1d. at 72-78. Represented by counskk then
sought and received a hearing before an Administrative Law Judlget.58, 626-46.The

outcome was no better. On March 31, 2008, the ALJ issued a decision denying Plaintiff's



applicationon the basis that he could perform a range of “light exertional wsidgificant
opportunities fomwhich were available in the national econoniy. at 41:53. Upon appeal, the
Social Security Administration’s Appeals Coungicated and remanded theedion with
instructions to(1) “evaluate the treating and examining source opinions . . . and explain the
weight given to such opinion[s]”2] “[flurther evaluate th@Plaintiff's] subjective complaints”;
(3) “[e]valuate the other source opinions”; and (4) “[o]btain evidence from a vodatixpext to
clarify the effect of the assessed limitations on [Plaintiff's] occupdtioase.” 1d. at 35. A
second hearing was held on August 6, 2009, in whicew ALJ heard testimony from a
vocational expert ahfrom Plaintiff, who wasagain represented by counsgl. at647-83. On
remand, the ALJ issuggetanother denial of Plaintiff's application in an opinidated October
20, 2009.1d. at 1531. The Appeals Council denied Plaintiff's request for review, makiag
second ALJ’s decision the Commissioner’s final olte.at 7-9. Plaintiff subsequently brought

this suitchallenging the Commissioner’s final decision

. Legal Standard

TheSocial Security Acgives federal district courthe power “to enter, upon the
pleadings and transcript of the record, a judgment affirming, modifying, aisnegehe decision
of the Commissioner of Social Security, with or without remanding the ¢auaaehearing
42 U.S.C. § 405(g)A reviewing court however, musaffirm the decision of the Commissioner
if it is based on substantial evidence in the record and the correct applicationebévhaatrlegal

standards.d.; Butler v. Barnhart, 353 F.3d 992, 999 (D.C. Cir. 2004); Brown v. Bowen, 794

F.2d 703, 705 (D.C. Cir. 1986). “Substantial evidence is ‘such relevant evidence as a reasonabl
mind might accept as adequate to support a conclus®ratvn, 794 F.2d at 705 (quoting

Richardson v. Rales 402 U.S. 389, 401 (1971)Y.he test “requiresnore than a scintilla, but




can be satisfied by something less than a preponderance of the eVidduater, 353 F.3d at

999 (quoting Fla. Mun. Power Agency v. FERC, 315 F.3d 362, 365-66 (D.C. G#))20

Finally, determining whether the Commissioner’s decision is supported bystihistvidence
and free of legal erraequires the court to “carefully scrutinize the entire recoiavis v.
Heckler, 566 F. Supp. 1193, 1195 (D.D.C. 1983)e als®Butler, 353 F.3d at 999In doing so,
however, the court must not “replace the [Commissioner’s] judgment concémaimgight and

validity of the evidence with its own.Davis, 566 F. Supp. at 1195.

1.  Analysis

AlthoughPlaintiff’'s pro se submissions to the Court fall woefully short of advancing his
causea generous reading of those submissions retwalsnplicit argumentgor reversing the
Commissioner’s decisiorFirst, Plaintiffcan be said to asserigeneral claim that the
Commissioner somehow @somewhere erred Ims disability determinatianSeeCompl. at 2-

3. Even though Plaintiff bases his clanmthe fact that the case “was remanded back to the ALJ
to correct the findings in his decisiors€eid., the Court will, of course, review the decision

made after remant.SecondPlaintiff appears to argue thiiie presence afewand material
evidencewarrants remandSeeSupp. Compl. at 1Plaintiff's argumentssuch as they arwill

be addressed inru

A. The Commissioner’s Disabilithetermination

To qualify for supplemental security income under the Social Securitya/Atajmant
must establish that he is “disabledd2 U.S.C. 8.382(a)(1). Plaintiff's objectivehere—as it

seems to haveeen since he was injured twemtye years ageis to be declared disabled and

! plaintiff also raises claimsat least he believes he deeagainst his former attorneys, Scott Elkind and
Steven Shea, and the CEOs of the Scruples Corporation, Mr. and Mrs1 8bake Cyrus.Compl. at 23. As he
does not name them as defendats,Gourt is powerless to act on these purported claims.
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thereby qualify to obtain SSI benefitBy all accounts, Plaintifindeedsuffers fromat least
some physical anchentalproblems. That conclusion, however, is by no means sufficient to
render himegally disabled under the Act.

An individualis considereddisabled” if he is‘unable toengage in any substantial
gainful activity by reason of any medically determinable physical otahenpairment which
can be expected tesult in death or which has lasted or can be expected to last for a continuous
period of not less than twelve monthdd. § 1382c(a)(3)(A). Additionally, an individual can be
determined to be under a disabilibnly if his physical or mental impairment impairments are
of such severity that he is not only unable to do his previous work but cannot, considering his
age, education, and work experience, engage in any other kind of substantial gakfuhigh
exists in the national economyltl. 8§ 1382(a)(3)(B).

The Commissiondnasestablished a fivetep sequential evaluatipnocesdor
determining a claimant’s purported disabilitgee20 C.F.R. § 416.920First, the claimant must
show that he is not presently engaged in a “substantial gaictivity.” 1d. 8§ 416.920(a%)(i).

If he is engaged in such activity, the claimartasclusivelynot disabled regardless of his
medical condition, age, education, and work experieitte§ 416.920(b). Second,claimant
must show that he has a “sevenedically determinable physical or mental impairnieid. 8
416.920(a4)(ii). Such impairment must “significantly limit[the claimant’s] physical or
mental abiliy to do basic work activities.1d. § 416.920(c).Third, the claimant must show that
his impairment meets or equals an impairment listed in Appendix 1 to the Commissioner’
regulations.Id. 8 416.920(g})(iii). If the claimant’s impairment issted, then he is
conclusivelypresumed disableand the inquiry endsld. 8 416.920(d).If the impairment isot

listed, the Commissioner moves orthe nexistep but must firstdetermine the claimant’s



residual functional capacityRFC”), id. § 416.920(e), whicheflects “what an individual can

still do despite his or her limitationsRoss v. Astrue, 636 F. Supp. 2d 127, 132 (D.D.C. 2009).
Fourth the claimant must shqwased on the RFC, that his impairment prevents him from
performing his “past relevant work20 C.F.R8 416.920(a)(4)(iv) Fifth, once the claimant has
metthe burderof proofat the first four steps, the burden shifts to the Commissioner at the last
step to show that the claimantcispable of “makng] an adjustment to other work” based on his

RFC, age, education, and work experiende§ 416.920(a)(4)(v)Butler, 353 F.3d at 997 (“The

claimant carries the burden of proof on the first four steps.”).

Here,the ALJ on remand arrived at findings favorabl@laintiff at steps one and two:
Plaintiff was not engaged in substantial gainful activity and had severe netpedrments.
AR at 21. The ALJ, however, madéndings adverse to Plainti#t step threehe RFC
determinationstep fouy andstepfive. As such, the Court shall only address thsyseific
findings, and it shall do so bearing in mind thatourt’srole when reviewing the
Commissioner’s disability decisions is “not to determine . . . whether [Plaistitifabled’ but
to “assess only ether the ALJ’s finding that [Plaintiff] is not is based on substantial evidence
and a correct application of the lawButler, 353 F.3d at 999.

1. The Sep-Three Determination

Plaintiff failed tomeethis burden of provinghateitherhis physical or metal
impairmentaneetor equalany of those listed in Appendix 1. itWrespect to Plaintiff's physical
impairments, the ALJ considered Listing 1.04, which deals with disorders of tiee 3pR at
21-22. That listingprovides in relevant part that in order to render a person disabled, disorders
of the spine must “result[] in compromise of a nerve root . . . or the spinal cord” and must

include:

10



A. Evidence of nerve root compressicharacterized by newo
anatomic distribution of pain, limitation ahotion of the spine,
motor loss (atrophy with associated muscle weakness or muscle
weakness) accompanied by sensory or reflex loss and, if there is
involvement of the lower back, positive straidgdg rasing test
(sitting and supine); or

C. Lumbar spinal stenosis resulting in pseudoclaudication,
established by findings on appropriate medically acceptable
imaging, manifested by chronic nonradicular pain and weakness,
and resulting ininability to ambulate effectivelyas defined in
1.00B2b.

20 C.F.R. Pt. 404, Subpt. P, App. 1, § 1.04 (emphasis afiddd)ing 1.00B2b then defines the
“inability to ambulate effectivelyas:

[A]ln extreme limitation of the ability to walk; i.e., an impairment(s)
that interferes ver seriously with the individuad' ability to
independently initiate, sustain, or complete activitie¢seffective
ambulation is defined generally as having insufficient lower
extremity functioning . . to permit independent ambulation without
the use of a hankeld assistive device(ff)at limits the functioning

of both upper extremities.

Id. § 1.00B2If1) (emphasis addedAlthough Plaintiff's physical impairmentatisfy some of
the conditions of Listing 1.04,for a claimant to show that his impairment matches a listing, it

must meedll of the specified medical criterifa.Beynum v. Barnhart, 435 F. Supp. 2d 142, 146

(D.D.C. 2006)Xemphasis addeduotingSullivan v. Zebley, 493 U.S. 521, 529 (1990)). When

animpairment‘manifests only some dthe] criteria[of a Listing], no matter bw severelyfit]
does not qualify.”ld.

As the ALJ points outAR at22, the record does not show any evidence of nerve root
compression in either Plaintiff's cervical or lumbar spaeagjuirement of Listing 1.04ASee
id. at194-95, 198, 199-200, 205-06, 220-21, 232-33, 423 M&len at different times and

interpreted by different doctors showing no nerve root compregsside ALJ also points out,

2 Listing 1.04 also contains a B section that has been omitted as it requilgs@sis obpinal
arachnoiditisa condition that Plaintiff has never been diagnosed with.
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id. at 22 that there is evidence that Plaintiff maintains the ability to ambulate effe¢tivieigh
removes fs impairment from Listing 1.04CSeg e.q, id. at 396-97Dr. Aleskow noted
Plaintiff was “able to transfer without any difficulty and ambulate abmeibffice without any
difficulty™); id., at 409 Dr. Charinoted “no atrophy in any ¢Plaintiff's] muscle groups,”
Plaintiff had “4+ to 5/5 strength in all 4 limbs,” and he “could get on and off the exaomnat
tablewithout assistancg” Because examing physicians noted that Plaintiff had significant
strength in his limbs and could ambulate without difficulty, there was evidence he tiaveot
the kind of “extreme limitation of the ability to walk” required for his impairment to rhiséhg
1.04C. The ALJ’s determination that Plaintiff'physicalimpairment does not match Listings
1.04A or 1.04C is thus well grounded in substantial evidence found in the record and may not be
disturbed.

With respect to Plaintiff’'s mental impairments, the ALJ coaead Listing 12.04, which
deals with mood disorders. AR at ZPhe ALJ was alsgupported by substantial evidence in
the record when he determined that Plaintiff's mental impairments did not sasishgl12.04.
That Listing requires a plaintiff tprove at least two of the following: “1. Marked restriction of
activities of daily living; or 2. Marked difficulties in maintaining social functioniog3.

Marked difficulties in maintaining concentration, persistence, or pace; opéakel episodes of
decompensation, each of extended duration.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.04.
None is present here. All three DDS physiciah® examined Plaintiff noted that he had mild
or moderate limitations in a number of functional areas but no mankiations. SeeAR at
300-17, 346-63, 3685. Plaintiff also had at most one or two episodes of decompensédion.
at 314, 360, 382. The Commissionat&termination wathus based osubstantial evidence.

2. The RFC Determination

12



Substantial evidencasosupports the ALJ’s conclusion tHakaintiff's RFC rendered
him capable of performing “a full range of light exertional work, and aterely sedentary
exertional work.” Id. at 23. A “full range of light work” involves
liting no more than 20 pounds at a time with frequent lifting or
carrying of objects weighing up to 10 pounds. Even though the
weight lifted may be very little, a job is in this category when it
requires a good deal of walking or standing, or when it iresol
sitting most of the time with some pushing and pulling of arm or leg
controls. To be considered capable of performing a full or wide
range of light work,[the claimant]must have the ability to do
substantially all of these activities.

20 C.F.R. 8§ 416.967)b Sedentary workon the other hand, involves
lifting no more than 10 pounds at a time and occasionally lifting or
carrying articles like docket files, ledgers, and small tools. Although
a sedentary job is defined as one which involves sittinggreain
amount of walking and standing is often necessary in carrying out
job duties. Jobs are sedentary if walking and standing are required
occasionally and other sedentary criteria are met.

Id. 8 416.967(n

In making hisdeterminatiorthat Plaintiff @uld perform either light or sedentary work,
the ALJ relied on the medical conclusions of Drs. Aleskow, Chari, Miknowskithenvo DDS
physiciansvho assessed Plaintiff's REGeeAR at 2329. The Court will focus on whether
substantial evidence supp®the ALJ’s determination that Plaintiff can do light work becaufse “i
someone can do light work . . . [then] he or she can also do sedentary work, unless there are
additional limiting factors such as loss of fine dexterity or inability to sit for l@ngpgs of
time” 20 C.F.R. 8§ 416.967}b

Thefive doctors mentioned above examined Plaintiff at different times and forediiffe

reasons, but they are consistent in one thing: Plaintiff retains the capatbitytte kind ofight

work spelled out in § 416.967(b). Miknowski, for instance, catetlthat although Plaintiff

13



could not lift heavy objects and was “mildly restricted” in his walking, he was helest

capable of “mild to moderate” wotlelated activitiesnd could stand, sit, hear, speak, and
manipulate his hands without restrictiocBeeAR at 292. Aleskow concluded that Plaintiff “had
good strength in all four extremities” with “no evidence of muscle wastidgdt 326, and was
“able to transfer without any difficulty @nambulate about the office without any difficultyld.

at 396. Similarly, Chari concluded that Plaintiff exhibited no muscle atrophy, had good strength
in all his extremities, and could “get on and off the examination table withoutaasss Id. at

409. Consistent with Drs. Miknowski, Aleskow, and Chari, the DDS physicians also concluded
that Plaintiffwas capable adccasionally lifing twenty pounds and frequently lifting ten pounds
andthat hecould stand, walk, or sit for six hours in an eight-hour workdaseid. at 334, 413.

In light of all thisevidence that the ALi@lentified, Plaintiffcannot questiowhether there was
substantial evidence to supptrédeterminatiorthat he could perform light work.

To be sure, the ALJRFCdetermination doeappear to contradict tlewnclusions of
Plaintiff's treating physicianDr. Colaowho statedrepeatedlyhat Plaintiffwas significantly
physically limited and therefore disablefeeid. at 170, 393, 421, 425, 62ke alsad. at 423
(non4treating physiciar. Mathewss conclusion that Plaintiff was “totally and permanently
disabled”). The ALJ ackowledged Colao’s opinion, but did not find it controlling. at 26,

29. In this circuit,”‘[b] ecause a claimarsttreating physicians have great familiarity with [his]
condition, their reports must be accorded substantial weidgutlier, 353 F.3d at 1003 (quoting

Williams v. Shalala997 F.2d 1494, 1498 (D.C. Cir. 1993)¢e als®0 C.F.R. § 404.1527(d)(2)

(“If we find that atreating source’s opinion on the issue(s) of the nature and severity of your
impairment(s) is welsupported by medically acceptable clinical and laboratory diagnostic

techniques and is not inconsistent with the other substantial evidence in yourcoasere will
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give it controlling weight.”) Where substantial evidence contrasltbie treating physicids

opinions, arALJ mayrejectthem but must explain why he does so. Jones v. Astrue, 647 F.3d

350, 355 (D.C. Cir. 2011Butler, 353 F.3d at 1003In keepingwith this treatingphysician rule,
the Appeals Council’s instructions to the ALJ on remaaguiredhim to “evaluate the treating
and examining source opinions . . . and explain the weight given to such opinigxfsat 35.
The ALJ did as required.

To the extent that the ALJ’s RFC finditigat Plaintiff could perfornight work was
inconsistent with Colao’s opiniothe ALJgave adequate bases fany he disregardetthat
opinion. In Williams, 997 F.2d at 1498-9%he courtfoundit acceptabldéor anALJ to decline to
defer to a treatinghysician’s opinion because the ALJ identified contradictoryemad in the
record for doing so: “In view of the contradictory evidence in the record, we thinthéhALJ
did not err in failing to defer to [the treating physician’s] diagnosis uthgetreating physician
rule.” Id. Specifically, the ALJ there relied on contradictory evidence from anotlysiqimn as
well as the treating physician’s own earlier inconsistent opinithsHere similarly, the ALJ
identified substantiatontradictory evidence in the record for disregarding the treating
physician’s opinion.SeeAR at 29. The ALJ pointed out that Colao’s opinion was not consistent
with the opinions of Aleskow or MiknowskiSeeid. The ALJ, moreover, added that “other
medical evidence in the fileZ for example, Plaintiff’sx<-raysandseveralother doctors’ opinions
— are also inconsistent with Colao’s opinid®eeid. The ALJthusfulfilled his obligation to
evaluatethe tredéing physician’sopinion andadequately explaineaghy he disregarded.it

It is worth noting, finally, that it is not absolutely clear that Colao’s opinion on the
severity of Plaintiff's condition necessarily contradicts the ALJ’s figdi His opinion does not

preclude the possibility that Plaintiff, though medically disabled, can stithqpe light work,
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which would mean he is not disabled under the Act. As such, the conclusion reached by Colao
that Plaintiff is medically disabled does netcessarily contradict the ALJ’s conclusion that he is
notlegallydisabled under the Act, as those two uses of “disabled” are not always synonymous.
This distinction is, at any rate, not significant here because the fGwlsthat there was
substantial eidence in the record that outweighed Colao’s determination, even if it was that
Plaintiff was disabled under the Act.
3. The Sep-Four Determination

The Commissionewisely concedes that the ALJ erred when he made thefetep
determination that Plaintiff was capable of perforntimsgpast work as a warehouse worker.
Mot. at 24. At the August 6, 2009, hearingcational experTanja Hubacketestified that
Plaintiff's past relevant workequired medium levels of exertion. AR at 657. Given the ALJ’'s
determination that Plaintiffs RFC was limited to either light exertion or sedentaky aor
finding that Plaintiff could return to a job that required medium exeviias likelyagainst the
substantial weight of the evidencBecause the ALJ made an alternative $tep
determinationhiserrorhereis harmless.

4. The Step-Five Determination

The ALJ, in addition to finding in step four that Plaintiff could resume warehouse work,
also ruled in the alternative. He held in step five that even if Plaintiff could noaciheuse
work, hewasnonethelessapable of “making an adjusént to other work” based on H&=C,
age, education, and work experiereeequired by 816.920(a)(4)(v).AR at29-31. The
Commissionebearsthe burden of proof at this step agmkilysatisfiesthat burden witlthe
evidence supplied e vocational expeHubadker. She testified thad sgnificant number of

jobs exist in the national economy for a person of Plaintiff's profilamely,ahigh-school-
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educated unskilled workerf Plaintiff's ageand physical limitationsSeeid.; AR at678-80.
The stepfive determination is thus supported by substantial evidence.

B. New and Material Evidence

In arguing that the Commissioner erred on the disability determination, Plalstiff
presents additional evidence that he presumably believes the ALJ did not rE&eieluppl.
Compl. 1-16 Plaintiff's “Civil Statement ECF No. 16at 211 (Stmt.). Section405(g) of the
Social Security Agthowever, does not authoriageviewing district courgenerallyto consider

additional evidenceSeeMathews v. Weber23 U.S. 261, 270 (1976) (“under ... 42 U.S.C. §

405(g), neither party may put any additional evidence before the district)coBztitence six of

8 405(g) does, howevarermit district courts téorder additional evidence to be taken before
the Comnmissioner. . . but only upon a showing that ther¢lisnew evidenc¢2] which is
material[3] and that there is good cause for the failure to incorporate such evidence into the
record in a prior proceeditig42 U.S.C. § 405(g)Defendant correctly pots out that Rintiff's
additional evidence can at best be treated as an implicit argument for rembaedasis of new
and material evidenceMot. at 9. But noe of the three criteri®r remands satisfied here.

First, almost albf Plaintiff's exta-record evidence mostly an odd hodgepodge of old
records- is not new. Plaintiff submits the following documethiat are already present in the
administrative record1) areportfrom Dr. Mathewsdated August 14, 2003, Supp. Compl. at 8;
Stmt. at 6, AR at 424,(2) a secondeport from Dr. Mathews datelugust 28, 2003, Supp.
Compl. at 6Stmt. at 5AR at 423; and3) athird report from Dr. Mathews dated September 11,
2003, Supp. Compl. at $tmt at 4; AR at 422 As these documentgepresent in the record

and indeed cited by the ALJ in his opinion, AR at 24, they are by no means new.
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Four other documentsere created prior tBlaintiff's August6, 2009,ALJ hearingand
arethus also not new: (1) a July 5, 2002, list of the doctors who examined Plaintiff in the 1990s,
Supp. Compl. at 13-16; (2) a February 13, 2003, letter from Plaintiff to the Appeals Council
seeking to have an earlier SSI application reviewka@t 2-5; (3) an October 20, 2005,
certificate of compliancad. at 12 and (4) a January 12, 1998, letter from a Dr. Paul Katz
summarizing the outconw Plaintiff's 1997 and 1998 visits to hinstmt. at 23. Section
405(g)s newnessequirements satisfied only when the additional evidence that the claimant

seeks to haw considered wasitt in existence or available fioim] at the time of the

administrative proceedinig Sullivan v. Finkelstein496 U.S. 617, 626 (1990).hefour
documents stated above were credded beforethe administrative hearirend werdhus
readily available to him. Perhaps because his-#temney rightfully saw no value in adding
these documents to the administrative record, they were left out. Plaintify, i@teyproffers
no reason for his failure to present them to the ALJ, and he cannot now claim they remesent
evidence

Second, the remainirayguably new documents are not matesighin the meaning o$
405(g), whichrequiregthat the claimant show that the additional evidence he seeks to have

considered “might have changed the outcome of the prior proceeding.” Melkonyan v. Sullivan,

501 U.S. 89, 98 (1991)Thedocumentsre as follows(1) an undated letter from Dr. Colao,
Supp. Compl. at 42) ahandwritten note dated August 10, 2011, wigebms to come from the
office of Dr. Colao, Stmt. at 9; (3nindecipherable and unsigned hamitten notedated

August 26, 2010which seems to come from the office of Dr. Mathe®spp. Complat 1Q

Stmt. at 7,(4) anotherindecipherabl@and unsigned hamditten note dated September 16, 2010,

which seems to come from the same offiSeipp. Compl. at 11Stmt. at 8and (5) a psychiatric
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evaluation of Plaintiff from the Hillcrest Children and Family Centerdl&tegust 24, 2010.
Stmt. at 1011. Needless to say, thesecords could hardly have changed the outcome in this
case.

Both the undatetetter from Colaaand his short handwritten nateerely restatdis
diagnosis, which is already more than adequately represendedleral documents in thecord
If the ALJ was not moved to change his findings based on formal statements of Colao’s
diagnosis, thea handwritten note and an undated letter stating the same diagnosis would
certainly havenot convinced him otherwiseéAlso, the handvritten notes fronMathewss office
are, as stated, indecipheratdeghe Court.To the extenthowever, that Defendaisa better
decoder than the Court arsdable to understand the hawitten notes, they are not material.
Defendant states that the notes “referencmffféss March 1991 accident and MRI results . . .
that Dr. Mathews had reviewed and discussed . . . in 2003” and “state[] that Plaintiff's
complaints had not changed and that, under the opinion of Dr. Colao, Plaintiff is disabled.” Mot
at 13. These staments would not have changed the outcome of this case because they reflect
facts that are already present in the rec@€eAR at 422-24.

Additionally, the August 24, 201@sychiatric evaluation of Plaintifzould not have
changed the outcome becaittsdid not conclude tha@laintiff suffeedfrom mental impairments
thatare disabling under the Social Security Ablor did itreveal thaPlaintiff, as required by
Listing 12.04,is markedlyrestricted in “activities of daily living,” Social functioning,”

“maintaining concentration, persistence, or pace,” or that he has experienaate'degpisodes
of decompenstion, each of extended duration.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, 8 12.04. As
such, there is nothing in the psychiatric evaluation thagnsidered by the ALJ, would likely

have causghim to alter hicconclusion thaPlaintiff’'s mental impairments did not amount to a
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disability under the Social Security AcThe Court, therefore, will not remand the case on the

basisof this evidence.

V. Conclusion

Because the ALdould properly determine, based on substantial evidence found in the
record, that Plaintiff was not disabled under the Social Security Act, @adde Plaintif
extrarecord evidence is neither new nor mateiefendant’s Motion for Judgment of
Affirmance will be granted. A separate Order consistent with this Memamaxpinion will
issue today.

Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: Marchl9, 2012
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