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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PENSION BENEFIT GUARANTY ))
CORPORATION, )
Plaintiff, ;
V. ; Civil Action No. 10-1936 (ABJ)
ASAHI TEC CORPORATION, ))
Defendant. ))

MEMORANDUM OPINION

Plaintiff Pension Benefit Guaranty Corpbom (“PBGC”) brings this action against
defendant Asahi Tec Corporation (“AsahicTeunder Title IV of the Employee Retirement
Income Security Act of 1974 (“ERISA”gs amende@9 U.S.C. 88 1301-1461 (2006 and Supp.

I 2008). In 2007, defendant, a Japanesepa@@tion, acquired a U.S.-based company,
Metaldyne Corporation (“Metaldyne”). The complaint alleges that as a result of the acquisition,
defendant became a “controlled group” member of Metaldyne and is therefore liable for the
termination of Metaldyne’s Pension Plan (“tRension Plan”) and falermination premiums.
Defendant moved to dismiss under Fed. R. CiL2Pb)(2) for lack of personal jurisdiction [Dkt.

# 11], arguing that the Court cannot exercise general or specific jurisdiction over the foreign
corporation for the acts of its U.S. subsidiaryheTCourt finds that platiff has made a prima
facie showing that defendant purposefully edted activity towards the United States in
connection with the acquisition of Metaldyne ahe attendant assumption of controlled group

pension liability, and that the claims in the qaaint arise directly out of that specific conduct.
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Therefore, the Court can exercise specific jurisdiction over the defendant, it will deny
defendant’s motion to dismiss, and it needneaich the question of general jurisdiction.
l. BACKGROUND
A. Factual Background

1. The Metaldyne Acquisition

Defendant Asahi Tec is a corporation organigeder the laws of Japan that maintains its
headquarters in Shizuoka, Japan. Compl. { @hiABec manufactures high quality cast iron and
aluminum parts for trucks and cars. Def.’s MemSupport of Mot. to Dismiss (“Def.’s Mem.”)
at 3. In September 2006, defendant announced its plans to acquire Metaldyne, an automotive
parts manufacturer based in Michigan that preduchassis and powertrain components and sub-
assemblies for passenger cars kgiat trucks. Compl. I 10; AmatDecl. § 11. For purposes of
the transaction, defendant established a wholly ovgubsidiary in the United States and agreed
to pay Metaldyne shareholders over $200 millifam their interest in Metaldyne stock.
Compl. 1 10. Asahi Tec approximated that thaltoonsideration for the acquisition, including
the refinancing of Metalghe’s debt, was $1.2 billionid.

The complaint alleges that prior to the acquisition, “Asahi Tec performed due diligence in
connection with this $1.2 billion transaction to assess the financial impact of the Metaldyne
acquisition” and that “one aspect of that due diligence involved Asahi Tech’s obligation for
pension liabilities of Metaldyne.ld.  11. In particular, the complaint alleges that “Asahi Tec
learned about the Pension Plan, that the BerBlan had unfunded benefit and other pension-
related liabilitiesand that, as a member of Metaldynedtrolled group, it would be jointly and
severally liable with Metaldynand other affiliates, for the Rsion Liability under the Pension

Plan.” Id.



The acquisition of Metaldyne wacompleted in January 2007d. q 13. The complaint
alleges, and defendant disputes, that followtimg merger, Asahi Tec “controlled and directed
Metaldyne’s operations and made Metaldyne its agent and alter ego to do business in the U.S.”
Id. Plaintiff further alleges the acquisition allowed Asahi Tec to “pursue][] its goals of gaining
access to Metaldyne’s engineering, design and manufacturing capabilities and expanding its
global reach with Metaldyne’s significant opeoais, presence, and customer base in the U.S.
and elsewhere.1d. Plaintiff avers that Asahi Teclgoted customers andtherwise conducted
“continuous and systematic business activities enUtS. using Metaldyne as its agent and alter
ego.” Id.

2. Termination of Metidyne’s Pension Plan

On May 27, 2009, Metaldyne filed a voluntarytipen for relief as debtors-in-possession
under Chapter 11 of the United States Bankru@oge in the U.S. Bankruptcy Court for the
Southern Districof New York. Id. § 15. On July 13, 2009, plaintiff PGB@led a complaint
under 29 U.S.C. 8§ 1342 against Metaldyne in the DiStrict Court for tle Eastern District of
Michigan, seeking a decree terminating the Pension Plan and requesting that plaintiff be
appointed as statutotyustee of the plan.Id. § 16. Plaintiff alleges that prior to filing that
action, it discussed defendant@ntrolled group liability with deendant’s counsel in the United
States and requested that Asahi Tec “assume sphisof the Pension Plan, given the fact that
no buyer of Metaldyne’s assets was expectedssume the Pension Plan in the Bankruptcy

Cases.” Id. Plaintiff avers that because Asahi Tec refused to assume sponsorship, the Pension

1 Plaintiff PBGC is a federal agency that administers the nation’s pension plan termination
insurance program established by Title IV of ERISA. According to plaintiff, “when a pension
plan covered by Title IV terminates without suidict assets to pay all as promised benefits,
PBGC typically becomes statutory trustee of the terminated plan and pays participants their
guaranteed benefits, up to the statutory limits.”sRDpp. to Mot. to Dismiss (“Pl.’s Opp.”) at 4,

citing 29 U.S.C. 88 1321, 1322, 1361.



Plan was terminated effective July 31, 2009, plaintiff became the statutory trustee pursuant
to section 4042(c) of ERISAID. 1 17. On September 18, 2009, plaintiff sent a demand letter to
Asahi Tec informing the company that it was liable for the terminated pension because it was a
controlled group membef Metaldyne.Id. § 18.

B. Procedural Background

Plaintiff filed this action on November 12010. [Dkt. # 1]. The complaint alleges three
claims under ERISA. Count | seeks entry wdgment against Asahi Tec for the full principal
amount of the pension liability plus accrued et from July 31, 2009, to date of payment
under 29 U.S.C. 88 1303(e)(1), 1362(b), and 29 C.F.R. § 4062.7. Compl. at 6-7. Count Il
alleges that Asahi Tec is jdip and severally liable for terination premiums under 29 U.S.C.
88 1306(a)(7) and 1307(e)(2)d. at 7-8. Count Ill seeks litigation costs from this action under
29 U.S.C.§ 1303(e)(5)ld. at 8.

On April 8, 2011, defendant filed a motion to dismiss for lack of personal jurisdiction
[Dkt. # 11] under Fed. R. Civ. P. 12(b)(2). Ptdinopposed the motion, and in the alternative,
requested that it be permittedtake jurisdictional covery. [Dkt. # 15]. On July 5, 2011, the
Court permitted both paes to submit supplemental brie&ldressing the Supreme Court’s
holdings inGoodyear Dunlop Tires Operation, S.A., v. Brow64 U.S. ---, 131 S. Ct. 2846
(2011), andJ. Mcintyre Machinery, Ltd. v. Nicastr®64 U.S. ---, 131 S. Ct. 2780 (2011).
Minute Order, July 5, 2011.

A status conference was held on July 21, 2011, during which the Court ruled that no
merits discovery coulthe conducted until after the Court ruled the motion to dismiss, but it
heard argument on the need for, and the potest@de of, jurisdictional dcovery. [Dkt. # 29].

The Court directed plaintiff to submit a propbsutlining the narrowly tailored documentary



discovery it was seeking and accorded defendanbpportunity to respond to the proposal.
After consideration of the parties’ submissions, the Court permitted plaintiff to take some limited
discovery but narrowed the proposed order bex#usas broader than necessary to accomplish
its asserted purposeld. After the completion of this discovery, the Court also allowed the
parties to submit a supplemental brief addressing any evidence that was uncovered during the
jurisdictional discovery process. Minute der, Nov. 18, 2011. A hearing on the motion to
dismiss was held on January 18, 2012.
Il. STANDARD OF REVIEW

It is the plaintiff who bears the burden of establishing personal jurisdiction over each
defendant. Crane v. N.Y. Zoological So¢'$94 F.2d 454, 456 (D.C. Cir. 1990). In order to
survive a motion to dismiss for lack of persbjuaisdiction, the “plaintiff must make a prima
facie showing of the pertinent jurisdictional factgirst Chi. Int'l v. United Exch. Co836 F.2d
1375, 1378 (D.C. Cir. 1988). To establish that geas jurisdiction exists, the plaintiff must
allege specific acts connecting the defendant with the fortmre Papst Licensing GMBH &
Co. KG Litig, 590 F. Supp. 2d 94, 97-98 (D.D.C. 2008), citBerond Amendment Found. v.
U.S. Conference of Mayqr274 F.3d 521, 524 (D.C. Cir. 2001). Plaintiff “cannot rely on
conclusory allegations” to &blish personal jurisdictionAtlantigas Corp. v. Nisource, In290
F. Supp. 2d 34, 42 (D.D.C. 2003).

“A court may consider material outside of the pleadings in ruling on a motion to dismiss
for lack of . . . personal jurisdiction[.]’Artis v. Greenspan223 F. Supp. 2d 149, 152 (D.D.C.
2002). However, “the plaintifis not required to adduce evidenthat meets the standards of
admissibility reserved for summary judgment and trial; rather, [plaintiff] may rest [its] arguments

on the pleadings, ‘bolstered by such affidavits and other written materials as [it] can otherwise



obtain.” Urban Inst. v. FINCON Serys$581 F. Supp. 2d 41, 44 (D.D.C. 2010), quotihgani
v. bin Laden417 F.3d 1, 7 (D.C. Cir. 2005) (alterationoriginal). Any factual discrepancies
should be resolved in favor of the plaintiftrane 894 F.2d at 455-56. But, the Court need not
treat all of the plaintiff's jurisdictional allegations as trugnited States v. Philip Morris Inc.
116 F. Supp. 2d 116, 120 n.4 (D.D.C. 2000). “Instead, the court may receive and weigh
affidavits and any other relevant matter to assist it in determining the jurisdictional facte.”
Papst Licensing590 F. Supp. 2d at 98 (internal gatidn marks anditation omitted).

[ll. ANALYSIS

A. Legal Framework

The issue presented by this motion is whether this Court’s exercise of jurisdiction over a
foreign defendant such as Asahi Tec “is consistent with the Constitution (and laws) of the United
States” as required by Fed. R. Civ. P. 4(k)(R)wani, 417 F.3d at 10. As the D.C. Circuit has
explained, “[w]hether the exercise of jurisdiction is consistent with the Constitution turns on
whether a defendant has sufficient contacts wWith nation as a whole to satisfy due process.”
Id., citing Fed. R. Civ. P. 4(k)(2).

Courts may exercise two forms of perdonarisdiction: “general or all-purpose
jurisdiction, and specific ozase-linked jurisdiction."Goodyeay 131 S. Ct. at 2851. A court has
general jurisdiction where a nonresident defamdmaintains sufficiently systematic and
continuous contacts with the forum, regardleswloéther those contacts gawee to the claim in
the particular caseHelicopteros Nacionales de Colump®&A. v. Hall 466 U.S. 408, 414 & n.9

(1984).2

2 “[B]ecause general jurisdiction is not related to the events giving rise to the suit, courts
impose a more stringent minimum contactst than for specific jurisdiction.” Gorman v.
Ameritrade Holding Corp 293 F.3d 506, 510 n.2 (D.C. Cir. 2002) (internal quotation marks
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Specific jurisdiction existsvhere a claim arises out of the nonresident defendant’s
contacts with the forum.Helicopteros 466 U.S. at 414 n.8. In order to comport with due
process, a defendant must have “certain mimmoontacts with [the forum] such that
maintenance of the suit does ndéfiead traditional notions of fair play and substantial justice.”

Int'l Shoe v. Washingtor826 U.S. 310, 316 (1945) (internal quotation marks omitted). Those
guarantees are satisfied “if the defendant has purposefully directed his activities at residents of
the forum, and the ligation results from alleged injuries that ‘arise out of or relate to’ those
activities.” Burger King Corp. v. Rudzewic4a71 U.S. 462, 472—-73 (1984) (internal quotation

marks and citation omitted).

omitted). Thus, “[ulnder the Due Process Clause, such general jurisdiction over a foreign
corporation is only permissible if the defentla business contacts with the forum are
continuous and systematicFC Inv. Group LC v. IFX Markets, Ltd529 F.3d 1087, 1091-92

(D.C. Cir. 2008) (internal quotation marks omitted)nder some circumetces, the acts of a

local subsidiary can be attributed to foeeign parent for jurisdictional purposeSee Material

Supply Intl, Inc. v. Sunmatch Indus. G2 F. Supp. 2d 13, 20 (D.D.C. 1999) (stating that the
alter ego test analyzes “(1) whether there ishsa unity of interest and ownership that the
separate personalities of [the companies] no longer exist; and (2) whether an inequitable result
will follow if the court treats [the subsidiary’s] allegedly wrongful acts as those of [the
subsidiary] alone.”) (internal citation and quatat marks omitted). But plaintiff conceded at

oral argument that the record was not sufficiently well-developed to establish that the alter ego
test for general jurisdiction had been met. Trl@&t In any event, since the Court will exercise
specific jurisdiction in this case, it need not address whether the defendant’s contacts with the
United States were sufficient to give rise to general jurisdiction.

3 Defendant emphasized at oral argument thaihpff cannot show that they were injured
because of an activity that defendant directed at the forum. Tr. at 58 (“There are three elements,
we believe, for specific jurisdiction. First, purphgedirection of activities toward the forum.
Litigation resulting from alleged injuries that arise out of or relate to those activities . . . .
Activities that give rise to injuries, that giwese to litigation.”) Déendant claims that the
injuries plaintiff has alleged relate to the underfunded Pension Plan and that because defendant
had no involvement with the fundj decisions for the Plan, tleeis no specific jurisdiction in

this case. But plaintiff's claim is premised on the notion that liability flows directly from the
ERISA statute, and it is not necessary to show that there is an injury to analyze the potential
liability. 29 U.S.C. 8§ 1362. Rather, the statdietates that potential liability for plaintiff's

claim began on the day that defendant acquilethldyne and subjected itself to control group
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B. Defendant's Status as a Controlled Group Member of Metaldyne Gives Rise to
Specific Jurisdiction for Plaintiff’'s Claims under ERISA.

The Court will first address plaintiff's coamtion that specific jurisdiction exists.
Plaintiff asserts that the defendant purposefully directed activities towards the forum, and that the
litigation seeks to redress injuries arising out of those activities. Defendant argues that the
complaint alleges injuries rakd to the underfunded Pension Pkamd the termination of the
Plan, and that because defendant had no invoivewi¢h the funding decisions for the Plan or
the termination, there is no basis for specific jurisdiction in this case.

There is no question that the foreign company not only acquired a U.S. subsidiary but
that it did so with its eyes wide open. The complaint alleges and the jurisdictional discovery
revealed that defendant undertook the acqarsi@fter probing and then being specifically
informed about the possibility of controlled group liability. Confpll1l (alleging that prior to
the acquisition, “Asahi Tec learned about the RenPlan, that the Pension Plan had unfunded
benefit and other pension-related liabilities and that, as a member of Metaldyne’s controlled
group, it would be jointly and serally liable with Metaldyne and other affiliates, for the
Pension Liability under the Pension Plan.”). Tdozuments produced gliscovery confirm that
defendant hired Mercer Humdesource Consulting to conduct due diligence about the nature
and scope of Metaldyne’s employee benefdt aompensation program. EXx. 60 to Lubell Supp.
Decl. Mercer agreed to provide “analysis of long-term benefit plan liabilities of the company,
and development of possible strategies to mitigate the obligations assumed by the kyer.”
Moreover, the documents show that based on the results of the due diligence, defendant

specifically incorporated the€t that it was assuming controlled group status — and thus could

liability, regardless of whether defendant was involved in the decision to terminate the Pension
Plan.



ultimately be held liable for an underfunded plan — into the negotiated purchase price. Ex. 61 to
Lubell Supp. Decl. at 4-5. So, defendant’s purpgdsafntacts with the forum include not only
the acquisition but the knowing assumption @& tisk of future controlled group liability.

Since defendant did direct some activities at the United States, the question the Court
must then resolve is whether plaintiff's ERISA claims arise out of Metaldyne’s own actions after
the merger or whether they arise out of the particular activities the foreign company directed at
the forum, that is, its acquisition of Metaldyne and its purposeful assumption of controlled group
status. In other words, did thtermination of the Pension Plan give rise to the claims, as
defendant contends, or did Asahi Testatusas a controlled group member of Metaldyne bring
about the claims, as plaintiff contends?

Defendant argues that the Court lacks dpepirisdiction because it had no involvement
in the termination of Metaldyne’s Pension Plan. According to defendant, there is no connection
between any activity undertaken by defendant and plaintiff's claims. Def.’s Mem. at 35.
Defendant notes that, according to the complaint, “[t]he only entities that dealt with the [Pension]
Plan were PGBC and Metaldyne’ at 36, citing Compl. 1 16, 17, 25, and that plaintiff “does
not allege that Asahi Tec engaged in any wrongdoing at all before PBGC chose to terminate the
Plan,”id. at 37. Because defendant “did not commit any wrongful or tortious acts in the United
States at all — let alone any relating to thgeration of Metaldyne’pension plan itself —
[plaintiff] cannot show that this litigation results fnoalleged injuries that f&se out of or relate
to . . . activities’ that Asahi Tec ‘purposefully directed’ toward the United Statek].]’citing
Burger King 471 U.S. at 473.

Plaintiff does not dispute thaefendant played no role ingtiermination decision but it

contends that circumstance is irrelevant because the claim does not seek to impose liability for



the act of termination, or for something wrongful about the termination, or even the act of
funding the Pension PlanSeePl.’s Opp. at 38-39; Tr. at 20-21. Rather, this action seeks to
enforce thecontrolled groupmembers’ obligations, which attached at the time of purchase.

The answer must be sought in the complaint, and a review of its allegations leads to the
conclusion that it was defendantssatusas a controlled group member, and not the act of
termination, that is the driving force behind thasvsuit. The Court notes the following sections
of the complaint:

e Paragraph seven alleges that undettices 1362(a) and (b) of ERISA, each
member of the controlled group incyasnt and several liaility for underfunded
pension liabilities. Compl. § 7. Similarly, paragraph nine of the complaint
alleges that under seatid306 and 1307(e) of ERISA, if an underfunded pension
plan terminates under 29 U.S.C. 8 1342, “the contributing sponsor of the plan and
each member of the contributing sponsor’s controlled group is liable for a
termination premium[.]” Coml. 19. Under both of these statutory provisions
invoked in the complaint, liability does ntirn on anything the controlled group
did to bring about termination — it simpfiows from the fact of the termination
and status as a controlled group member.

e Paragraph eleven alleges that defemdsonducted due diligence prior to the
acquisition and, as a result, “learned that the Pension Plan had unfunded benefit
and other pension-related liabilities and that, as a member of Metaldyne’s
controlled group, it would be jointly anseverally liable with Metaldyne and
other affiliates, for the Resion liability under the Pension Plan.” Compl. § 11.

e Paragraphs seventeen and eighteen skt float plaintiff and Metaldyne entered
into an agreement that terminated the plan and that the complaint in Michigan was
dismissed. At that point, plaintiff infmed defendant through a demand letter
that “PBGC’s contingent liability for unfunded benefits has matured” and that
“Asahi Tec, as a controlled group member, is liable for the Pension liability[.]”
Id. 7 18.

e Indeed, paragraphs fifteen through eeght fall under the heading that states:
“Asahi Tec’s joint and several pension liabilityaturedupon termination of the
pension plan.” Compl. at 14 (emphasisled)). In other words, defendant did not
have to take any action once termination occurred for potential liability to’exist.

4 The Court also notes that paragraph sixteen states that iplaiasiff that filed a
complaint in federal court in Michigan seeking a decree to terminate the plan. In other words, if
the court had issued the requested decreeaindttion, it would not have been Metaldyne or

10



Taken together, these allegations directly link the claims at issue in this lawsuit with the
defendant’s conduct in the United States — its kmgwindertaking of the obligations arising out

of its status as a controlled group member of Megte. This status pre-existed the termination

of the Pension Plan, so it is immaterial eilier defendant had any involvement in the
termination of the plan.

Defendant’s primary argument against the existence of specific jurisdiction is that it
would “allow Congress to legislate personal gdiction over foreign corporations simply by
legislating parent corporatidrability.” Def.’s Supp. Mem. at 13-14. Defendant contends that
“[s]imply acquiring a subsidiary does not expose ffarent to personal jurisdiction for claims
based on the subsidiary’s bifities.” Def.’s Reply in Supp. of Mot. to Dismiss at 18, citing

United States v. Bestfoqgds?4 U.S. 51, 61 (1998). While that yriae true as a general principle

Asahi Tec that was the entity responsible for the termination. Compl. { 16. Furthermore, the
complaint alleges that plaintiff approached As&@fc’'s counsel prior to the termination of the

plan and requested that Asahi assume sponsoo$hilpe plan because of its controlled group
liability. 1d. Thus, if, as defendant argues, the taesof which party is responsible in the
termination is relevant, the complaint does ascribe a role — albeit a negative one for a failure to
stop the termination —to Asahi Tec.

5 The conclusion that plaintiff's ERISA clainasise out of the Metaldyne acquisition and
not the termination of the Plan in particularbsistered by the plain language of the ERISA
statute. Count | of the complaint seeks felieder sections 1362(a) and (b), which “impose
Pension Liability upon the contributing sponsor of a pension plan covered by Title IV of ERISA
and the members of the corted group, jointly and severally, if, upon termination of the
pension plan, the plan assets are insufficientClompl. I 21, citing 29 U.S.C. 8§ 1362(a), (b).
So, the liability that forms the basis for theiglawhich was contingenipon a termination, was
what defendant knowingly undertook at the momeatquired Metaldyne. It was not necessary
for defendant to direct any further action at the forum to trigger the potential pension liability.
Likewise, Count Il of the complaint alleg@sclaim for terminatiorpenalties under sections
1306(a)(7) and (e)(2), but even this claim isrpised on the notion that the penalties became due
at the time of termination. There is no allegation in the complaint that Asahi Tec is liable due to
some wrongfulness of the decision to terminae, defendant's argument that it did not
participate in the termination decision is misplaced.

11



of corporate law, the claim asserted by pl&fing a unique cause of action, which predicates
liability solely on an entity’s status as a cofigd group of a company with a qualifying pension
plan; neither this action nor the applicable ERISA provisions impose vicarious liability on the
parent for the independent actions of a subsidiary. And in this case, that particular liability was a
known risk expressly factored into the trarigacthat defendant voluntarily crossed the Pacific

to undertake. So, the cases defendant reliea ppohibiting courts from imputing liability to
parents generally are not persuadbecause they did not directly address the same type of claim
and the factual showing at issue in this cse.

Moreover, the exercise of jurisdiction does not conflate jurisdiction with liability as
defendant maintains. The Court’'s conclusion that specific jurisdiction exists for the limited
purpose of hearing these ERISA claims does not necessarily mean that defendant will ultimately
be responsible for the pensionblility. Rather, specific jurisdiction is proper because defendant
is potentially liable for the pension by virtue of theqasition. In other words, defendant’s
actions in acquiring Metaldyne and its pensiofigalbions are enough to put defendant in the

position of being subjected to litigatiam that issug

6 Both parties point to the Sigme Court’s recent decisions@oodyearandMclintyre as
supporting their respective positions on personasgiction. Def.’s Notice of Supp. Authority

[Dkt. # 21]; Pl.’s Supp. Mem. Addressing the Sampe Court’s Holdings [Dkt. #22]. In both of

those cases, the Supreme Court addressed the “stream of commerce” analysis of general
jurisdiction. Because the Court does not reaclytiestion of whether general jurisdiction exists

over Asahi Tec, these decisions do not lmeathe issues presented in this case.

7 An exchange between the Court and defendant’s counsel at the motions hearing
underscores this point:

THE COURT: But under this statute dd@kmatter if you were an owner?

[DEFENDANT’'S COUNSEL]: I think if you assume that you have a control
group member, for liability, no it doesn’t matter, because the statute creates
liability for a control group member.

12



Defendant relies on two cases from the S#veCircuit for the proposition that merely
being the parent and therefore subject to liability under ERISA does not necessarily confer
jurisdiction. Def.’s Supp. Mem. at 14, citir@ent. States, Se. & Sw. Areas Pension Fund v.
Reimer Express World Cor®230 F.3d 934 (7th Cir. 20008CIU-Emp’r Ret. Fund v. Goldfarb
Corp, 565 F.3d 1018 (7th Cir. 2009). Defendanntends that these @ssdemonstrate that
“ERISA cannot trump the Constitution” becausg]tirisdiction and liability are two different
inquiries,” and a plaintiff may notely on a federal statute, such as ERISA, to ‘transmogrify
insufficient minimum contacts into a basis for personal jurisdiction by making these contacts
elements of a cause of actidnDef.’s Mem. at 38, quotingReimer 230 F.3d at 944, and citing
Goldfarb, 565 F.3d at 1023-24. But those decisionsnatecontrolling authority here, and the
circumstances that gave risethmse opinions are distinguishalilem the facts presented in this
case.

In Reimer the court affirmed the district cowsttetermination that “corporate ownership
generally is not a sufficient basis for pamal jurisdiction.” 230 F.3d at 939. The Seventh
Circuit reasoned in part that when a parent and subsidiary are two separate entities, the acts of
the subsidiary cannot be imputed to the parentdased on the subsidiary’s presence in the
forum. Id. at 944. Here, plaintiff is not seeking itapute presence in the forum to defendant
merely because of Metaldyne’s existence in thaéddnStates, and it is not basing jurisdiction on
the subsidiary’s acts. Rather, for purposes afnpiff's specific claimsunder ERISA, a statute

which predicates liability on the fact of ownership alone, the deliberate and knowing decision to

THE COURT: Why isn’t that the beginning and the end of it? That's [plaintiff's]
argument.

Tr. at 62-63.
13



acquire a company in the United States and subject itself to that regulatory scheme is a sufficient
minimum contact to confer jurisdiction for the limited purpose of an action to enforce that
liability. In the Court’s view, that conclusion comports with the notions of the due process and
fair play values that underlie personal gdliction analysis, while also giving proper
consideration to the forum’s interest in adjudicating the dispute.

This case is also distinguishable frdReimerbecause it does not present a corporate
ownership “without more” situationReimer 230 F.3d at 943 (“We join other courts in finding
that stock ownership in or affiliation with a corporation, heiit more, is not a sufficient
minimum contact.”). The Seventh r€uit found that the parertorporation could not have
reasonably expected to be held liable for the activities of the subsidiaay,944, whereas here,
Asahi Tec actually conducted due diligence on the potential liability and knowingly entered into
the transaction, building the risk into thece it paid for the Metaldyne acquisitién.

Similarly, the question that the Seventh Circuit address&bldfarbis not the same as
the one presented to this CourGoldfarb concerned withdrawal liability under ERISA, not
termination liability. 565 F.3d at 1022. One oé tlements of a claim for withdrawal liability is
that the employer “withdrew,” so the court engaged in a detailed analysis of whether the
defendant’s alleged actions in the foruwvere related to the withdrawabee29 U.S.C. § 1381(a)
(providing that “if an employewithdraws . . . the employer igble”). Section 1362, the source

of plaintiff's claim in this case, simply stated a plan is terminated under section 1341 or the

8 Plaintiff also distinguishe®eimerby noting that the connection between the foreign
parent and the U.S. subsidiary was much more attenuated than the relationship between Asahi
Tec and Metaldyne. Tr. at 36—-37. Reimer the Canadian parent purchased another Canadian
corporation that owned a different Canadiammpany, which operated in part in the United
States. 230 F.3d at 937. As the Seventh Qiahserved, the parent company was the “great-
grandparent” of the business entity in the United Stdtés.The connection between Metaldyne

and Asahi Tec was much more direct.
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corporation terminates it under section 1342ntlthe corporation and the control group incur
joint and several liability. Thus, unlike the cause of actio®aldfarb where liability had to

have been triggered by some act of the defendant, liability in this case is controlled by mere
ownership at the time of terminati@n.Moreover, inGoldfarb, the court said that an action
against a foreign defendant musliréctly arise out of the specific contacts between the
defendant and the forum state.” 565 F.38G#4 (emphasis added) @mhal quotation omitted);

cf. Burger King 471 U.S. at 472 (stating that the actionstriarise out of or relate to”). Thus,

the Seventh Circuit imposed a more stringent test than the one required by the Supreme Court,
and this Court declines edopt that test here.

Plaintiff argues thatGoldfarb is wrong as a matter ofwvaunder the Supreme Court’s
decision inint'l Shoe Co, 326 U.S. at 319. Tr. at 31. At ormlgument, plaintiff highlighted the
following language from the decision:

[T]o the extent that a corporation egises the privilege of conducting activities

within a state, it enjoys the benefits and protection of the laws for that state. The

exercise of that privilege may give rise to obligations; and, so far as those

obligations arise out of or are connecteih the activities within the state, a

procedure which requires the corporation to respond to a suit brought to enforce

them can, in most instances, hardly be said to be undue.

Id., quotingInt’l Shoe 326 U.S. at 319 (internal citatioonsnitted). But that language, while it
supports plaintiff's argument, was simply dicta bessathe Court’s decision ultimately rested on

the fact that defendant carried on systematid aontinuous activities in the state such that

jurisdiction was proper.ld. at 320;see also Goodyead31 S. Ct. 2846, 2853 (2011) (finding

9 The same conclusionpplies to another case upon which defendant reAds%T v.
Compagnie Bruxelles Lambef4 F.3d 586 (9th Cir. 1996). WTI&T, plaintiff brought a cause

of action under the Comprehensive EnvironmeR&sponse, Compensation and Liability Act,
which, as plaintiff points out, reqes a showing that the parent company is responsible for the
misconduct that gave rise to the claifd. at 588; Tr. at 39. Here, liability for plaintiff's claim is
entirely statutory and does not depend on the same type of showing.
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that jurisdiction exists where, “as in Intetiomal Shoe itself, jurisdiction unquestionably could
be asserted where the corporation’s in-statvity is ‘continuous and systematic’ atigat
activity gave rise to the episode-in-8Jiemphasis in originalf°

Defendant warns that a finding of specific jurisdiction on these facts would be a
“revolutionary concept,” Tr. at 61, that wouldyfiore[] the constitutional dimensions of personal
jurisdiction.” Def.’s Supp. Mem. at 14. But therlusion that defendant is subject to specific
jurisdiction to answer these limited claims fully comports with the values of fairness and due
process. See Burger King 471 U.S. at 477 (“These [fair play and substantial justice]
considerations sometimes sertge establish the reasonableness of jurisdiction upon a lesser
showing of minimum contacts than would otheevise required.”). First of all, as the Court
noted above, the defendant was well aware opttential liability that attached to its purchase
of Metaldyne, and it factored that into itsoeomic calculus. Second, it is notable that defendant
previously freely admitted to jurisdiction in another lawsuit in the United Ste&@esAnswer,
HLI Creditors Trust v. Asahi Tec CorfNo. 03-56960 (Bankr. D. Del. Jan. 9, 2004) (“Defendant
admits that it is a corporation incorporated in Japan that is doing business in the United States.”)
The fact that defendant has already submitted to jurisdiction in the United States in another
action — indeed, general jurisdiction — makes its claim that litigating this action would be “unjust
and unreasonable,” Def.’s Mem. at 40—-42f.BeReply at 21, less than compelling.

Furthermore, the facts adducky plaintiff to support a finding of general jurisdiction

show that, in addition to the acquisition, defandhas had other contacts with the forum.

10 Defendant also contends that the choice of law and forum selection clauses in the
Metaldyne acquisition documents are irrelevant to the specific jurisdiction analysis. Def.’s
Mem. at 39-40. The Court does not base d@sclusion that specific jurisdiction on these
grounds but notes that they weigh in favor of iingdthat the exercise of jurisdiction on the facts
presented does not offend due process.
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Defendant continued to solicit business from automakers in the United States even after the
demise of Metaldyne, in one instance by hiring a Michigan-based sales agent in the United
States. Pl.’s Supp. Mem. at 5-10 [Dkt. # 39]; Exo Lubell Supp. Decl. [Dkt. #35]. The facts

also show that Metaldyne was not simply a passivestment for defendant, but that there were

at least some integration activities and shared management between the companies and that
defendant viewed Metaldyne — apdblicly touted the merger — as an opportunity to expand its
global footprint. See, e.g Ex. 37 to Lubell Supp. Decl. [Dkt. #35] at 6 (presentation to investors
referring to the merged companies as “The New Asahi Tech”); Ex. i85db7 (presentation to

the shareholders that one of the merits of the Metaldyne acquisition was “access to global
markets”). In a press release announcing theisitipm, defendant proclaimed that “Metaldyne

and Asahi Tec came together to create a new, better capitalized global company that delivers
leading edge products and processes to our customers . . . . These actions . . . will allow us to
take advantage of the oppamities offered in this highly conefitive global market.” Ex. 35 to
Barone Decl. at 1-2. These facts, while they mayay not be sufficient to warrant a finding of
general jurisdiction for all purposes, support tleausion that exercising jurisdiction in this

case would not offend “traditional notions fafir play and substantial justice.Asahi Metal

Indus. Co. v. Superior Court of Ca480 U.S. 102, 113 (1987) (internal quotation marks
omitted).

In sum, this case presents a unique questigarisdiction that has not been addressed by
either the Supreme Court or the D.C. Circuithe cause of action here is based on mere
ownership of the company at the time ofm@ation — not on any wrongful conduct on the
defendant’s behalf — and the alleged liability is a direct, joint and several liability that is imposed

under ERISA and that comes about as a conseguef owning a U.S. company that has a tax
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qualified Pension PlanSeeTr. at 32. Since the defendant’s paseful contacts with the forum
include becoming an owner and assuming that liability, and the litigation arises directly out of
those specific contacts, the Cofirnds that plaintiff has made @ima facie showing of specific
jurisdiction.
IV.CONCLUSION
The Court will deny defendant’s motion to dismiss for lack of personal jurisdiction

because it concludes that plafinhas made a prima facie shmg of specific jurisdiction. A

>4M B heh——
U

AMY BERMAN JACKSON
United States District Judge

separate order will issue.

DATE: March 14, 2012
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