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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PENSION BENEFIT GUARANTY
CORPORATION

Plaintiff,
V. Civil Action No. 10-193GABJ)

ASAH| TEC CORPORATION

Nl S N N N N N N N N N

Defendant

MEMORANDUM OPINION

Plaintiff Pension Benefit Guaranty Corporation (“PBGC”) has broughtattion against
defendant Asahi Tec Corporation (“Asahi Tec”) under Title IV of the Employet&dfent
Income Security Act of 1974 (“ERISA"as amende@9 U.S.C. 88 13041461 (2006 and Supp.

Il 2008). Compl. [Dkt. # 1] .. In 2007, defendant, a Japanese corporation, acquired-a U.S.
based company, Metaldyne Corporation (“Metaldyndd).| 13. Plaintiff alleges that as a result

of the acquisition, defendant became a “controllenigt member of Metaldyne and is therefore
liable for the unfunded benefit liabilities and termination premiums that arose from the
termination of Metaldyne’s Pension Plan (“the Pension Plad’){ 1.

On April 8, 2011, defendant moved to disntise canplaintunder FederaRule of Civil
Procedurel2(b)(2) for lack of personal jurisdiction. Def.’s Mot. to Dismiss [Dkt. #4t1] On
March 14, 2012, the Court denied defendant’s motion on the groundsldhmiff had made a
prima facie showing thathe Court had specific jurisdiction over defendaftension Beefit

Guar. Corp. v. Asahi Tec CorB39 F. Supp. 2d 118, 120 (D.D.C. 2012).
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After the Court’s March 201&uling, defendant answered the complaint asserting lack of
personal jurisdiction agne of its affirmative defenses. Def.’s Answer and Affirmative Defenses
(“Answer”) [Dkt. # 51] 130. Subsequentlyplaintiff moved for partial summary judgment
pursuant to Federal Rule of Civil Procedure 56ten issues (1) defendant’'s affirmative
defense of lack of personal jurisdiction; and @fendant’s liabilityfor unfunded benefit
liabilities under ® U.S.C. 81362 andor termination premiums under 29 U.S.& B306(a)(7)
and 1307e)(2) Pl.’s Mot. for Partial Summ. J. (“Pl.’s Mot.”) [Dkt.38] at  Compl. § 26 The
motion leaves the question of damages for another day. For the reasons stated belowt the C
will grant plaintiff's motion

BACKGROUND
I. Factual Background

A. The Metaldyne Acquisition

Defendant Asahi Tec isnaautomotive partsnanufactureiorganized under the laws of
Japan that maintains its headquarters in Shizuoka, Japan. Decl. of Kenichi Ando (“Ahdp De
[Dkt. # 11-9] 8. In Septembenf 2006, defendant announced its plans to acquire Metaldyne, an
automotive parts manufacturer based in Michigddh. § 27. Metaldyne was the contributing
sponsor of a singlemployer pension plan covered under Title IV of ERISA (“Pension Plan”).
Compl. 120. Prior to the acquisitigrdefendantconducted due diligence on Metaldyarsd
engag@d New York-based Mercer Human Resource Consulting (“Merctat)the purpose of
reviewing Metaldynés employee benefit and compensation programs. Mar. 3, 2606 from
Edgar Friedman of Mercer to Takao Yoshida of Asahi Tec, Ex. 60 to Lubell feup.
(“Mercer Letter”) [Dkt. # 385]. Defendantaske&l Mercer among other things: (1p “collect

and review benefit plan information available on .Mefaldyne]sponsored qualified and non



qualified defined benefit pension plans”) @ analyze “longterm benefit plan liabilities of
[Metaldyne]; and (3) to develop “possible strategies to mitigate the obligations assumed by the
buyer.” Id. at 1.

On March 20, 2006Mercer presented the results ofdise diligence on Metaldyne in a
repat to RHJ International (RHJI"), defendant’s controlling shareholdétroject Alloy, HR
Due Diligence Report by Mercer (“Mercer Report”) [Dkt. #&5. The reporexplainedthat
Mercer had‘identified significant underfunded long term employee berwdfitgations iri three
areas including Metaldyne®Bension Rn for U.S. union and neanion employees.ld. at 2.
Mercer added: “W understand that these amounts [of underfundilfjjbe reflected in the
transaction’s pricing.”ld. at 3.

The report’s statementabout reflecting the underfuretl pension obligationgn the
transactiofs pricing appears to have been based on email exchanges bawpeesentatives
from Mercerand RHJ in late February and early March of 2006. In those emails, Tetsuji
Okanoto from RHJI discussedadjusting Metaldyne’s equity valueto account for the
underfunded pension amoantwith representatives from Mercer, Marsh & McLennan
Companies (Mercer's parent), Nikko Citigroup, and Ernst & Your8eeFeb. 2527, 2006
Email Chain from Tetsuji Okamoto fbakao Yoshida, Ex. 8 to Ralph L. Landy Supplemental
Decl. [Dkt. # 739] at 2 see alsoMar. 1, 2006 Email, Ex. 2 t®l's Reply [Dkt. # 74] at 1.
Okamotoalso informed Takao Yoshiddefendant’s ChiefiRancial Officer? aboutMetaldyne’s

underfunded PensidAlanand thatthe acquisition teanwas considering adjusting Metaldyne’s

1 RHJI is also headquartered in Shizuoka, Japan. Schedule 14A & 14C Info. for
Metaldyne Corp., Dec. 21, 2006, Ex. 3Daniel S.Lubell Decl. [Dkt. # 15-5] at 1.

2 SeeHirohisa Yamada Decl. [Dkt. # 69-6] 1 4.
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equity value to reflect the underfunding amount. Feb2252006 Email from Tetsuji Okamoto
to Takao Yoshida [Dkt. # 73-@it 2.

In preparation for theacquisition defendantformed Argon Acquisition Corporation
(“Argon”), a wholly owned subsidiary incorporated in Delaware, which would be menged i
Metaldyne Schedule 14A & 14C Info. fdvletaldyne Corp., Dec. 21, 200Bx. 3 toDaniel S.
Lubell Decl. [Dkt. # 155] at 11 On August 31, 2006, defendamygon, and Metaldyne signed
a merger agreement.ld. at 21. After obtaining the consent of Metaldyne’s common
shareholders with sufficient voting power to approve the merger, on November 27, 2006,
defendant, Argon, and Metaldyne signed an amended merger agreement. Amerkiestated
Agreement and Plan of Merger, Nov. 27, 2006, Ex. 1 to Daniel S. Lubell Dbttrger
Agreement”) [Dkt. # 183]. The acquisition of Metdlyne was completed in Januaol 2007.
Cert. of Merger of Argon and Metaldyne, filed Jan. 11, 2007, Ex. 7(2) to Lubbell Decl.#Dkt
15-9].

B. Termination of Metaldyne’s Pension Plan

OnMay 27, 2009, Metaldyne filed a voluntary petition for relief as debtepmssession
under Chapter 11 of the United States Bankruptcy Code in the U.S. Bankruptcy Court for the
Southern District of New York Anthony Barone Decl. (“Barone Decl.[Dkt. # 11-15] 1 48—
49. On July 1, 2009, plaintiff BGC® spoke withdefendant's counsel aboudefendant’s

potential liabilityfor the Pension Plabased on its status as a member of Metaldyne’s controlled

3 Plaintiff PBGC is a federal agency that administers the nation’s pensiotepianation
insurance program established by Title IV of ERISA. According tanfitgi“when a pension
plan covered by Title IV terminates without sufficient assets to payf &b promised benefits,
PBGC typically becomes statutory trustee of the terminated plan and paiggopats their
guaranteed benefits, up to the statutory limits.” Pl.’s Opp. to Mot. to Disids# 15] at 4,
citing 29 U.S.C. 88 1321, 1322, 136&e alsoPl.’'s Mem. in Supp. of Pl.’s Mot. for Partial
Summ. J(*Pl.’s Mem.”) [Dkt. # 581] at 3 (PBGC has been appointed trustee of virtually every
one of the more than 4,000 underfunded plans that have been terminated singe 1974.”

4



groupand “inquired as to whether Asahi Tec would assume sponsorship of the Plan,” given the
fact that no buyer of Metaldyne’'s assets was expected to assume thenF&las in the
bankruptcy case Letter from PBGC to Asahi Tec Corp., Ex. 1IRalph L.Landy Decl. [Dkt. #

58-3] at 1. Defendant refused to assume sponsorship of the Plan. Rblpidl.Decl.(*Landy

Decl.”) [Dkt. # 58-3] 1 4.

OnJuly 13, 2009, plaintiff filed a complaint under 29 U.S.C. 8§ 1342 against Metaldyne in
the U.S. District Court for the Eastern District of Michigan, seeking a deersenating the
Pension Plan and requesting that plaintiff be appointed as statutory trustee ohthansaer
[Dkt. # 51] 116; see alscAgreement for Appointment of Trustee and Termination of Plan [Dkt.
# 11-7]. The Pension Plan was terminated effective July 31, 2009, and plaintiff became the
statutory trustee pursuant 89 U.S.C. 81344c) of ERISA. Agreement for Appointment of
Trustee and Termination of Plan 243. On September 18, 2009, plaintiff sent a letter to
defendaninforming the company that it was liable for the unfunded liabilities arising tham
terminatedPensionPlanbecause it was a controlled group member of Metaldyredter from
PBGC to Asahi Tec Corp., Ex. 1 to Landy Decl. [Dkt. #%&t 1. Defendant refused to pay
PBGC any amount in connection with the Pension Plamdy Decl. 6.

II. Procedural Background

Plaintiff filed this action on November 12, 201@ompl.at 9. The complaint alleges
three claims under ERISA. Count | seeks entry of judgment agadehshdantfor the full
principal amount of the pension liability plus accrued interest from July®IQ t2 the date of
payment under 29 U.S.C. 88 1303(e)(1), 1362(b), and 29 C.F.R. § 406211.19-23 Count

Il alleges thatlefendants jointly and severally liable for termination premiums under 29 U.S.C.



88 1306(a)(7) and 1307(e)(2)d. 1124-26. Count Ill seeks litigation costs from this action
under 29 U.S.C. § 1303(e)(9d. 1127-28.

On April 8, 2011, defendant filed a motion to dismiss for lack of personal jurisdiction
under Fed. R. Civ. P. 12(b)(2Pef.’s Mot. to Dismiss at 1Plaintiff opposed the motioon the
grounds that the allegations in the complaint and the evidence presentednoladiefe support
its motion to dismiss were sufficient to demonstrate personal jurisdictiondefemdant. Pl.’s
Mem. in Opp. to Def.’s Mot. to Dismiss [Dkt. # 15]2#4. Alternatively plaintiff arguedthat if
the Courtcould notdetermine, based on the recatdthe time, that it had personal jurisdiction,
then plaintiff should be permitted to take jurisdictional discovedy.at 3-4. Defendant did not
oppose plaintiff’'s request for jurisdictiahdiscovery. SeeDef.’s Unopposed Mot. for Extension
of Time to Respond to Pl.’s Compl. [Dkt. # 10] { 6.

On August 15, 2011, th€ourt issued an order allowing plaintiff to take limited
discoveryon the jurisdictional issueMem. Op. and Order [Dkt. # 29] at2 The Courtthen
invited the parties to submit supplemental ksiafldressing any evidence that was uncovered
during the jurisdictional discovery process. Minute Order, Nov. 18, 2011. The &sart
permitted both parties to subnatditionalbriefs addressing the Supreme Court’'s holdings in
Goodyear Dunlop Tires Operation, S.A., v. Brow64 U.S---, 131 S.Ct. 2846(2011), andJ.
Mclintyre Machinery, Ltd. v. Nicasty®64 U.S---, 131 S.Ct. 2780 (2011). Minute Order, July
5, 2011. A hearing on the motion to dismiss was held on January 18, 2012.

On March 14, 2012, the Court denied defendant’s motisahi Tec839F. Supp. 2d at
120. It found that there was specific jurisdiction over defendant bepaiséff had “made a
prima facie showing that defendant purposefully directed activity teméwe United States in

connection with the acquisition of Metaldyne ahd attendant assumption of controlled group



pension liability, and that the claims in the complaint arise directly out of thatispmmtuct:
1d.*

On May 18, 2012, defendant answered the complaasserting lack of personal
jurisdiction as one of its affirmative defenses. Answ860.Y Subsequentlyplaintiff moved for
partial summary judgment pursuant to Federal Rule of Civil Procedure 56 on defendant
affirmative defensefdack of personal jusdiction,and defendant’s liability for unfunded benefit
liabilities under 20 U.S.C. §362 and termination premiums under 29 U.S&1306 andl307.

Pl’s Mot. at 1. Defendant opposed the motion. Mem. in Opp. to Pl.’s Mot. for Summ. J.
(“Def.’s Opp.”) [Dkt. # 69]. Plaintiff replied to defendant’s opposition. Reply Mem. in Supp. of
Pl.’s Mot. for Partial Summ. J. (“Pl.’'s Reply”) [Dkt. # 74]. A hearing was held in adiore
with some of the statutory issues involved on September 26, 2013.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 56(a) allows a party to move for summary jatgme
claim or defense or part of a claim or defenSemmary judgment is appropriate “if the movant
shows that there is no genuine dispute as to any material fact and the moeatitied to
judgment as a matter of law.” FeRl. Civ. P. 56(a). The party seeking summary judgment bears
the “initial responsibility of informing the district court of the basis for its motiomd a
identifying those portions of the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any, which it believes dstnada the lasence
of a genuine issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986) (internal

guotation marks omitted). To defeat summary judgment, thenowming party must “designate

4 The Court granted defendant’'s motion to certify the personal jurisdiction @qudeti
interlocutory appeal, but the court of appeals sent it b&adePer CuriamOrder, Ex. to Notice
of Resolution of Asahi Tes’'Pet for Interlocutory Appeal [Dkt. # 52-1].
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specific facts showinthatthereis a genuine issue for trial.ld. at 324 (internal quotation marks
omitted). The existence of a factual dispute is insuffictenpreclude summary judgment.
Anderson v. Liberty Lobby, In@l77 U.S. 242247-48 (1986). A dispute is “genuine” only if a
reasonable fadinder could find for the nommoving party; a fact is only “material” if it is
capable of affecting the outcome of the litigatidd. at 248;Laningham v. U.S. Nayg13 F.2d
1236, 1241 (D.C. Cir. 1987). kmssessing a parg/motion,the court must “view th facts and
draw reasonable inferences ‘in the light most favorable to the party opposing thearsum
judgment motion.” Scott v. Harris 550 U.S. 372, 378 (2007) (alterations omitted), quoting
United States v. Diebold, InB69 U.S. 654, 655 (1962)drcuriam).
ANALYSIS

|.  Personal Jurisdiction

The parties and the Court have devoted considerable attention to the question of the
availability of personal jurisdiction over Asahi Tec since the time the casefilwd. Now,
plaintiff has moved for partial summary judgment adefendant’saffirmative defensef lack of
personal jurisdiction. At this stage in the proceedings, while the law on persasditijion has
not changed, the Court must apply a different standard than the one that governed the motion to
dismiss, andplaintiff has marshaledaddtional documentary evidence to support a finding of
specific jurisdictionover defendant Since defendant has failed ¢®signatespecific facts
showing that there is genuinedispute of material fact as wwhether the Court haspecific
jurisdiction in this case, the Court will grant plaintiffs motion for summary judgment on

defendant’s affirmative defense of lack of personal jurisdiction.



A. Legal Standard

One of thassues presented by this motion is whether this Court’s exercise of jurisdiction
over a foreign defendant such as Asahi Tec “is consistent with the @@bost(and laws) of the
United States” as required by Fed. R. Civ. P. 4(k){@ani v. bin Laden417 F.3d 110(D.C.

Cir. 2005) As the D.C. Circuit has explained, “[w]hether the exercise of jurisdiction is
consistent with the Constitution turns on whether a defendant has sufficient conthctsewi
nation as a whole to satisfy due procedd."at 11 citing Fed. R. Civ. P. 4(k)(2).

Courts may exercise two forms of personal jurisdiction: “general opuatiose
jurisdiction, and specific or cadieked jurisdiction.”® Goodyear 131 S. Ct. at 2851. Specific
jurisdiction exists where a claim arisest @f the nonresident defendant’s contacts with the
forum. Helicopteros Nacionales de Colump®&A. v. Hall 466 U.S. 408, 414 & n.8 (1984)n
order to comport with due process, a defendant must have “certain minimum contagthewvit
forum] such thathe maintenance of the suit does not offend traditional notions of fair play and
substantial justice.” Int'l Shoe v. Washington326 U.S. 310, 316 (1945) (internal quotation
marks omitted). Those guarantees are satisfied “if the defendant has purposefully directed his
activities at residents of the forum, and thegéition results from alleged injuries that ‘arise out
of or relate to’ those activities.Burger King Corp. v. Rudzewic471U.S. 462, 47273 (1984)
(internal quotation marks and citation omittéd)in this case, defendant has failed to raise a

genuine dispute of material fact aswbethereither of these requirementsmet, and the Court

5 Since the Court will exercise specific jurisdiction in this case, it need noéssltine
parties’ arguments with respect to whether defendant’s contacts with thed (Bidtes were
sufficient to give rise to general jurisdictiorbeePl.’s Mem. at20-22; Def.’s Opp. at 1827,
Pl.’s Reply at 11-15.

6 The Court addressed the personal jurisdiction cases in great detail iior itgoprion, and
the discussion in that opinion also forms part of the basis for this declSemgenerallyPBGC
v. Asahi Tec Corp839 F. Supp. 2d 118 (D.D.C. 2012).
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will therefore grant plaintiffs maon for summary judgmentvith respectto the personal
jurisdiction issue

B. Defendanpurposefully directed its activities at the United States

At the motion to dismiss stage, plaintgfoffereddocumentation showing that prior to
the Metaldyne acquisition, defendant engaged Mercerdeide ‘analysis of longerm benefit
plan liabilities of the company, and development of possible strategies to ntitigatkligations
assumed by the buyer.Mercer Letter at 1. After conducting thasalysis Mercer informed
defendant’s parent company that it had “identified significant underfunded long ngployee
benefit obligations in” three areas including Metaldyne’s defined bemefision plan for U.S
union and norunion employees. Mercer Report at 2. Mercer also stated: “We understand that
these amounts [of underfunding] will be reflected in the transaction’s priciltg.at 3. The
Court concluded that these documents demonstrated that defendant knew about andllgpecific
incorporated the controlled group liability into the negotiated purchase price faldyres.
Asahi Te¢ 839 F. Supp. 2d at 124. tlienheld that “defendant’s purposeful contacts with the
forum includgd] not only the[Metaldyne]acquisition but the knowing assumption of the risk of
future controlled group liability 1d.

In its currentopposition memorandum etendant argues thataintiff is not entitled to
summary judgment on specific jurisdiction because it cadeotonstrate “that two facts central
to the Court’'s [March 2012¢lecision are even true, latone undisputed.”Def.’s Opp. at 6.
Specifically, defendant asserts thatliscovery had confirmed that (a) Asahi Tec had no
knowledge of the risk of future controlled group liability when it acquired Mgt&@&dcnd that (b)
this risk was not factored into the acquisition prictd? Defendantalso contendghat the Court
cannot consideMercer’s statement about itselief that the underfunding amount would be

reflected in the acquisition price for Metaldyne because it is hearsay anah#ausissible.

10



Def.’s Opp. at 10, citinfcommercial Drapery Contrs. v. United Staté83 F.3d 1, 7 (D.C. Cir.
1998).

But the Cout has sufficient grounds to exercise personal jurisdiction even if Mercer’s
statement about Asahi Tec’s intentions is put to one Sitere is evidence that the defendant,
during the course of its acquisition &fJ.S. companyengaged another U.S. company, Mercer,
for the specific purpose of looking into the pension plan obligations that would be assumed by
Metaldyne’s buyer.In the Court’s view, the engagement letter alone could support the exercise
of specific jurisdiction— it does not offend traditional notions of due process to bring the
defendant into Court to answex limited set ofallegations arising directly out of the
circumstances specifically considered at the time of the purchase of theoby$any.

Moreover, here is additional evidencputting asidghe Mercer unattributed hearstnat
reinforces the point.In a February 252006 email, Tetsuji Okamoto from RKJAsahi Tec’s
parent companyinformed Edgar Friedman from Mercer that RHJI aleflendantwvere inthe
process of negotiatinpe valuation of Metaldyne. Feb. 287, 2006 EmaiChain Ex. 3 to Pl.’s
Reply [Dkt. # 74] at 5. Okamoto explained that they were “considering adjustingdyietas
equity value for any underfunded pension amourasd heaskel for information regarding the
underfunded pension amount as of December 2005. Friedman provided the figures and
informed Okamoto that he agreed with his “idea of stripping out the costs related to the
underfunding.” Id. at 1, 6. During the same period, Okamoto sent an email to Takao Yoshida
defendaris Chief Financial Officer at the time, stating: “We are considering adjusting
Metaldyne’s equity value for any underfunded pension amounts, but we need to chedlofits

the satus at Asahi Tec (if we have more underfunded pension than Metaldyne, we obviously

11



should not be including it as an adjustment item).” Feb2252006 EmailChainfrom Tetsuiji
Okamoto to Takao Yoshida [Dkt. # 73-9] at 2.

Shortly thereafter Okamoto emailed a group of peopleincluding Friedmanand
representativefrom Marsh & McLennan Companies (Mercer’s parent), Nikko Citigroup, and
Ernst & Young- stating thaRHJI and defendantereabout to submitheir preliminary view of
the equity value split betweatefendantand Metaldyne. Mar. 1, 2006 Email, Ex. 2Rb’s
Reply [Dkt. # 74] at 1. Okamotoexplained that to prepare this preliminary view, the team
needed'to dive deep into the pension relatadjustments due to its large adjustment potential.”
Id. These emailexchangs demonstrate that defendaamd its parent companiknew about
Metaldyne’sunderfunded Pension|&n and requested additional information abthé level of
underfundingso thatthey could factor it into the equity valud Metaldyneand consequently,
into theultimateacquisition price.

More importantly defendant did not just know about thedarfiunded Pension IBn, it
also knew thathe Pension Plawasgoverned by ERISA and that ERISA provided for controlled
group liability. Specifically, the merger agreement betweefendant Argon, and Metaldyne
recognized that Metaldyne had employee pension benefit plans that were goweERIES.
Merger Agreement 8.11(a). The agreemenstated: Except for liability that would not be
reasonably likely to have a Company Material Adverse Effect, no liabilityruhide IV of
ERISA or to the Pension Benefit Guaranty Corporation (other than PBGC insurandams)
has been or iexpected to be incurred by the Company or any Company Subsidiary or
Commonly Controlled Entity with respect to amngoing, frozen or terminatedsihgle
employer’ plan (as defined in Section 4001(a)(15) of ERISA), currently or formmaintained

by any ofthem? Id. § 3.11(d).
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The agreement definethe “Company” as Metaldynejd. at 4, and“Commonly
Controlled Entity” as “the Company or any Company Subsidiary or any othgsrper entity
that, together with the Company or any Company Subsidiary, itedres a single employer
under Section 414(b), (c), (m) or (o) of the Code or any other applicablg lchvg 3.10(a).
These sections of the merger agreensdw that defendant was aware thfe possibility of
controlled group liabilityfor terminatedplars underTitle IV of ERISA as well aspossible
liability specificallyto PBGC’

This conclusion is further supported by defendant’'s statements in connection with the
stock it sold to finance the Metaldyne acquisitidn.the risk factors section of the February 26,
2007 offering memorandumglefendantstated “Our longterm employee benefit obligations,
particularly with respect to Metaldyne, are significanthderfunded and we may have to make
cash payments to the plamsducing the cash available for liquidityAsahi Tec Corp. Offering
Mem., Feb. 26, 2007, Ex. 3 to Landy DgtAsahi Tec Offering Mem.”)Dkt. # 583] at 16. It
added: “Our projected benefit obligation exceeded the fair value of plan as$a@08million
(¥14,246 million)with respect to Metaldyne measured as of October 1,.20d5 The offering
memorandunexplainedthatthe terns “our,” “us,” and “we” referred to Asahi Tec Corporation
and, unless the contexidicates otherwise, itsonsolidated subsidiaries, after giving effect to the
acquisition by Asahi Tec Corporationf Metaldyne Corporation and its consolidated

subsidiaries. 1d. at iv. Thereforethe offering memorandum’s use of the first person plaral

7 The merger agreement’s language regarding controlled group ertitiegeated in the
Stock Purchase Agreement that defendant used to sell its stock in U.S. privataepiac
transactions in relan to the acquisition.SeeStock Purchase Agreement, Ex. 9(2D@aniel S.
Lubell Decl. [Dkt. # 1511] 883.10-3.11. The repetition of the language regarding controlled
group liability under ERISA in this Agreement supports the conclusion that detekwkew
about that type of liability.
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describe the riskssaociated with the underfunded pension liabililemonstratethat defendant
assumed responsibility ftineseobligations.

Defendants discussionwith one of the underwriters of thistock offering shed
additionallight on the offering memorandum’s statement about the underfunded pension plans.
On January 31, 2003, representative frorNikko Citigroup — one of the banks copied adhe
March 2006 emaifrom Okamoto discussinmcorporating the underfunded pension plans into
the valuation of Metaldyne teld a member of def@lant’s accounting department:

Regarding pension liabilities, the English prospedlso states that there
is an ‘UNFUNDED’ portion on p. 954 of the 10K, and my understanding
is that there ishte possibility that your company may have to burden this

at some point in the futurel-rom our perspective, we will need to know
whether the impact of this has been incorporated into the profit plan.

January 31, 2007 Email, Ex. 9 Ralph L.Landy SupfementalDecl. (“Landy Supp. Decl.”)
[Dkt. # 7311] at 2 see alsAsahi Tec Offering Mem. at (listing Nikko Citigroup as one of the
joint bookrunners and lead managers of the stock offerigg) defendant wageminded about
the possibility ofhaving tobear the burden of the underfundeehsion Rin less than one month
after it closed its acquisition, and it disclosed this risk in its stock offering ialater

In sum, plaintiff has provided additional evidence to demonstrate that detekiew
aboutthe underfunded PensiomeR, that it knewthat the nsion Fan was governed by ERISA
that it understoodhat Asahi Teccould be liable for termination of the plaandit specifically
discussed accounting for that underfunded liability in its valuaifodetaldyne Nonetheless,
defendant maintains thptaintiff “has not identified a single document that so much as mentions
controlled group liability or the possibility Asahi Tec could become liable foralgte’s
unfunded pension liabilities.” Def.’®pp. at 8. But the factthat the term “controlled group
liability” is not specifically used ithe documents not dispositivebecause defendant used and

definedthe term “commonly controlled entity” in the merger agreement in reference $aurte
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section of ERISA that defines “controlled group” for the purposesimaferfunded benefit
liabilities. Thus, defendant understood controlled group liabiktyd that such liability could
arise in relation to a termination of Metaldyne’s Pension.PMare important, whether it used
the specific term or not, the documents reflect Asahi Tec’s general krgendexdl consideration
of pension issues in connection with the acquisition.

The three declarationshat defendanproffers to support its opposition toapttiff's
motion do notgive rise to a genuine issue of material fact awhether defendant knew about
Metaldyne’s underfunded pension plans and the possibility of controlled group lialillitg
declarations a statement from an expert with no personal knowlefigfee matterwho simply
draws inferences from the documentary record, and the other two are dewairaim officials
at Asahi Tec who say, in essence, well, nobody told me about unfundednpétsiay. These
do not negate the evidentiary record.

Thefirst declarationrsubmitted by the defendant is from JonatRaRoster, an expert on
mergers and acquisitions with oveventy-five years of experienceJonathan FFoster Decl.
(“Foster Det”) [Dkt. # 692] 1. Foster was not involved in the Metaldyne acquisitiBat he
reviewed Mercer’'s due diligen@n Metaldyne’s pension pla@sd opiresthat “[tlhe degree of
underfunding estimated by Mercer was not remarkable” and that “thare mention in the
Mercer Report that the existence of an underfunded pension plan, migiér certain
circumstances, trigger controlled group liability for [Asdec].” Id. 133, 35. This opinioms
contradictedoy the MercerReport,which classified the underfunding amount as “significant.”
SeeMercer Report at 2. Further, althoutite Mercer Repordid not discuss controlled group
liability, the merger agreement specifically mentioned kil of liability under Title IV of

ERISA in relation to terminat pension plansSeeMerger Agreement 88.10-3.11.
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Foster also stateabathe ha reviewed the independent valuation experts’ analyses of the
negotiated price paid for the acquisition of Metaldyne ‘amdwhereis ary adjustment made in
the valuation analyses for the underfunded Metaldyne pension plan.” Foster ®&cIBfjt the
emails between RHJI staff, defendant, Mercer, and other members of theitamgumsam
demonstrate that the group knew about apkcifically discussedaccounting for the
underfunded pension plans in the valuatiorMetaldyne SeeFeb. 2527, 2006 Email Gain
Ex. 3 to Pl.’s ReplyDkt. # 74] at 5;see alsaviar. 1, 2006 Email, Ex. B Pl.’s Reply[Dkt. #

74]; Feb. 2527, 2006 EmailChainfrom Tetsuji Okamoto tdakao YoshidgdDkt. # 739]. So

even ifdefendant ultimatlg decidednotto adjustthe Metaldyne acquisition pridesed upon the
pension plan liability that decisiondoes notalter the fact thatt knew about the underfunding
and the possibility of controlled group liabilitySince defendardecided tcacquire Metaldyne
with that knowledgeit is reasonald tocall it into account in the United Statesrelation to the
underfunded pension liabilitiesSee Burger King471 U.S. at 80 (holding that in light of the
defendant’s voluntary acceptance of ttechse contract, which required payments to be made
in Miami, it was presumptively reasonable tbe defendant to be called into account in Florida
for failing to make those paymehfs Therefore, the Foster declaration does not present facts to
raise a genuine dispute as to whether defenaamtosefully directed its activities at the United

States

8 Foster also opines that Asahi TeOffering Memorandum statements about “[o]ur leng
term employee benefit obligations” and “[o]ur projected benefit obligations” didsigoify
Asahi Tec’s assumption of responsibility for the underfunded pension pkathi Tec Offering
Mem. at 16; Foster Decl.3P. He asserts that the first person plural referred to Metaldyne, a
wholly owned subsidiary, and therefore Metaldyne retained this obligalibrThis contention

is directly contradicted by the offering memorandum, which defines “we,” “us,” and “a@r” a
Asahi Tec and its consolidated subsidiaries. Asahi Tec Corp. Offering Mem. at i

16



The second declaration is from Mashiro Urakabe, defendant’'s banking and finance
consultanfor the Metaldyne acquisitionMasahiroUrakabe Decl. [Dk # 695] 6. Urakabés
“primary role was to negotiate with Japa@ésnks to obtain their consent for the Metaldyne
acquisition and to obtain approval from the Tokyo Stégkhange (‘'TSE for the acquisition.”

Id. In his declarationUrakabestates that as part of the acquisition process, he attended a
number of meetings with Asahi Tec executives and directors to discussliwetalfinances and
obligations. Id. §12. According to Urakabe, no one at those meetings ever mentioned the
possiblity that defendantould become directly liable for Metaldyne’s pensl@bilities and

none of the documents or individuals involved in the transaction mentitheedohrase
“controlled group liability” 1d.  13.

Urakabe states: “l believe that ifiyone at Asahi Tec had known of such potential direct
liability, | would have been told about it. This is because | worked closely vaétiAlec to
ensure that its finances and obligations would be separate from Metaldyraiset and
obligations, and because | had a long standing relationship of trust with one of Asahiead
board members.” Id. 14. But Urakabewas not directly involved with defendant’s due
diligence of Metaldyne or its pension plahlotably, he never states in his declaratibat no
one at Asahi Teknew about controlled group liabilithe only states thdte never heard about
it at the meetings he attendeshdthathe believes that he would have been told abontrolled
groupliability if it had been known by defendant. These are not facts: this is sj@tul&o
Urakabe’s suppositions about defendant’s knowledge of controlled group liabditgsufficient
to raise a genuine issue of material fact

The last declarationis from Hirohisa Yamadadefendarns Senior Management

Executive Officer. HirohishaYamada Decl. [Dkt. # 68] 1. Yamada states that during the

17



Metaldyne acquisition process, he worked closely with Takao YosAskhi Tec'sCFO, to
collect information about Asahi Tec for Metaldyne’s due diligence of Asahi Tec{{4, 6.
Yamada avers that prior to the close of the acquisition, he was not aware of thaitgassit
defendantould be directly liable for Metaldyne’s derfunded pension liabilitiegndthatto his
knowledge, none of defendaris advisorsraised the issu@f controlled group liabilityor
discussed it during any of the telephone calls he participatdd.ifi.7.

Like Urakabe, Yamada was also not involved in defendant’s due diligence or discussions
of Metaldyne or its pension plani-or example, Yamada avers that Yoshida never mentioned
“controlled group liability” and never discussed Metaldyne’s pension plan with hin{ 8.

But the documents proffed by plaintiff demonstrate thitoshida received an email froan

RHJI employeein Februaryof 2006 regarding “adjusting Metaldyne’s equity value for any
underfunded pension amounts.” Feb-2B 2006 EmailChainfrom Tetsuji Okamoto tdakao
Yoshida PDkt. # 739] at 2. While Yamada can attest to his own level of knowledge, this email
shows that his declaration cannot create a genuine factual issue concerning toerstat of
others at the companyTherefore, his testimony also fails to raise a genuine issue of material
facton whether the Court has specific jurisdiction over defendant.

In Burger King the Court stated that “the foreseeability that is critical to due process
analysis . . is that the defendant’s conduct and connection with tlheenf@tate are such that he
shouldreasonably anticiga being haled into court thete471 U.S. at 474 (internal quotation
marks and citations omitted). As was explained in more detail in the Court’s pricorgms
standard is met here becaubke evidence provided by plaintiff demonstrates thefiendant
purposefully directed activities towards the United States by deliberated knowingly

acquiring a Michigarbased company and subjecting itself to the regulatory scheme including
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ERISA liability. Defendant should therefore have reasonably anticipated litigatiging out of
that activity®

C. Plaintiff's claims arise out of the activities that defendant direct at the United.States

In its opposition memorandumef@ndant alseeasserts its argument that the Court does
not have specific jurisdiction because plaintiff's ERISA claims arise adtiteafermination of the
pension plan and nabe activities thatlefendantdirected at the United Statedts acquisition
and resulting status as a controlled group member of Metaldyne. Def.’s Opplét But the
Court has alreadyejected this argumentSee Asahi Te¢ 839 F. Supp. 2d at 125 (holding that
plaintiff's claims arise out of defendant’s purposeful activities in the UrBtiatles because “it
was defendant’statusasa controlled group member, and not the act of termination, that is the
driving force behind this lawsuit”).Sincedefendant has not presented any additional evidence
on this pointthe Court’s previous determination will stand for the reasons set forth in the March
2012 opinion.

D. The assertion of personal jurisdiction over defendant comports with fair play and
substantial justice.

“Once it has been decided that a defendant purposefully established minimastscont
within the forum State, these contacts may be considered in light of other fact®tmine
whether the assertion of personal jurisdiction would comport Vin play and substantial

justice!” Burger King 471 U.S. at 476, citinght'l| ShoeCo, 326 U.S. at 320. Butwhere a

9 Plaintiff argues that defendant’s specific knowledge of the Pension Plan, therPensi
Plan’s underfunding, and the existence of ERISA’s statutory and regulatory esdinain
governed the Pension Plan is not required for a finding of “purposeful availment” in this case
Pl’s Reply at 24. According to plaintiff, specific jurisdiction cape premised on “facts
showing that the acquisition was purposeful and knowingly undertakerjsuch as] the
extensive preacquisition due diligence, negotiation, regulatory and finanefaged activities
conducted in the United States over the coofsmore than a year.ld. at 2. The Court need

not address this argument because it finds that there is no genuine disputeriai maate
regarding defendant’s knowledge about the Pension Plan’s underfunding or ERISA&rystatut
scheme.
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defendant who purposefully has directed his activities at forum residents seelefeat
jurisdiction, he must present a compelling case that the presence of some otheratmmsde
would render jurisdiction unreasonabldd. at 477. Most of the considerations that a defendant
might raise can be addressed through means short of finding jurisdiction unconslitultbna
(stating that for example,claims of substantial inconvenience can be addressed by a change of
venue). However, jurisdictional rules cannot be used to make litigategraely difficult and
inconvenient that a party unfairly is at a severe disadvantagmnmparison to his opponéehtid.

at 478(internal quotation marks and citations omitted).

Defendant arguethat the exercise of jurisdiction in this case does not comport with fair
play and substantial justice because of“Hignificant buden and expense it has faced and will
face if this action continué's Def.’s Opp. at 28citing Def.’s Mem. in Supp. of Mot. to Dismiss
at 4142. The analysis und@&urger Kingdoes not focus owhether the litigation is costly to
the defendant buvhetherexercising jurisdiction would put defendant at a “severe disadvantage
in comparison to his opponehnt Burger King 471 U.S. at 43. Defendant has presented no
evidence to meet this standarthdeed, any argument that defendant is severely disadvantaged
when litigating in the United States is undermined by the fact that defendaptevasusly
freely admitted to jurisdiction in another lawsuit in the United StatgseAsahi Te¢ 839 F.
Supp. 2d at 129, citingnswer,HLI Creditors Tust v. Asahi Te€orp., No. 0356960 (Bankr.

D. Del. Jan. 9, 2004)see alsaMerger Agreement 8.10(designating the United States as the
forum for the resolution of disputes arising out of that agreement).

Moreover, in the two years of litigation in this case, there has bheeevidence that
defendant has been severely disadvantaged in comparison to plaintiff due taiugsas a

foreign company. It has submitted numerous briefs and vigorously eefgadgosition. See
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also Asahi Te¢c839 F. Supp. 2d at 1290 (listing the other factors that support the conclusion
that exercising jurisdiction in this case would not offend “traditional notionsiofplay and
substantial justice”}°

The Court will grant plaintiffs motion for summary judgment on defendantk tzf
personal jurisdiction affirmative defense because plaintiff has demonstraedefendant
purposefully directed activities at the United States when it acquireddylegalvith knowledge
of its underfunded liabilities and the regulatory scheme detu ERISA controlled group
liability, and plaintiff's claims arise out of those activitieSherefore, the Court has specific
jurisdiction over defendant.
ll. Defendant’sLiability for Unfunded Benefit Liabilities and Termination Premiums

Plaintiff also seeks summary judgment on defendant’s liability for unfunded benefit
liabilities and termination premiums by virtue of its status amember of Metaldyne’s
controlled group.

A. Defendant is liable for the unfunded benefit liabilities

29 U.S.C. § 1362(afb) provides in relevant part:

10 Defendant’'s other arguments as to why exercising jurisdiction in this dmes® not
comport with due processealso unpersuasive. First, defendant contends that “[florcing Asahi
Tec to litigate a claim it never anticipated in a foreign legal systenistleaercising jurisdiction

on an unprecedented basis is unjust, particularly when Asahi Tec did nothing more than acquir
an American company with an underfunded pension plan” Def.’s Opp. at 27. The Court

has already rejected this argument bidimg that plaintiff has demonstrated that defendant did
more than just acquire an American company with an underfunded pension plan; itcettgire
company with knowledge of the underfunding and the potential for liability under ER$®A.
supraAnalyds 8 I(B). Seconddefendansubmits that it is1ot responsible for any harm in the
United Stated®ecause it was not responsible for the termination of the PensianBdéais Opp.

at 29-30. But as the Court has previously held, “it was defendatatigs as a controlled group
member, and not the act of termination, that is the driving force behind this l[&v&aeAsahi

Teg 839 F. Supp. 2d at 125. So, defendant’s lack of responsibility for the termination is not
relevant for the specific jurisdictn analysis.
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In any case in which a singmployer plan is terminated in a distress
termination under section 1341(c) of this title or a termination otherwise
instituted by[PBGC] under section 1342 of this title, any person who is,
on the termination date, a contributing sponsor of the plan or a medber
such a contributing sponsor’s controlled group shall incur liability under
this section. The liability under this section of all such persons shall be
joint and several.The liability under this section [includes] . the total
amount of the unfunded benefit liabilities (as of the termination date) to all
participants and beneficiaries under the plan, together with interest (at a
reasonable rate) calculated from therieation date in accordance with
regulations prescribed by the corporation.

To edablish that defendant is responsible for unfunded benefit liabilitieker this sectign
plaintiff must show that (1) Metaldyne’s covered pensigianwas terminatedinder29 U.S.C.
81341(c) or 29 U.S.C. 8342 and (2) defendant wascantributing sponsorfahat plan ora
memberof the contributing sponsor'sontrolled groupon the termination date.ld. The first
requirement is met here becausesiundisputed thd¥letaldynes pension plan was termieat
under 29 U.S.C. 8342. SeeAgreement for Appointment of Trustee and Termination of Plan
[Dkt. # 11-7] 7 1.

With respect to the second requirememderERISA, a “controlled group consists of
companiesthat are under ‘tommon contrqf including parent corporations and their
subsidiaries.See29 U.S.C. 81301(3(14)(A)+B); 26 U.S.C. $A14(b)£c). A parentsubsidiary
controlled group consists of “[o]Jne or more chains of corporations connected through stock
ownaship with a common parent corporatioif the parent organizatigmlirectly or through a
subsidiary, owns at least an 80% interest in the subsidiary organizati@® U.S.C.

8 1563(a)(10A)—(B). Here, Metaldyne is the contributing sponsor of the Pension Plan.
Agreement for Appointment of Trustee and Termination of Plan [Dkt.-#] J1G. Further,
defendant does not dispute that on the termination date, Metaldyne Hdlili@gs a wholly
owned subsidiary of defendantowned100% ofMetaldyne stock.Answer 5. So on the date

of termination, defendanvas a member of Metaldynetontrolled groupby virtue of their
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indirect parensubsidiary relationshipTherefore it is jointly and severally liabléor theamount
of the unfunded benefit liabilities related to the Pension Pia@29 U.S.C. 8§ 1362(b)(1)(A).

In its opposition memorandum, defendant does not present any arguegarting the
two requirementsar liability under section 1362. &her, it asserts thdthe Court need not
decide whetheAsahi Tecfalls within ERISA’s definition of ‘controlled group’ on the date of
Plan termination” because plaintiff has not established that the Pension Plandggsinded on
the termination date and has failed to submit any evidence of the amount of the unfundéd benefi
liability. Def.’s Opp. at 31 & n.19. Defendant alleges that without this information, the Court
cannot enter judgment on liability against defendant on the claim for unfundedderiedi.’s
Opp. at 31.

Defendant’'s argument is unsupported by the plain language of 29 U.$362&) or
Federal Rule o€ivil Procedure 56.Rule 56 allows a party to move for summary judgment on
part of a claim. FedR. Civ. P. 56(a).This means that plaintifinay seek summary judgment in
relation to defendant’sesponsibilityfor the unfundedenefit liabilities regardless of whether
there is a genuine dispute of material fact as to the amount of that liaBilitther, contrary to
defendant’s argument, plaintiff has established that the Pension Plan was underfuniged on t
termination date. Specifically, the termination agreement states that the “Plan wnialbe to
pay benefits when due.” Agreement for Apgoient of Trusteend Termination of Plan [Dkt.

# 11-7] H. Moreover,to incur liability under section 1362, plaintiff need not provide evidence
of the amount of the unfunded benefit liability. It simply needssi@ablish the two elements
requiredsection1362(a). Sinceplaintiff has met these requiremerasd defendant has provided
no evidence to the contrary, the Court will grakdintiff's motion for summary judgment on

defendant’s liability fothe unfunded benefit liabilities referemcie Count |
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B. Defendant is liable for termination premiums

Plaintiff is effectively an insurer of pension fund€®2ension Benefit Guar. Corp..
Oneida Ltd, 562 F.3d 154, 158d Cir. 2009) One of the ways that plaintiff funds its activities
is by collecting premiums on covered planSpecifically, section 1306 of ERISA authoisze
plaintiff to collect annual premiums on ongoing covered plans. 29 U.S180&a)(3)(A)(i).
Section 1306also imposesa termination premium if a covered plan is terminated during
bankruptcy or insolvency proceedings or by plaintiff under sedB#2 1d. § 1306a)7)(A).
Metaldyne’s pension plan was terminated under section 1342, and plaintiff haktactagm
for termination premiums against defendant based on its status as a membealdyridat
controlled group.

Defendant argues that it is not liable for termination premiums by virtue of its sisia
controlled group member of Metaldyne because section 1306 “unambiguously excludes
controlled group members from termination premium liability,” and plaintiff'srpregation to
the contrary contradicts the plain language of the statute. Def.’s Opp. at 36-this &pect of
plaintiff's motion forsummary judgment involves a pure question of statutory interpretation.

1. Procedure under Chevron

Where a party challenges an agency’s interpretationstditate the agency administers
the Court is required to analy#iee agency’s interpretation by following the tvetep procedure
set forth inChevron U.S.A. Inc. v. Natural Res. Def. Council,, 1467 U.S. 837 (1984)First,
the Court must determine “whether Congress has directly spoken to thee pyaeition at
issue.” Id. at 842. “If the intent of Congress is clear, that is the end of the nfatténe court,

as well as the agency, must give effect to the unambiguously expressedfir@engress.”|d.

11 Section 1342 authorizes PBGC to terminate a pension plan on its own initiativiaiih cer
circumstanceare met. 29 U.S.C. § 1342 (a).
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at 84243. In determining whether Congress has spoken directly to the question at issue, the
Court must consider whether “the statute unambiguously forecloses the 'ageterpretation,

and therefore contains no gap for the agency to fillNEt'| Cable & Telecomms. Ass’n v. Brand

X Internet Servs 545 U.S. 967, 9883 (2005). Courts “use ‘traditional tools of statutory
construction’ to determine whether Congress has unambiguously expressed its $gent”

Labs., Inc., v. Shalalal58 F.3d 1313, 1319 (D.C. Cir. 1998), including examination of the
statute’stext, structure, purposand legislative historyBell Atlantic Tel. Co. v. FCC131 F.3d

1044, 1047 (D.C. Cir. 1997).

If the Court concludes that the statute is either silent or ambiguibigespect to the
issue in question, the second step of @wart's review process is to determine whether the
interpretation proffered by the agency is “based on a permissible cadistrat the statute.”
Chevron 467 U.S. at 843. Once a reviewing court reaches the second step, it must accord
“considerable weilgt” to an executive agency’s construction of a statutory scheme it has been
“entrusted to administer.”ld. at 844. Indeed, “undéZhevron courts are bound to uphold an
agency interpretation as long as it is reasonabtegardless of whether there mag bther
reasonable or, even more reasonable, viewSgronoLabs., Inc, 158 F.3d at 1321.The
Supreme Court explained:

If Congress has explicitly left a gap for the agency to fill, there is an
express delegation of authority to the agency to elucidaspeaific
provision of the statute by regulation. Such legislative regulations are
given controlling weight unless they are arbitrary, capricious or mégifes
contrary to the statute. Sometimes the legislative delegation to an agency
on a particular quesin is implicit rather than explicit. In such a case, a

court may not substitute its own construction of a statutory provision for a
reasonable interpretation made by the administrator of an agency.
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Chevron, 467 U.S. at 84244. In either event, then, tHeandamental inquiry at the first level of
the Chevronanalysis is to ascertain whetl@ongres$as authorizethe agency to make rules to
fill in a gap.

2. Chevron step one does not resolve the controlled group liability question.

In determining whether Cgress has directly spoken to the issue, the Court must first
consider the plain meaning of the statutory text itsef. Cal. Edison Co. v. dé. Eergy
Regulatory Cq.195 F.3d 17, 23 (D.C. Cir. 1999Chevronstep one requires the Court to apply
traditional canons of statutory interpretation to the law in question to determinengatsing is
clear. Arqule, Inc. v. Kappas793 F. Supp. 2d 214, 220 (D.D.C. 2011), citiggle
Broadcasting Group, Ltd. v. FCG63 F.3d 543, 552 (D.C. Cir. 2009). As the Supreme Court
has explained:

[Clanonsof construction are no more than rules of thumb that help courts
determine the meaning of legislation, and in interpreting a statute a court
should always turn first to one, cardinal canon before all others. We have
stated time and time again that courigst presume that a legislature says

in a statute what it means and means in a statute what it says there. When

the words of a statute are unambiguous, ,thi@s first canon is also the
last: judicial inquiry is complete.

Conn. Nat'l Bank v. Germajn503 U.S. 249, 25%4 (1992) (internal quotation marks and
citation omitted).

Chapter 18 of Title 29 of the U.S. Code governs the Employment Retirement Income
Security Program. The issues in this case arise under subchapter Ill, Phamalien
Insurance and specifically, subtitle A, which addresses the pension Benefit Guaranty
Corporation, the plaintiff in this actionWithin that subtitle, sction 1306, entitled “Premium
rates” establishes, among other things, the schedules for premium rates arabefefdo
application of those rates, and section 1307, entitled “Payment of premiums,” covetsscs

as when the premiums are payable, late payroeatges, and PBGC'’s right to bring a civil
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action to collect unpaid premiums. 29 U.S.C.1886, 1307 Section 1307(a) states that the
“designated payor” of each plan shall pay the premiums imposed under subchagead I,
section 1307(e) elaborates upon the term “designated payor.” 29 U.S.C. § 1307(a), (e).

Since the termination premiums sought irs tbase arise under subchapter 11l of Chapter
18, the starting point of the analysis is section 13@&ction 1307(e), entitled “Designated
payor,” provides:

(1) For purposes of this section, the term “designated payor” means

(A) the contributing sponsor or plan administrator in tase of a
singleemployer planand

(B) the plan administrator in the case of a multiemployer plan.

(2) If the contributing sponsor of any singimployer plan is a member of

a controlled group, each member of such group shall be jointly and
severally liable for any premiums required to be paid by such contributing
sponsor. For purposes of the preceding sentence, the term “controlled
group” means any group treated as a single employer under subsection (b),
(c), (m), or (o)of section 414 of Title 26.

Id. § 1307(e)(1)¢2).”> Section 1307 also addresses when the payments are Siee.id.
§ 1307(a).
Section1306 establishes premiums rates, and sed@@®(a)(§ specifies a premium rate

to be paid when plans have beenntemted® Subsection 1306(a)(7)(D), entitled,

12 Since Metaldyne’s pension plan is a sirghaployer plan, Compl. %0, the Court will
only address ERISA's rules regarding those plans.

13 The “General Rule” for termination premiums is that:

If there is a termination of a sing&mployer plan under clause (ii) or (iii)

of section 1341(c)(2)(B) of this title or section 1342 of this title, there shall
be payable to the corporation, with respect to each applicabheohh
period, a premium at a rate equal to $1,250 multiplied by the number of
individuals who were participants in the plan immediately before the
termination date.

29 U.S.C. § 1306(aJj(A).
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“Coordination with section 1307,” explains the relationship between the terminationupre
provisionscontained insubsection (a)(7) of section 1306 and gfemeralprovisions concerning
the payment of premimsgenerallyset out in section 1307. It says:

(i) Notwithstanding section 1307 of this title

(I) premiums under this paragraph shall be due within 30 days after the
beginning of any applicable 12-month period, and

(1) the designated payahall be the person who is the contributing
sponsor as of immediately before the termination date.

(i) The fifth sentence of section 1307(a) of this title shall not apply in
connection with premiums determined under this paragraph.

29 U.S.C. § 1306(a)({).

The dispute between the parties centers on the words “notwithstanding section 1307 of
this title.” According to defendant, if termination premiums arising under section 13062 (7) a
to be imposed “notwithstanding section 1307,” then the provisisection 1307 establishing
controlled group liability does not apply to the termination premiums under section 1306.

In support of its position, defendant directs the Court to the definitions section of the
statute. Section 130Gmposediability for termination premiumsn “the contributing sponsor as
of immediaely before the termination date29 U.S.C. 81306(a)(7)(D)(i)(Il), andERISA
defines a “contributing sponsor” as “the employer responsible for making contribticrs
under the plan ... without regard” to the members of the employer’s “controlled group.” 29
U.S.C. 81301(a)(13). During the oral argument, defendaddedthat since the definition of
“contributing sponsor” explicitly excludes controlled group members, whenev&/Asdek to
expand liability to controlled group members, it adds a specific provision to thet effee29
U.S.C. 81307(e)(2) (holding controlled group members jointly and severally liable for

premiums);id. 8 1362(a) (holding controlled group members liabde unfunded pension
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liabilities). Therefore, by failing t@xpressly call forcontrolled group liability, section 1306
signals thatontrolled group members are not designated payors of termination premiums.

But section 1306(a)(7)(A) does not actualyy that the termination premiums is to be
paid by the “contributing sponsor.” 29 U.S.C13D6(a)(7)(A). It simply says that the premium
“shall be payable.” This leaves the mechanics to be governed by section 1307, whish as ha
already been noted, doals the payment of all premiums under the subchapter.

Section 1306(a)(7/hough,goes on to address how the two provisions will work together
in subsection (D), “Coordination with section 1307.” It provides that “notwithstandotgpise
1307 .. the designated payor shall be the person who is the contributing sponsor as of
immediately before the termination date.” 29 U.S.@386(a)(7)(D)(i)(Il). Defendant contends
that “contributing sponsor” must be defined in accordance with the definitions settiba
statute to exclude controlled group members, and that the only conflict betweennhm®dgfof
“designated payor” in sections 1306 and 1307 that could warrant the use of the word
“notwithstanding” is section 1307’s extension of liability beyond contributing sponsdreeir
controlled group members. Def.’s Opp. at 38. Therefore, according to defendant, by using the
word “notwithstanding,” Congress signaled its clear intent to exclude codtgibeip members
from liability for termnation premiums.ld.

Plaintiff, the agency responsible for the implementation of ERISA, interprets th
“notwithstanding” clause differently. It reads section 1306 as displacing only fingide of
“designated payor” contained in sectid807(e)(1)(A) not all of section 1307(e). It contends
that by titling the section “coordination with section 1307, Congress signaledderstanding
that everything insection 1307 which governs all premiums under the subchapter generally

would amply to the termination premiums unless an explicit exception or differentiatisrs@ta
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out below. It argues that Congress was gsitecific and clear when it wanted to carve out a
specific provision ofsection 1307, and it points section1306(a)(7)(D(ii), which statesthat
“[t]he fifth section of sectiof1307(a)]shall not apply in connection with premiums determined
under this paragrapgh Pl.’s Reply at 24. According to plaintiff, since section 1306 did not
specifically eliminate section 1307’s imposition of joint and several liability on members of a
contributing sponsor’s controlled group, the provision continues to apply in the context of
termination premiumas with other premiums.
Plaintiff has promulgated the following rule based on itsrpretation of the statute:

Liability for termination premiumsdn the case of a DRA 2005 termination

of a plan,each person that was a contributing sponsor of the plan on the

day before the plan’s termination date, or that was on that day a member

of any controlled group of which any such contributing sponsor was a

member, is jointly and severally liable for termination premiums with
respect to the plan.

29 C.F.R. § 4007.13(g).

Defendant argues that the Court should reject this regulation at step teeChievron
analysis because the regulation “contradicts the plain language of the.5t&tef.’s Opp. at 40.
The Court concludes that althoudefendant’snterpretatiorof the two provisionss reasonable,
it is not compelled by the statute because the text is ambiguous.

Section 1306(a)(7)(D), “Coordination with section 1307,” contains two parts:
subsections (i) and (ii)). The first subsection sets out the rules regardingtevh@nation
premiums are due and who is liable for their payment, and it begins by noting that theopsovisi
that follow will apply “[n]otwithstanding section 1307.” 29 U.S.C.1306(a)(7)(D)(i).
Notwithstanding means despite or in spite of. Black’s Law Dictionary 116&iXB&th ed.
2009). So the question to be decided is: which portions of section 1307 was section

1306(a)(7)(D) meant to displace?
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Section 1307(e), “Designated payor,” has two sections: (1) and (2). Subsection (1)(A)
defines the term “designatgayor” for the purposes of a singdenployer plan, and it specifies
that the designated payor may be “the contributing sparsplan administrator.” 29 U.S.C.
§1307(e)(1)(A) (emphasis added). Subsection (2) then provides that “[i]f the contributing
sponsor of any singlemployer plan is a member of a controlled group, each member of such
group shall be jointly and severally liable for any premiums required to be paidichy s
contributng sponsor.”ld. 8§ 1307(e)(2). In other words, subsection (el{3¥ection 1307 adds
a gloss to the use of the term “contributing sponsor” in the definition of the “@¢sthpayor”
in the case of a singlemployer plan to address the situation when the “contributing sponsor” is
a member of a controlled group.

Sectin 1306, however, states that in the case of termination premitimesgésignated
payor shall be the person who is the contributing sponsor as of immediately before the
termination daté. 29 U.S.C. 81306(a)(7)(D)()(I). Thus, the direct conflict between the
definitions of designated payor in the two sections is that section 1307 impoddyg babplan
administrators while section 1306 does not. So, by using the phrase “notwithstantiong sec
1307” Congress clearly signaled its intent to excluden @dministrators from liability for
termination premiums.

It is unclear, however, whether the phrase “notwithstanding” also displactense
1307(e)(2)'s extension of contributing sponsor liability to controlled group memberstiors
1307(e) and 1306(a)(7)(D)(i)(I) both use the term “contributing sponsor” in the same manner
and the provision expanding on the concept in section 1307(e)(2) does not appear to directly

contradict or conflict with the use of the term in 1306. It simply explains thag fdhtributing

14 Subsection (1)(B), which is not relevant here, defines “designated payor” iasth@ica
multiemployer plan to be the plan administrator only.
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sponsor is a member of a controlled group, then the controlled group membersitireajal
severally liable for any premiums that the contributing sponsor is required .toRather than
define designated payor in a way that section 1306 would need to differensatglyt explains
the scope of the liability associated with a contributing sponsor. Since it isuntlether the
phrase “[n]otwithstanding section 1307” only applies to section 1307(e)’'s definition of
“designated payor” mwhether it also applies to its explanation regarding the extension of
liability from the contributing sponsor to its controlled group membersydhéity of 29 C.F.R.
84007.13(g) cannot be resolved at step one ofCievronanalysis, and the Court must move
on to step two.

3. Under Chevron step two, the Court finds PBGC'’s interpretation to be reasonable.

At Chevronstep twg the Court must accord deferencethie agency’snterpretation of
the statutesee, e.g., Apotex Inc. v. FDAL4 F.Supp.2d 61,72 (D.D.C. 2006)and it is diffiault
to conclude that plaintiff'sinterpretationof the statute to impose liability for termination
premiums on controlled group members is not based on a permissible reading of thesstatute
Chevron 467 U.S. at 843First of all, there is some support for the agency’s position in the text.
The designated payor provision in section 1307(e) is divided into two parts. Partg4)fseta
purposes of this sectigithe term “designated payor means the contributingsponsor or plan
administrator.” 29 U.S.C. 8307(e)(1)(A)(emphasis added) So that definition is limited to
premiums paid under section 1307. But part (2), which imposes controlled group liability, is not
so limited, and could therefore reasonably be construed as applying to all prgmaidnusider
the subchapter.See id.8§1307(e)(2). Section, plaintiff's interpretation is consistent with the

structure and purpose of the statute as a whole.
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Defendant argues that the legislative history undercuts plaintiff's ietatmpn of the
statute. It contends that the purpose ofténmination premium is “to deter a plan sponsor from
shedding its employment plan obligations through bankruptcy and burdening PBGC with the
cost of those obligations, only to resume operations later.” Def.’s Opp. at 39, citinfRépR
No. 109232, pt.2, at 114 (2005), 2005 WL 3343873employers that terminate their plans on
an underfunded basis (other than in bankruptcy liquidation proceedings) should continue to bear
some financial responsibility for pension benefits following reorganiZatioit adds that “a
controlled group member, in contrast, does not need to be deterred from orchestratiegia stra
bankruptcy such as this within its corporate family, as it could bear respiyddiilthe entire
unfunded pension obligation in any eventld. Therefore, according to defendant, imposing
liability for termination premiums on controlled group members serves noaldtpurposeld.

But Congress’ intent was broader than that. It was concerned witlhitbestedented
and systematic pension underfunding problem within the defined benefit pension,’sgsigih
sought to “require[] [ans to pay a termination premium to the PBGC for assuming the liabilities
of underfunded pension plans which are terminated under distress termination prdcddlires
Rep. 109276, at 346 (2005), 2005 WL 3131518. This new premium was meant to “help to
improve the financial status of the PBGC, which in thwould] ultimately better protect
workers and retirees receiving PB&@Garanteed benefits now and into the future.” H.R. Rep.
109-276 at 336. This broader intent is manifested in the language of section 1306(a)(7)(A),
which does not limit liability for termination premiums to compairtied seek to use bankruptcy
to discharge their pension liabilities only to reemerge, but also to plansdhatrainated by the

PBGC under section 1342.
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There is nothing about this broader intent that limits the liability teymination
premiums to plan sponsors at the exclusion of their controlled group members. Rathéngimpos
termination premiums on controlled group members would increase the chance that the prem
would actually be paid,and fulfill Congress’ intent t@rovide additional resources to PBGC.
Moreover, as plaintiff has noted, imposing controlled group liability for terimgremiums
fulfills Congress’ intent of deterring companies from “orchestrairgjrategic bankruptcy” and
burdening PBGC with the cost of their pension obligations because it encourages thieedontr
group members to assume the pension liability during a bankruptcy instead of tegnmihat
plan in order to escape the additional penalty of a termination prentSeeletter from PESC
to Asahi Tec Corp., Ex. 1 to Landy Decl. [Dkt. # 58-3] at 1.15

Moreover, interpreting section 1306 as retaining controlled group liability forrtation
premiums is reasonable within the structure of Title IV of ERISA, which lagggi plan
terminationinsurance. See29 U.S.C. 881301-1461. Controlled group members have broad
liability throughout Title 1V: they are liable for annual premiums undetiaed 307(e) and for
unfunded benefit liabilities under section 1362(a). The purpose of contralieg gbility is to
prevent companies from escaping liability for their pension liabilities Wtinguthe pension
plans in shell corporations; it ensures that plaintiff will be able to collect premiumssivme

entity when the plan sponsor is unable to pay. Since section 1306 does not explicdlyedispl

15 Defendant also notes that thegislative history states th&employers” and “plan
sponsors” will be liable for termination premiums and that Congress neviaitgxgtated its

intent to expand that liability to controlled group membeggeDef.’s Opp. at 39. The use of
these words in the legislative historynist dispositive because the legislative history also refers
to “plan sponsofswhen discussing liability fothe annual premiumseeH.R. Rep. 10232, pt.

2, at 86 (2005)and section 1307(e) provides that controlled group members are also liable for
amual premium.

34



section 1307’s imposition of controlled group liability for premiums payable to PBGE, it
reasonable for plaintiff to interpret the statute in a manner consisterthigittentral concept.

In sum, both parties have made reasonable and compelling arguments regarding the
proper interpretation of section 1306(a)(7)(D) and whether controlled group membéeble
for termination premiums. They have pointed to various sections of ERISA and thatilegisl
history that support their positions. The Court has wrestled with the questibhas been
unable todistill a clearanswerfrom the text of the statuteUnder those circumstances, the law
requires the Court to defer to the agency’s interpretation. Defendant argubs Gaurt should
not defer to plaintiff's interpretation of the statute because “determiniiag @ongress meant in
this case is a matter of pure statutory interpretation, uninformed by atigl=@el knowledge
regarding pension plan. . .” Def.’s Opp. at 4243, citing AKM LLC v. Sec’y of Labo675 F.3d
752, 765 (D.C. Cir. 2012).

The Court begs to differ, and apparently it is not alone in finding this statute to be
difficult to understand. Even the Supreme Court has stated “[w]ettedigdonally deferred to
the PBGC when interpreting ERISA, fotd attempt to answer these quess without the views
of the agencies responsible for enforcing ERISA, would be to embar[k] upon a voyaget\ai
compass. Beck v. PACE Int'l Union551 U.S. 96, 104 (2007), quotihdead Corp. v. Tilley
490 U.S. 714, 7221989) As the discussion above indicates, determining Congress’ intent
involves analyzing the structure of ERISA and how to fulfill Congress’ goal to estisat the
PBGC “is on sound financial footing.SeeH.R. Rep. 10276 at 61 These issues fall squarely
within plaintiff's expertise, and since the statute is ambiguous, the Court must defer to plaintiff's
interpretation if it is reasonableSee Allied Local and RegVifrs. Caucus v. EPA215 F.3d 61,

71 (D.C.Cir. 2000) (“UnderChevron we are bound to uphold agency interatieinsas long as
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they are reasonable regardless whether there may be other reasonable, or even more
reasonable, viewy). (internal quotation marks and citation omijted

Thus, undeChevronstep two, the Court finds that it was permissible for the agency to
construethe term of designate@ayor under 29 U.S.C. B06(a)(7)(D)(i)(ll) toinclude section
1307(e)(2)’s imposition ofhejoint and several liabilityonto controlled group members, and it
will uphold the regulation Under this interpretation, defendant is liable for termination
premiums under section 1306 because Metaldyne was the contributing sponsor adaitehyne
before the termination date, and defendant was a member of Metaldontrolled group See
Agreement for Appointment of Trustee and Termination of Plan [Dkt. -#] 1C; see also
supraAnalysis8 lI(A) .

C. Plaintiff's claim for termination premiums is ripe

Defendant also argues that plaintiff's claim for the termination premium is prematur
Def.’s Opp. at 3237. The “General Rule” for termination premiums is that:

If there is a termination of a sing&mployer plan under clause (ii) or (iii)

of section 1341(c)(2)(B) of this title or section 1342 of this title, there shall
be payable to the corporation, with respect to each applicahieofth
period, a premium at a rate equal to $1,250 multiplied by the number of
individuals who were participants in theapl immediately before the
termination date.

29 U.S.C. 81306(a)(7)(A). ERISA also has a “special rule” for plans terminated in bankruptcy
reorganization:

In the case of a singlemployer plan terminated under section
1341(c)(2)(B)(ii) of this title orunder section 1342 of this title during
pendency of any bankruptcy reorganization proceeding under chapter 11
of Title 11. . .[the general rule on termination premiunssfll not apply

to such plan until the date of the discharge or dismissal of such person in
such case.

29 U.S.C. 81306(a)(7)(B).
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Defendant asserts that the special rule applies in this case because the Pensvas Plan
terminated during the pendency of Metaldyne’s chapter 11 reorganization pro¢ceediritat
under the special rule, phiff's claim for termination premiums has not yet arisen because
Metaldyne has not been discharged or dismissed from that proceeding. Def.’s Oppitiaug34, c
PBGC v. Oneida Ltd562 F.3d 154, 15f2d Cir. 2009) holding that under the special rulen“a
employer’'sobligation to pay a Termination Premium on a pension plan that is terminated during
the course of the bankruptcy does not even arise untilahleruptcy itself is terminated”).

Plaintiff agrees that under the special rule, a reorganizingodebtiability for
termination premiums would not arise until the date of discharge or dismissal the
bankruptcy case. Pl.’'s Reply at X&e als®?9 C.F.R. 8007.13(e)(3)(ii). It explains that the
special rule applied i@neidabecause the plan wésrminated while the employer was seeking
reorganizationin bankruptcy, which it ultimately achieved. Pl.’s Reply at 18 n.41. However,
plaintiff argues that the special rule does not apply if the pension plan termirfatesthe
employer is attemptingdtliquidate under chapter 11, which is what plaintiff alleges occurred in
this case. Pls Reply at 1920.

1. Chevron step one

The special rule applies when the plan is terminated by PRIBGnY pendency of any
bankruptcy reorganization proceedingder chapter 11.” 29 U.S.C1806(a)(7)(B). Defendant
contends that the special rule applies since PBGC terminated the plan under 5&¢# while
Metaldyne’s Chapter 11 bankruptcy proceeding was pending. Plaintiff does not dispute t
timing, but it maintains that since it was not technically a Chapter 11 “reorganization”

proceeding, the general rule that termination premiums are payable appieEsitwany
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modification by the special rule. Thus, plaintiff puts the emphasis on the tesngdrezaion”
in section 1306(a)(7)(B), while plaintiff underscores the word “any.”

Chapter 11 can involve both reorganization and liquidations; chapteedranizations
include total liquidations pursuant to a confirmed plaBe&eDef.’s Opp. at 36, citindgn re Deer
Park, Inc., 10 F.3d 1478, 1481 (9th Cir. 1998&lteration in original)(“Chapter 11 of the
Bankruptcy Code provides that liquidation may be a form of reorganization, as opposed to a
straight liquidation under Chapter’)/.see alsdll U.S.C. 81129(a)(11) (stating that a court can
confirm a plan under chapter 11 that includes a proposed liquidation). Therefordirartor
defendantsincethe special rule applies taany bankruptcy reorganization proceeding under
chapter 17,it must includethose that involve total liquidation. And since the Pension Plan was
terminatedoy PBGCafter Metaldyne filed for bankruptcy reorganization under chapter 11, the
special rule applies, and the termination premalamm would not be ripe until Btaldyne was
discharged or dismissed.

For its part, f@intiff notes that the statute does not state that the special rule applies to
plans that are terminated during pendency of any bankruptcy proceeding under thagtas
specifically limited to those terminated durifigny bankruptcyreorganizationproceeding.
According to defendant, the use of the qualifier “reorganization” indicat#sother types of

bankruptcy proceedings under chapterXlich as liquidations are excluded from the purview
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of the special rulé® Otherwise, according to plaintiff, the word would add no meaning to the
sentence at all.

The Court finds that the need to give each word in the provision some meaning is an
important consideration. It also finds it helpful to look at the remaining langdabe special
rule, which states that termination premiums shall not apply to plans thatraneated during
the pendency of any bankruptcy reorganization proceeding “until the date of thargesor
dismissal” of the debtor from the bankruptcy case. 29 U.S1308(7)(B). As defendant itself
points out, under chapter 11, a corporate debtor who liquidates all or substantiallysadisskits
does not obtain a discharg&eeDef.’s Opp. at 35see alsall U.S.C. 81141(d}3)(A) (“The
confirmation of a plan does not discharge a debteth& plan provides for the liquidation of all
or substantially all of the property of the esfgte Similarly, a liquidating debtor’'s bankruptcy
case will not be dismissed; it will beoslked. Seell U.S.C. 81112(b)(1) (stating that chapter 11
cases are dismissed only “for cause”). Therefore, interpreting the spdeialo apply to
liquidating debtors would allow those debtors to evade the termination premiumsbdbey
will neverhave a “date of discharge or dismissal,” and obligation would radtzeh

Defendants not troubled by this circumstance. algues that this outcome is consistent

with Congress’ intent, which was to deter strategic bankrupfctes imposing terminabn

16 Plaintiff also argues that the term “reorganization” is used differently ir6ERhan in

the bankruptcy code. It notes that section 1341 differentiates between liquidation and
reorganization in bankruptcy. Compare 29 U.S.C. 81341(c)(3(B)(i), with 29 U.S.C.
81341(c)(2)(B)(ii). For example, section 1341(c)(2)(B)(ii))(1V), whichaldewith bankruptcy
reorganizations specifically discusses allowing a company “to continbasiness outside the
chapter 11 reorganization process,” but section 1341(c)(2)(B)(i), which discligs®lation

does not envision any emergence from bankruptcy. Therefore, plaintiff contendRiSat £

use of the word “reorganization” is limited to companies who expect to emengdénkruptcy.

39



premiums only on plan sponsdfsat emerge from bankruptcy reorganization and not on those
who never emerge because they are liquidatédeDef.’s Opp. at 39, citin@Oneida Ltd. v.
Pension Beefit Guar. Corp.(In re Oneida Ltd, 383 B.R. 29, 38 n.8 (Bankr. S.D.N.Y. 2008)
(noting that the 2006 ERISA amendment creating termination premiums “does not appear to
have any application at all” when “a corporate debtor liquidates in Chaptef aat)29 U.S.C.

8§ 1306(a)(7)(A) (imposing termination premiums plans terminated during reorganizatio
proceedings under 29 U.S.C1841(c)(2)(B)(ii) but not on plans terminatddring liquidation
proceedings under 29 U.S.C1841(c)(2)(B)(i)). Defendant contends that under the special rule,

a companythat reorganzes under chapter 11 will be liable for termination premiums when it
emerges from bankruptcy but it will not be liable if it liquidat&ef.’s Opp. at 39.

The Court disagrees. There is nothing about section 1306(a)(7)(B) that indicathe that
special rulewas meant to be an exception to the liability for termination premiums imposed in
section 1306(a)(7)(A) for a category of debtors. The text reveals that thal spkcis meant to
be a timing provision only.

The general ruleestablisles thattermination premium liability arises: [i]'f there is a
termination of a singlemployer plan under clause (ii) or (iii) of section 1341(c)(2)(B) of this
title or section 1342 of this title, theshkall be payabléo the corporation,. .a premium . . . ."

29 U.S.C. 81306(a)(7)(A) (emphasis added). Contrary to defendant’s assertion, this rule does

not limit liability for termination premiums solely to companies who “orchestratgesfic

17 Defendantdefines strategic bankruptcies as when a company discharges its pension plan
obligations in bankruptcy, only to resume operations after emerging from bankrupétys D
Opp. at 39.

18 The Oneidabankruptcy court’s statement in a footnote that termingti@miums may
not apply to plans that are terminated during chapter 11 liquidations is dicta that indnog bi
on this Court.
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bankruptcies.” limposedliability on companies whoselgns are terminated by plaintiff under
section 1342 regardless of whether they are liquidating or reorganizing. Hairgjffis
termination of Metaldyne’s pension plan under section 1342 triggeredbilgyifor termination
premiums. SeeAgreement ér Appointment of Trustee and Termination of Plan [Dkt. #11
11.

The special rule is simply a timing provisionit states: “[ijn the case of a single
employer plan terminated . under section 1342 of this title during pendency of any bankruptcy
reorganization proceeding under chapter 11 of Title 11 . . . [the general rule on t@minati
premiums] shall not apply to such plantil the date of the discharge or dismissal of suchqre
in such casé. Id. §1306(a)(7)(B)(emphasis added) The statute does not state tkattion
1307(a)7)(A) liability for termination premiums shall not apply “unless or until” the date of
discharge or dismissabo, the use of the word “until” indates that this rule is meant to regulate
whenthe termination premium liability will arisenotif the liability arises at all. It does not
eliminate the debt; it simply delays it in certain circumstances. Further, thes phras the
date” signals tht under the special rule the liability will arise on a particular date, and
interpreting the special rule to apply to debtors who liquidate under chaedX@r whom the
date will never comdails to give meaning to the phrase “until the date of disph or
dismissal.” Therefore, the text of the statute favors plaintiffregvronstep one.

2. Chevron step two

Insofar as there is any ambiguity in the statutory language of the spdejadlaintiff's
interpretation is reasonabile light of the legislative history. Congress established termination
premiums in response to increasing financial pressure on the PBGC as a reSailt of

unprecedented wave of pension plan terminations with substantial levels of underfuriieg
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H.R. Rep. 109-2G, at 34548; see alsdneidg 562 F.3d at 157. Congress explained thahé]t]
bankruptcy courts should not be used as a mechanism for eliminating the ofirden
underfunded pension plan.” H.R.Rep.109276 at 348. However, Congress also urtders
that if the termination premium obligation is not deferred while a company is in bankrup
reorganization proceedings, then the obligation would be discharged as part ofgheization
under 11 U.S.C. 8141(d)(1)(A) along with other claims against the debt®eeOneidg 562
F.3d at 156-58.

To prevent corporations from discharging these premiums in bankruptcy, Congress
created the special rule, which applies when plan is terminated under bankruptcy
reorganizationor a petition seekingeorganizationunder bankruptcy.” H.RRep. 109-276at
348-49(emphasis added)This legislative history demonstrates that the special rule is intended
to ensure that reorganizing debtors will pay the termination premium afteethesge from
bankruptcy. But since liquidating debtors will not emerge from bankruptcy, the spegeiahs
not designed tapply to them; rather they must pay the termination premium under the schedule
imposed by the general rug. Therefore, insofar as the state is ambiguous, the Court will defer
to plaintiff's interpretation of the special rule undéhevronstep two because the legislative

history indicates that its interpretation is reasonable.

19 Defendant asserts that the Court should not defer to plaintiff's interpretatidme of t
special rule because that interpretathas been inconsistent with plaintiff's position in other
cases and throughout this case. Def.’s Opp. at 33. But plaintiff has consistenthgiatethe
special rule as applying only to debtors who reorganize under chapteiSé429 C.F.R.

8 400713(e)(3)(ii) (stating that the special rule applies to debtitis proceedings “pending as a
reorganiation under dapter 117); Ex. 6 tdfheresa S. Gee DecPBGC Memo. in Support of
Mot. for Summary Judgment im re Oneida Nos. 061920, 0610489 (Bankr. S.D.N.Y. 2007)
[Dkt. # 707] at 18 (asserting that under thpesial rule termination premiums apply to
“reorganizing debtors only as a pdstnkruptcy obligation after emergence from bankruptcy”
Moreover, plaintiff has consistently maintained throughout this case thaiddeteis liable for
termination premiums. And its failure to specify its exact theory of liability doesna&e its
position inconsistent.
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On June 16, 2009, three weeks after filing its chapter 11 case, Metaldyne rilgitba
for court approval to sell substantially all of its asseB®.'s Reply at 20, citingMetaldyne
Docket No. 214 (Bankr. S.D.N.Y., June 16, 2008).the order granting this motion, the Court
noted: “At the time the [Metaldyne] Debtors filed their chapter 11 petitionsay 2009, they
contemplated that there would be several public auctions to sell their four principatdsusi
units. .. .” Seeln re Metaldyne Corp409 B.R. 671673 (Bankr. S.D.N.Y. 2009). In fact, one
of the auctions was originally scheduled as early as July 24, 2604t 673 n.3. The Pension
Plan was terminated on July 31, 2009, more than a month after Metaldynésfiteotion to sell
its assets. Agreement for Appointment of Trustee and Termination of Plan [Dki7H{2L
Therefore, at the time of the termination, Metaldyne was liquidatingrucitspter 11, not
reorganizing.

At oral argument, defendant stateattthe Metaldyne bankruptcy was not a liquidation
but a reorganization and a sale of the business to another entity. But this argument is
undermined by defendant's acknowledgement in its opposition memorandum that Metaldyne
was not attempting to reorgamizbut to liquidate under chapter 11. Def.’s Opp. at 35
(“Metaldyne’s confirmed plan provides just that, as all its assets are todbansiitis ‘business
operations withdrawn for all purpos€s Since Metaldyne will not continue its business
operatios after bankruptcy, the special rule does not g@uig plaintiff's claim for termination
premiums is ripe under the general ruee?29 U.S.C. § 1306(7)(A).

CONCLUSION
For the reasons stated above, the Court will grant plaintiffs motion for symmar

judgment on (1) defendant’'s affirmative defense of lack of personal jurisdictich; (2)
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defendant’s liability for unfunded benefit liabilities under 29 U.S.C3@2 and for termination

premiums under 29 U.S.C. 88 1306(ajfj)and 1307(e)(2). A separate order will issue.

o Bher—
v,

AMY BERMAN JACKSON
United States District Judge

DATE: October 4, 2013

44



