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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HALL & ASSOCIATES ,
Plaintiff,
V. Civil Case No. 10-194RCL)

ENVIRONMENTAL PROTEC TION
AGENCY,

~— N

Defendant

N N

MEMORANDUM OPINION

Plaintiff Hall & Associateg“Hall”) brings this action undete Freedom of Information
Act (“FOIA™), 5 U.S.C. § 552, et seqas amendedappealing thedefendant Environmental
Protection Agency's (“‘EPA”): (1) assessment of charges following $1aHOIA appeal
determination; (2) withholding of documents responsive to Hall’'s FOIA requesi(33 aleged
failure to provide Hall with a full and complete FOIA respondgefore the Couris EPA’s
Motion [10] for summary judgment and Hall's Crdgietion [11] for summary judgment and
Motion for in camera reviewUpon consideration dEPA’s Motion [10] for summary judgment;
Hall's CrossMotion [11] for summary judgmenMotion for in camerareview, and opposition
to EPA’'s motion; EPA’s reply [14] in support of its motion and opposition to Hall's €ross
motion for summary judgment and motion forcamerareview; Hall’s reply [17] in support of
its motion forin camerareview; Hall's reply L8] in support of its crossiotion for summary
judgment; the applicable law; and the entire record in this case; the Court will GRARART

and DENY IN PART EPA’s Motiorfor summary judgment, GRANT IN PART and DENY IN
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PART Hall's CrossMotion for summary judgment, and DENY Hall's Motion for camera
review. The Court will explain its reasoning in the analysis that follows.

l. PROCEDURAL HISTORY

In a letter dated February 19, 2010, Hall submitted a FOIA request to EPAgeeki
documents delineating EPA’s current and historical position on whether stébeapproved
National Pollutant Discharge Elimination System (“NPDES”) programs undaose02(b) of
the Clean Water Act (“CWA”), 33 U.S.C. § 1342(b), may authorize bacteria mixing zones i
freshwater lakes and rivets.Hall's request sought “all records developed by EPA indicating
that a state cannot and/or should not approve mixing zones for point sources when applying the
bacteria body contact recreation standard.” Compl. Ex. 1 (“FOIA Request’A’'s BRtional
FOIA Office assigned a processing number {HQI-0074840) and categorized the request as
“commercial” pursuant to EPA regulationscbese the request letter was made by a commercial
entity and did not seek a fee waivéef.’s Mot. for Summ. J. [10] Ex. 1 (“Washington Decl.”), 1 17—

18; see alsdb U.S.C. 8552(a)8)(A)(ii)(1); 40 C.F.R. 8.107(c). EPA’s National FOIA Office assigned
response duties to the Office of Science and Technology. Washington Decl. fj March 4, 2010the
Office of Science andlechnologyidentified all offices within EPA that could reasonably be expected to
have responsive documents and conducted a seslatbd to mixing zones and bacteria. 71 19-21.

In a series of phone andnmail discussions with Hall, EPA sought and obtained from Hall a brief
extension to respond to the FOIA requdsit.§ 19. EPA then createdcollections database to houke t

records.

! A mixing zone is a theoretical area in a body of water where effluent fromea tnedtment facility is discharged
into a receiving body of water, such as a river or stream, and initiahgnigr dilution, of the effluent occurs.
Def.’s Mot. for Summ. J[10] Ex. 1 (“Washington Decl.”), 1 9. A mixing zone is a mathematicastcoct that
involves the calculation of dilution based on water volumes and theainh of technical formulae to determine
whether and to what extent a limitation on the efftushould be included in a given permit consistent with
applicable water quality standards that have been adopted by statppanead by EPA. Washington Decl. T 9.
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EPA identified responsive documents for release, subject to an assuraagenehpfrom Hall
for search, duplication, and review costd. 1 20 Hall provided written assurance of payment for the
amount of $372.30 on March 23, 2010d. On April 5, 2010, EPA released approximately thirty
documents to Hall and withheld approximgt800 others under FOIA Exemption 5, the deliberative
process privilege.ld. I 21. The withheld documents consisted largely-ofad communications and
drafts circulated among EPA staff in both headquarters and regional offidesAt that time, EPA
provided Hall with the metadata (subject, date, author, and recipientsicfodecument being withheld.
Id. On April 28, 2010, Hall appealed EPA’s decision to withhold documents under Exempt@onil.

Ex. 4. Hall also cited EPA'’s failure to provide a categorical summarisofesponse to Hall's FOIA
request—that is, EPA'’s failue to indicate which documents were responsive to which portions of the
request—as a failure to fully respond in a manner that allowed Hall to evaluate ¢ogacyof EPA’s
response to each selguest. Id.

In a letter dated May 25, 2010het Office of General Counsel, who reviewed Hall's
administrative appeal, granted the appeal in part and remanded to ttee df8cience and Technology
for a review of whether any releasable information might be reasosabhggable from information
exempted from disclosure under FOIA. Compl. ExThe letter stated that the letter itself “constitute[d]
EPA's final determination on this appeal,” and did not include terstent regarding the need for further
payment from Hall for EPA to properly respond to the FOIA requést.

Upon receipt of the Office of General Counsel’'s appeal determination,a&&¥ssed the cost of
reviewing and redacting segregable mateamlbrdered by the hearing officer. Washington Dg&4.

On June 17 and June 25, 2010, EPA requdatéiakr written assurance of payment of $3,880n Hall,
the amount that EPA claimed it would cost to proceed with the necessaw @wvithheld documents
for reasonably segregable materi@lompl. Exs. 6, 7. Additionally, EPA agreed to\de Hall with a
categorical summary of its response and calculated the cost of doing santaduitimnal $615. Compl.

Ex. 7.



Between June and August 2010, Hall communicated with EPA regarding tmey’gerice

assurance request. Based on these coneamions, EPA agreed to lower the price of providihg
results of the administrative appeal mandated segregability review to $10@253s Mot. for Summ. J.
[10] Ex. 14 EPA also reduced its demanded payment to provide Hall with a categamcalasy of
responsive documents to $205, which Hall agreed to pay. Compl. Ex. 7. On August 20, 2010, EPA
provided Hall withthe requested categorical summafypreviously released and withheld documents
even though this categorization is not routinely provided in processing FOlAsteqiWashington Decl.
1 28.

Following receipt of EPA’s categorical mumary, Hall reiterated to EPiAs requests that EPA:
(1) conduct the review of the withheld documents to identify whether there gr@gabkle information,
as nstructed by the appeal determination; (2) retract EPA’s payment regdegtoyide Hall all
withheld documents; and (4) reevaluate whether EPA had properly categhezeshduced docuents
under the appropriate subcategories. Compl. Exs. 9, 10. t&ieA extended the deadline for Hall to
provide payment assurance for review of the remaining documents, yetddtitued to refuse to
provide a payment assurance for EPA’'s second review of the requested documemtkettdn dated
September 8, 2010, EPA informed Hall that it was closing the F@jfiest due to lack of written
assurance of payment. Def.’s Mot. for Summ. J. EX. 17. On September 10H201@sponded by
indicting that it might file a complaint in this Court challenging EPA’s camnpe with its FOIA
responsibilities. Washington Decl{ 30. Through a series of letters and phone conferences between the
parties, EPA indicated that it would continue to review and releasedse once it received payment
assurance, while Hall continued to demand records without payinggbested feesld. ff 32-35. On
October 21, 2010, EPA released an additional thirty documents that it has previihslgld, but
reiterated that it would not produce the results of its segretyataliiew unless and until Hall provided a
payment assurance.

On November 162010, Hall filed the complaint in the present case. Contemporaneous with its
answer to the complaint, EPA notified Hall that EPA would release thésesuls segregability review
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if it received a price assurance of $840, a reduction from the initishrttrof $3,280. Def.’s Mot. for

Summ. J. [10] Ex. 23.

Il. STATUTORY FRAMEWORK

FOIA requires agencies of the federal government, upon request, te nedeasls to the
public. 5 U.S.C. 8§ 552(a)The term “record,” as defined in FOIA, includes “any information
that would be an agency record subject to the requirements of [FOIA] when mairtigtiae
agency in any format, including an electronic format,” including any such inferm@hat is
maintained for an agency by an entity under Government contract, for the purposesras rec
management.” 5 U.S.C. 8 552(f)(2). A FOIA requester may appeal an agentys fa
disclose requested records. 5 U.S.C. § 552(a)(6). If the agency denies theaeqpgeal, the
requester is deemed to have fully exhausted his administrative remediesyatdimg suit in
federal district court. 5 U.S.C. § 552(a)(6)(C)(i). A district court hasdigiion to enjoin a
federal agency from withholding information and order the production of any recatdsatie
been improperly denied to the requester. 5 U.S.C. § 552(a)(4)(B).

II. LEGAL STANDARD

Under Federal Rule of Civil Procedure 56(c), summary judgment is appropriatetivene
moving party demonstrates that “there is no genuine issue as to any matergaidfabat the
moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c). muoebg
whether a genuine issue of material fact exists, the trier of fact must llidacta, and all
reasonable inferences drawn therefrom, in the light most favorable to thmawimg party.
Matsushita Elec. Indus. Co. v. Zenith Raddd@5 U.S. 574, 587 (1986). In order to defeat

summary judgment, a factual dispute must be capable of affecting the substantome of the
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case and be supported by sufficiently admissible evidence that a reasonalae faotrcould

find for the nommoving party. Anderson v. Liberty Lobby, Inc., 477 U.S. 242 -287(1986);
Laningham v. U.S. Navy, 813 F.2d 1236, 1242 (D.C. Cir. 1987). “[A] complete failure of
proof concerning an essential element of the-mawing party’s case necessarily rendalls
other facts immaterial[, and tlhe moving party is entitled to judgment as a matter of law.
Celotext Corp. v. Catrett, 477 U.S. 317, 322 (1986).

FOIA cases are typically and appropriately decided on motions for summarygntdgm
Citizens for Responsibility & Ethics in Washington v. Dep’t of Lad@8 F. Supp. 2d 77, 80
(D.D.C. 2007);Wheeler vDOJ, 403 F. Supp. 2d 1,-8 (D.D.C. 2005). An agency may be
entitled to summary judgment in a FOIA case if it demonstrates that no material &aats ar
dispute, it has conducted an adequate search for responsive records, and each resportive r
that it has located either has been produced to the plaintiff or is exempt from desclSser
Weisberg v. Dep'’t of Justicé627 F.2d 365, 368 (D.C. Cir. 1980)To meet its burden, a
defendant may rely on reasonably detailed and nonconclusory declaraBersMcGehee v.
CIA, 697 F.2d 1095, 1102 (D.C. Cir. 198%raughn v. Rosem84 F.2d 820 (D.C. Cir. 1973),
cert denied415 U.S. 977 (1974Wheeleyr 403 F. Supp. 2d at 6.

The Court may award summary judgment solely on the basis of information provided by
the department or agency in declarations when the declarations describe “timemiscand the
justifications for nondisclosure with reasonably specific detail, demonghatéhte information
withheld logically falls within the claimed exemption, and are not controvertedhsr contrary
evidence in the record nor by evidence of agency bad faMlitary Audit Project v. Casey

656 F.2d 724, 738 (D.C. Cir. 1981).



V. ANALYSIS
A. Hall's Refusal to Pay EPA For Review and Segregation of Responsive
Records

EPA moves for summary judgment on the ground that Hall has failed to exhaust its
administrative remedies with regard to Hatiefusal to pay the requestesl/iew and duplication
fees. Hall also moves for summary judgment on this issue, maintaining that Halréxjnired
to pay EPA for costs associated with EPA’s review of withheld documents signimoim the
appeal determinatiorand that EPA never even provided Hall with an appealable determination
regarding this fee issue.

1. “Initial Review”

EPA argues that it was within its rights to assess Hall a fee and to require a price
assurance for EPA’s review of withheld documents that took place as a resuét péartial
granting of Hall's appeal determinationHowever,the express language of FOIA and EPA
regulations allow for review fees to be charged only during the initial review. rUr@A,
review costs assessed by agencies “shall include only the daststincurred during the initial
examination of a document for the purposes of determining whether the documents must be
disclosed under [FOIA] and for the purposes of withholding any portions exempt froosdigcl
under [FOIA].” 5 U.S.C. § 552(a)(4)@fiv). FOIA guidance documents support a plain reading
of the FOIA provision governing fees, stating that “[i]jt should be noted that chargg be

assessed only for the initial review; i.e., the review undertaken the riestain agency analyzes



the apjticability of a specific exemption to a particular record or portion of a dgtddniform
Freedom of Information Act Fee Schedule & Guidelines, 52 Fed. Reg. 10012, 10018 (Mar. 27,
1987). Moreover, EPA regulations provide that for commercial use requests,

[rleview fees will be charged only for the initial record review (that is, the review

done when an office is deciding whether an exemption applies to a particular

record or portion of a record at the initial request level). No charge will be made

for review at tle administrative appeal level for an exemption already applied.

However, records or portions of records withheld under an exemption that is

subsequently determined not to apply may be reviewed again to determine

whether any other exemption not previously considered applies . . . .

40 C.F.R. 8 2.1Q¢)(2)(iii).

Becauseéhere is no law on point in this Circuthe partiesurn to authorityfrom other
courtsin support of their argumentsThe plaintiff cites a case from the Eastern District of
Michigan as the basis foits argument that EPA cannoharge review fees fawork that EPA
should have performed during its initial review of the withheld documehtsAutoAlliance
International, Inc. v. U.S. Customs Seryittee plaintiff requeste made a FOIA request to the
defendant agency, but the agency did not assess any fees for its inieal mfviesponsive
documents. AutoAlliance Int’l, Inc. v. U.S. Customs Seryi@ocket No. 0272369, slip op.
(E.D. Mich. July 31, 2003)The requestewas dissatisfied with the agency’s original response to
its FOIA request and filed an administrative appddl, slip op. at 4. Following the appeal, the
agency informed the requester that it would need additional financial compensatiorpteteom
thesubsequent review of the documenid. In determining that the agency was precluded from
assessing costs for the second review, the court reiterated that as “FOIA reakearchgency
can only charge a requester the costs incurred frorinibial’ e xamination.” Id., slip op. at 7.

The court made clear that “[t]he fact that a thorough examination thateesultosts did not

occur until the appellate level should not result in the assessment of fees to [tiseergud.



The facts ofAutoAllianceare slightly different from those in the present eakere,EPA
assessed fees both for the initial review and after appeal, whereas the agaotAiliance
only assessed fees for review after appdalt thase factual differences are immaiarto the
holding of AutoAllianceand its applicability to the present cada fact, theEastern District of
Michigan’s finding that fees for review after appeal cannot be assessed even when the agenc
did not assess fees for the review that occurrédrdeappeal actually strengthetiee case’s
persuasiveness here.The Court therefore findsAutoAlliance to be persuasive authority
unequivocally supporting Hall's argument that no fees can be assessed fewidwe that
stemmed from Hall’'s appeal.

EPA tries to justify its request for a payment assurance from Hall aftezabpy
claiming that the review and redaction that it was ordered to conduct by the appeal decision
actually falls within the definition of “initial review” as contemplated by FOIAd &EPA
regulations. According to EPA, had EPA conducted the review and redaction at the olitset, Ha
would have been charged that amount at the outset. Instead, EPA arguesstdalyweharged
for the costs associated with the review that was performgahally, and so Hall is simply
being chargedor the remainder of EPA’s initial review of the documents responsive to Hall's
FOIA request. The Court notes that a case from the District of Minnesota could baesbis
support EPA’s argument. I6avinv. SEG 2006 WL 2975310 (D. Minn. 2006the agency
relied on a FOIA gemption in responding to the requester’'s FOIA request without conducting a
documentey-document review.Gavin v. SEC2006 WL 2975310, at *5. The court in that case
found that even though the agency should have completed a dodwyaatument review from
the outset, the coudrdered review would be “the initial examination to determine whether the

documents must be disclosed or withheld,” and thus held the examination to be lvathiDIA



definition of “initial review” and required the requester to pay for theseew costs.ld. In the
present case, however, EPA’s initial review included a doculbmedbcument review; what it
did not include was a segregability analysis that was subsequently ordered on appeal

Furthermorethis Court is not bound by the Minnesota court’s holding, dadhe extent
that Gavin could be construed to support EPA’s argumdéns Court declines to follow it on
policy grounds.The Court sees EPA’s argumesda meritlessattempt to skirt the plain meaning
of “initial review” as contemplated by the FOIA statute and EPA regulationrgionethese
fees. The administrative appeal determinatieaonspicuously silent on this fee issu®und
that EPA’s initial response to Hall's FOIA request was deficeart mandated that theg&ncy
conduct a segregability analysis that it should have performed initially. &4 that finding to
mean that becaugeP A improperly withheld documents in its first response, it is now allowed to
charge Hall additional fees for the time needed to cure its deficient respBasevhenthe
Agency’'s FOIA response is deemed inadequate on apfiealAgency cannot make its
prodiction of the originallyimproperly withheld documentsontingent upon further payment
from the requesteunder the theory thahe work done in an effort to cure its initial inadequate
responsaes still part of the “initial review. Permitting the Aencyto charge additional fees to
conduct the legally sufficient review that it should have provided the requestes attset
would create perveesincentives and encourage the Agency to undertake insufficient review
processes as a matter of practice in order to increase revenues.

2. Exhaustion of Administrative Remedies

In support of its decisioto withhold responsive documents and a segregabihglysis

in the absence of payment from Hall, EPA avers that Hall has failed to exhadnitgstrative

remedies with regard to the fee issaed so Hall is thereby precludécdm receiving the
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requested relief. However, Hall properly appealed thg adverse determination made by
EPA—EPA’s April 5, 2010 response to Hall's FOIA request. In a letter dated April 28, 2010,
Hall made a written appeal of this respon&eeCompl. Ex. 4. EPA argues that Hall should
have also appealed EPA’s second requesta price assurance from Hall as an iaddal
adverse determination, yEPA never informed Hall that it had made an adverse determination
on this fee issue. Under its own regulations, EPA has an affirmative duty to iaf&i@1A
requestem writing of all adverse detarinations that EPA makes undeéerequest.40 C.F.R. §
2.104(g). The letter memorializing the adverse determination must include “[a] statement that
the denial may be appealed under, and a description of the requirements of ppajjagifathis
section.” 40 C.F.R. § 2.104(h)(4). EPA clearly adhered to this duty April 5, 2010 response
to Hall's FOIA request, including a statement that EPA’s response maypsaleg and a
description of how to properly do so according to the requirements of 40 C.F.R. § 2.8&4()).
Compl. Ex. 3. However, the record demoatds that this was the only instance where EPA
provided Hall with notice of its adverse determination as required by 40 C.F.R. 88 2.104(g) and
(h). All other EPA correspondence with Hall surrounding Hall's FOIA requadtjding those
communications between the parties pertaining to fees, were void of this appeagarSee
Def.’s Mot. for Summ. J. Exs. 11, 14, 2@8s EPA never rendered an appealable determination
on this fee issue, EPA’s argument that Hall has not exhausted its administeatiedes is
baseless.

The Courtfinds that because EPA already charged Hall for initial review of the records
responsive to Hall's FOIA request, EPA improperly required further pssarance from Hall
before complying with the administrative appeal deterronat The Court thereforeenies

EPA’s motion for summary judgment and grants Hall@ssmotion for summary judgmenn
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this issueenjoining EPA from charging Halbr work that should have properly been completed
during the initial FOIA review, enjoing EPA from withholding all records or portions thereof
that were directed to be released by EPA’s appeal determinatidrordering their immediate
disclosure to Half.
B. Adequacy of EPA’s Response to Hall's FOIA Request

Hall's February 19, 2010 FOIA request sought eight categories of documeklats.
claims that pon receiving EPA’s response, it was unable to identify which documents were
responsive to which category, and therefore requested that EPA preparecacatmgmmary
as a means to assist Hall in analyzing the sufficiency of EPA’s respaitbeugh the Ayency
determined on appeal that EPA was not required under FOIA to prepare this requested
categorical summary, EPA later agreed to provide Hall eitategoical summary of both the
produced and withheld responsive documents for a $208 fétall paid the fee andEPA
produced this categorical summary to Hall, which consisted of a handwritten number icst the f
page of each responsive record corresponding to the eight individual subrequestsderttiead
they were listed in Hall's original FOIA requesieeCompl. Ex. 8. Hall claims that the results
of the categorical summary indicate that EPA did not respond to Hall’'s FQleesefully and
completelyin violation of FOIA, 5 U.S.C. § 552(a)(3). To support its allegation, Hall points to
the existence of particular documents that it believes are responsive to subrdcues 3, but
that EPA did not identify as suclBoth partiegnove for summary judgment on this issue.

In responding to a FOIA request, an agency must conduct a reasonable search for

responsive recordsOglesby v. U.S. Dep’t of Arm920 F.2d 57, 68 (D.C. Cir. 1990)eisberg

2EPA has agreed to release the following documents to Hall in full: 18, 664@3and 142.SeeVaughnindex,

ECF No. 10 Ex. 2; Amendedaughnindex, ECF No. 16 Ex. 1. These documents are encompassed in the Court’s
ruling.

® EPA regulations provide th&when an office chooses as a matter of administrative discretion talpraépecial
service ... the direct costs of providing the service ordinarily will be chargdd.C.F.R. § 2.107(f).
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v. U.S. Dep’t of Justicer05 F.2d 1344, 1352 (D.C. Cir. 1983). An agency is not required to
search every record system, but need only search those systems in whiielvasbiesponsive
records are likely locatedOglesby 920 F.2d at 68. “An agency fulfills its obligations under
FOIA if it can demonstrate begd material doubt that its search was ‘reasonably calculated to
uncover all relevant documents.’ValenciaLucena v. U.S. Coast Guard80 F.3d 321, 325
(D.C. Cir. 1999) (quotingruitt v. U.S. Dep't of State897 F.2d 540, 542 (D.C. Cir. 1990)). The
agency carries the burden of demonstrating that it “made a good faith effort to t@ndearch
for the requested records, using methods which can be reasonably expectedut® fthe
information requested.’'Oglesby 920 F.2d at 68. To meet this burddre agency may submit
nonconclusory affidavits or declarations that explain in reasonable detadape and method
of the agency’s searchSteinberg v. U.S. Dep’t of Justjc23 F.3d 548, 551 (D.C. Cir. 1994).
Such affidavits or declarations “are aabed a presumption of good faith, which cannot be
rebutted by ‘purely speculative claims about the existence and discoveraidilibther
documents.” SafeCard Servs., Inc. v. SE@26 F.2d 1197, 1200 (D.C. Cir. 1991) (quoting
Ground Saucer Watch, Inc.@IA, 692 F.2d 770, 771 (D.C. Cir. 1981)).

Failure to locate specific documents does not render the agency’s search inadequate
demonstrate that the search was conducted in bad f3gl. Twist v. Gonzale$71 F. Appx.
855, 855 (D.C. Cir. 2005). Thaquiry is “whether the search was reasonably calculated to
discover the requested documents, not whether it actually uncovered every documamrit ex
SafeCard 926 F.2d at 1201. Courts measure reasonableness by examining the method of the
search, not by determining whether additional responsive documents might pgtenxist
Cleary, Gottleib, Steen & Hamilton v. Dep’t of Health and Human Se844. F.Supp. 770, 777

n.4 (D.D.C. 1993) (citindgVieeropol v. Meeser90 F. 2d 942, 9553 (D.C. Cir. 1986)). “Mere
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speculation that as yet uncovered documents may exist does not undermine the findireg that
agency conducted a reasonable sear8afeCargd 926 F.2d at 1201.

AlthoughHall's complaint broadly states that EPA &allto provide Hall with a “fuland
complete FOIA response,” it does not allege with any specificity that BRl fto conduct an
adequate searchSeeCompl. 1 1, 2327. Even if the complaint had specifically alleged facts
related to the adequacy of EPA’s search, EPA has demonstrated that it conducteguate ade
search reasonably calculated to discover the requested documents. Upon reci'aieOHA
request, EPA’'s National FOIA Office gave the request a processingenuama assigned
responsealuties to the Office of Science and Technology. Washington B§cl8-21. That
office thereafter identified all offices within EPA that might have responsificgmation and
conducted a search relating to mixmnes and bacteridd. This search turned up hundreds of
responsive documents from the database that housed records of several subcomponestt offices
the Agency, including many from EPA'’s regional offices as well as from EPAdtigarters
offices. Id. § 21. These search methods employed by EPA could be reasonably expected to
produce the information requested by Hall.

But asHall repeatedly state# does not disputéhe adequacy of EPAsearch. Rather,

Hall says, it is challenging the completenedsEPA’s response. According to Hall, the
categorical summary provided by EPA was the means by which Hall discovereddbquacy

of EPA’s response towo of its subrequests. Without offering any evidence in support of its
claims, Hallgoes so far aw allegethat EPA’s FOIA response was not made in good faith and
asks the Court to compel a “full and cdetp responsefrom the Agency.

Hall is simply parsing words in its attempt to separate a challenge to EPA’s fwarch

records responsive to HallROIA requestrom a challenge to EPA’s resporngeHall’'s FOIA
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request Hall cannot dispute the adequacyE#tA’s response without simultaneousligputing
the adequacyEPA’s search, becauséet Agency’s response is necessarily the result of its
search—they are two sides to the same colhHall does not challengine adequacy of EPA’s
search, as it maintainthen it is uclear what Hall does argdaethat EPA improperly categorized
responsive documeniis the summaryor that EPA located response documents in the course
of its search but failed to turn those documents over to Hall. Neither argument spedevial
Hall's pleadings. Either wayHall asks the Court to compel EPA to producecorrected
categoricasummary relief not contemplatednder FOIA. “It is well settled that an agency is
not required by FOIA to create a document that does not exist in order to satefyest.
Yeager v. Drug Enforcement Administrati@78 F.2d 315, 321 (D.C. Cir. 1982) (citiNgRB v.
Sears, Roebuc& Co., 421 U.S. 132, 16562 (1975)). The Court will therefore grant EPA’s
motion for summary judgment and deny Hall's crosstion for summary judgment on this
issue.
C. EPA’s Invocation of FOIA Exemption 5

Although EPAmaintains that it is not required tmnduct a review and segregation of
responsive documents in the absence of an additional payment assurance from HalhsEPA
reviewed, redacted, and segated the responsive records. While EPA still refuses to provide
Hall with the documents responsive to Hall's FOIA request, EPA has probmtbdihe Court
and the plaintiff with a/aughnindex describing the documents it continues to withipolisuant
to Exemption 5 of FOIA and the justifications thereforBased on thi¥aughnindex, EPAand
Hall both argue that they aentitled to summary judgment on the issugvb&therEPA properly

withholds documents under this exemption.
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Exemption 5 to FOIAprotects “interagency or intraagency memorandums or letters
which would not be available by law to a party other than an agency in litigation with the
agency.” 5 U.S.C. §8 552(b)(5). Courts have interpreted this exemption “to encompass the
protections traditionally afforded certain documents pursuant to evideptiaigges in the civil
discovery context,” including among them “materials which would be protected under the
attorneyelient privilege, the attorney worroduct privilege, or the executiveeliberative
process privilege.” Taxation With Representation FuftfrWRF) v. IRS 646 F.2d 666, 676
(D.C. Cir. 1981) (citations omitted).

EPA relies primarily on the deliberative process privilagethe basis for withholding
documents. Three mainpolicy purposes underlie this privilege: (1) to ensure that government
staff provide superiors with “uninhibited opinions and recommendations without feateof |
being subject to public ridicule or criticism”; (20 avoid “premature disclosure of propds
policies before they have been finally formulated or adopted”; and (3) “to prageenst
confusing the issues and misleading the public by dissemination of documents sgggestin
reasons and rationales for a course of action which were not in fadtithatel reasons for the
agency’s action.” Coastal States Gas Corp. v. Dep’'t of Ener§¥7 F.2d 854, 866 (D.C. Cir.
1980) (citingJordan v.DQOJ, 591 F.2d 753, 7/Z4 (D.C. Cir. 1978)). For the deliberative
process privilege to apply, two requirements must be met. First, the communicasboian
predecisional, that is, “antecedent to the adoption of an agency palasdan 591 F.2d at 774.
Second, the communication must be dehltige meaning“a direct part of the deliberative
process in that it makes recommendations or expresses opinions on legal or pobkecy."matt
Vaughn v. Roserb23 F.2d 1136, 11444 (D.C. Cir. 1975). The agency has the burden of

showing—througha declaration and ¥aughnindex—that the information in question satisfies
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both requirements.See Coastal State$17 F.2d at 866. The deliberative process privilege
covers “recommendations, draft documents, proposals, suggestions, and other subjective
documensg which reflect the personal opinions of the writer rather than the politye @gency.
Documents which are protected by the privilege are those which would inaccuedliett or
prematurely disclose the views of the agency, suggesting an agenoynpibsit which is as yet

only a personal position.id.

To determine whether a document is predecisjaralagency does not necessarily have
to point specifically to an agency final decision, but must merely establisat “deliberative
process is involved, and the role played by the documents in issue in the course of that process
Id. at 868. In claiming that a withheld document is predecisional, it is particulgslyriamt for
an agency to identify the larger process to which the document contriligesAccess Reports
v. DOJ 926 F.2d 1192, 1196 (D.C. Cir. 1991). Moreover, even if a document emasated
prior to a final decision, “the privilege applies only to the ‘opinion’ or ‘recomhaéory’ portion
of [a document], not to factual information which is contained in the docum@aiastal States
617 F.2d at 867. EPA indicated in taughnindex that it withheld numerous documents which
set forth EPA and states’ existing or historical practices with regard totfpegnbacteria mixing
zones in bodies of water designated for body contact recreation, and it did not identityehow
withheld portions of a number of documents contributed to the agency’s deliberativesproces
Accordingly, upon review of EPA'¥aughnindex and accompanying declaration, the Court
finds that EPA must produce the following documents to biadause they are not exemipder
the deliberative process privilege2, 16, 17, 1924, 26, 2833, 35-37, 3946, 57, 60, 6467,

69, 71, 72, 9396, 98,102, 104106, 108411, 1174120, 123, 124, 126.28,130, 134-139,

141-145, 147, 149-153, 155, 161, 163, and 164.
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In contrast to predecisional documents, postdecisional documents are not covxed by
deliberative process privilegeExamples of postdecisional documents can be seen thieen
records at issue reveal “statements of policy and interpretations which havadopésd bythe
agency” or “instructions to staff that affect a member of the plbkears 421 U.S. at 153564.
Moreover, & agency'’s policy or interpretation need not be published or announced to the public
in order for the deliberative process privilege to be deemed inapplic8bieh agency “secret
law,” which is “routinely used by agency staff as guidance,” is not protedieglause it is not in
fact predecisionalbut rather “discuss[es] established policies and decisio@nastal States
617 F.2d at 868, 869. Hall challenges EPA’s reliance on the deliberative procdsgeifior
documents that poslate the issuance of thiking Memorandum, a memorandum dated
November 12, 2008 in which EPA Headquarters provided specific guidance to EPA Region 7
Water Division on the appropriateness of mixing zones in primary human body contexs wat
designated for recreational us8&eeWashington Declff 13-16. Hall arguesthat documents
that were created after the King Memorandum was released cannot be predecisional. In
response, EPA argues that the documents it withholds dated after November 12, 2008 are
postdecisional in form in timing, but predecisional in conteBeeElec. Privacy Info.Ctr. v.

DHS, 2006 WL 6870435, at *7 (D.D.C. Dec. 22, 2006) (protectingal message generated
after agency decision made that “recant[ed]” deliberations preceding decidttanyever, the
Court’s review of EPA’sVaughnindex and accompanying declaration of Evelyn Washington
reveals that EPA’s argument that these postdecisional documents are exempté@siqmnatlin
content is largely misguided. The Cotitisfinds that EPA must produce the withheld portions
of thefollowing documert to Hall because they are postdecisional in form and timing as well as

in content: 133, 146, 148, 156-160, 165, 170, and 173.
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EPA also relies on the attornelent privilege under Exemption 5 as the basis for
withholding a number of docoents? To invoke the attorneglient privilege, an agency must
demonstrate that the document it seeks to withhold (1) involves “confidential cooatnoms
between an attorney and his client,” and (2) relates to “a legal matter it thie client has
sought professional adviceMead Data Cent., Inc. v. U.S. Dep’t of the Air FqQrgé6 F.2d 242,
252 (D.C. Cir. 1977). The attornelient privilege does not allow an agency to withhold a
document merely because it contains communication between the agency alyéss.
Coastal States617 F.2d at 86263. The ageny bears the burden of showing that the
information exchanged between the agency and its lawyers was confide¢hgtls, the agency
must show that it supplied information to its lawyers “with the expectation cécseand was
not known by or disclosed to any third partyMead 566 F.2d at 2534. Upon review of
EPA’s Vaughnindex and accompanying declaration, the Court finds that the attoliray
privilege properlyappliesto the portions of the following documents over which it was asserted
13,25, 61, 63, 65, 81, 82, 91, 107, $136,125, 131, 154, 162, 168, 172, 174. However, the
Court finds that document 160 was not properly withheld under either the atthieray
privilege or the deliberative process privilege and must be produced to Hall.

Consequentlyafter examination of EPA'Yaughnindex and accompanying declaration
of Evelyn Washington, the Court findlsat EPA has met its burden of proving that portions of
following documents-as indicated on th®aughnindex—have beerproperly withheld under
Exemption5: 1-11, 13-15, 25, 34, 38, 4758, 59, 61-63, 65, 68, 70, 74-92, 97, 99-101, 103,
107, 112116,121, 122, 125, 129, 131, 13P54,162, 166-169, 171, 172174, and 175.The

Court therefore grants EPA’s motion for summary judgment insofar as it findsR#aproperly

“ Each time the attorneglient privilege was invoked by EPiA its Vaughnindex, the privilege was invoked along
with the deliberative process privilege.
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withheld these documents. However, the Court denies EPA’'s motion and granssckzdb
motion as to the remaining3 documents that were not properly withheld under Exemption 5,
and orders these documents produced.
D. In CameraReview

FOIA gives district courts the discretion to examine the contentequfested agency
recordsin camera“to determine whether such records or any part thesleaif bewithheld.”
Seeb5 U.S.C. 8552(a)(4)(B). “The decision whether to perform camerainspection is left to
the ‘broad discretion of the trial court judgel’am Lek Chong v. DEA29 F.2d 729, 735 (D.C.
Cir. 1991) (quotingCarter v. U.S. Dep’t of Commerc830 F.2d 388, 392 (D.C. Cir. 1987)).
Agency affidavits are sufficient to justify summary judgment withowtamerainspection when
they meet the following standard:

[T]he affidavits must show, with reasonable specificity, why the documalhts f

within the exemption. The affidavits will not suffice if the agency’s claims are

conclusory, merely reciting statutory standards, or if they are too vague or

sweeping. If the affidavits provide specific information sufficient to plaee t

documents within the exemption category, if this information is not contradicted

in the record, and if there is no evidence in the record of agency bad faith, then

summary judgment is appropriate withautamerareview of the documents.”
Hayden v. Nat'| Sec. Agendy08 F.2d 1381, 1387 (D.C. Cir. 1976grt. denied446 U.S. 937,
(1980). “[W]hen the agency meets its burden [under FOIA] by means of affidavidtamera
review is neither necessary nor appropriat@/gissman v. ClA65 F.2d 692, 69®7 (D.C. Cir.
1977). However,ih camerainspection may be particularly appropriate when either the agency
affidavits are insufficiently detailed to permit meaningful review of exemnplaims or there is

evidence of bad faith on the part of the agency,” when the number of withheld documents is

relatively small, or “when the dispute turns on the contents of the withheld docuwshtsot
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the parties’ interpretations of those documen®uiinonv. FBI, 86 F.3d 1222, 1228 (D.C. Cir.
1996).

Hall argues thain camerareview is appropriate hefgecause the dispute turns on the
contents of the withheld documents, not on the parties’ interpretations of those doculments.
FOIA proceedingssuch as this onewhere the defendant possesses exclusive access to the
disputedrecords and the plaintiff cannot know the precise content of the documents it seeks,
rigorousde novoreview by the Court constitutes the only opportunity for independent scrutiny of
the subject recordsSee EPA v. Minkd19 U.S. 73 (1973)Goldberg v. Dep't of Stat818 F.2d
71, 76 (D.C. Cir. 1987)Hall argues that because it is without knowledge of the contents of the
withheld documents,ifi camerareview would ensure some measure of an adversarial process to
guarantee that justice will be servedhistcase.” Howevethe Court finds thaEPA’s Vaughn
index and accompanying declaration are sufficiently detailed to perraitinggul review of the
Agency’s exemption claims without camerareview.

In further support of its motion fan camerareview, Hall alleges that there is ielence
of bad faith on the paxf the Agency in responding to Hall's FOIA request, and that there is
evidence of illegality with regard to the underlying Agency activities thaergéed the
documents at issue. However, Hall has mpaividedthe Court with any evidence that EPA
responded to Hall's FOIA request in bad faith. Instead, Hall simply makes blaateahents
that EPA “did not, in good faith, fully and completely respond” to the plaintiff’ $AF@quest.

Pl.’s CrossMot. for Summ. J. and Opp. to Def.’s Mot. for Summ. J. [11], at 43. Nor has Hall
presented the Court with any evidence of underlying illegal Agency tgciwth regard to the

documents at issueHall merelystatesthat it “suspects .. potential illegality” on the part of
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EPA. Id. Thesemere allegations, without moreye not enough to persuade the Court to
conductin camerareview.

While FOIA provides the Court the option to conduttcamerareview, 5 U.S.C. §
552(a)é)(B), it by no means compels the exercise of that optee NLRB v. Robbins Tire &
Rubber Cq.437 U.S. 214, 224 (1978)t is within the Court’s “broad discretion” to decline to
conductin camerareview where, as here, the Court believes thatamea inspection is
unnecessary “to make a responsible de novo determination on the claims of exentidar”

v. Dep’t of Commerce830 F.2d 388, 392 (D.C. Cir. 1987T.he Court therefore denies Hall's
motion forin camerareview.

V. CONCLUSION

For the foregoing reasons, the Court finds that EPA improperly required furtber pr
assurance from Hall before complying with the administrative appeahdettion. The Court
therefore denies EPA’s motion for summary judgment and grants Hall's-rooigm for
summary judgment on this issue, enjoining EPA from charging felaiivork that should have
properly been completeduring the initial FOIA reviewenjoining EPA from withholding all
records or portions thereof that were directed to be release®@A appeal determinatipand
ordering their immediate disclosure to Hall.

The Courtalso grants EPA’'s main for summary judgment and denidall’'s cross
motion for summary judgment on the issue of the adequacy of EPA’s search for thstedqu
documents, declininglall’'s requesto compel EPA to produce a corrected categorical summary.

The Court further grants in part and denies in part EPA’s motion for summarygatigm
and grants in part and denies in patall's crossmotion for summary judgmentnothe

applicability of FOIA Exemption 5 to the withheld documentSpecifically, the Court enters
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summary judgment for EPA on its withholding of the followingd®@tuments pursuant to FOIA
Exemption 5: 1-11, 13-15, 25, 34, 38, 47-56, 58, 59, 61-63, 65, 68, 70, 74-92, 97, 99-101, 103,
107, 112116, 121, 122, 125, 129, 131, 132, 154, 162,-168, 171, 172, 174, and 175.
However, theCourt orders EPA to produce the followirgg# documents to Hall, without
assurancef further payment: 12, 124, 26-33, 3537, 3946, 57, 60, 64, 66, 67, 69, 13
93-96, 98, 102, 104106, 108111, 11#120, 123, 124, 126.28,130, 133-153, 155-161, 163—
165, 170, and 173.

Finally, the Court denies Hall's motion for camerareview.

A separate Order consistent with this Meamdum Opinion will issue this date.

Signed by Royce C. Lamberth, United States District Judgklanoh 7, 2012.
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