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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WARREN K. GLADDEN,
Plaintiff,
V. Civil Action No. 10-1997 (ESH)
CHARLESF. BOLDEN, Jr.,
Administrator, National Aeronautics and
Space Administration

Defendant.

N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Warren Gladden has filedpao seactionagainst théddministrator of the
National Aeronautics and Space AdministrafithdASA”) for race andage discrimination in
violation of Title VII of the Civil Rights Act of 1964 Title VII") , 42 U.S.C. § 2000et seqand
the Age Discrimination in Employment Act of 196 ADEA”) , 29 U.S.C. 8§ 62&t seq.
Defendant hamoved to dismiss for failure to timely exhaust his administrative remadabfor
failure to state a claim upon which relieagnbegranted Because Gladden filed this lawsuit
more than ninety days after receiviNdSA'’s final agency dcision (“FAD”), defendant’s
motion will be granted and this action will be dismisgsith prejudice.

BACKGROUND
FACTUAL HISTORY

From June 200 July 2007, plaintiff, then a 5gearold African American male
applied for a series of jobs at NASA, including a Management and Program tApagiteon,
two General Engineer positions, and a Program Analyst positiiain{iff's Complaint

[*Compl’] 11 29, 39, 50, 58.) In order to complete his applications, pfai#s asked to
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submita resume highlighting his relevant experiefareeach of the positions.id( 11 21-22

As GS13, 14, and 15 positiont)e vacancies required successful applicemtsavehigh-level
scientific and managerigkills in addition to“one year of specialized experience equivalent to
the next lower gradé (Id. 131, 41, 52, 60.) When the application perioldsed RESUMIX,
the automated hiring system that NASA useassess minimum qualificatioresjaluated the
resumes of each applicant and rated and ranked theaypleccording to how closely their
work experience aligned with the desired qualifications of each posifidrf Z3.) On August
11, 2007, plaintiff's applications for employment were denied on the grounds that he was not
highly qualified for the positions.Id. 1 29, 39, 50, 58.)Jmportantl, plaintiff was also
informed “that only thosapplications that receive a highly qualified rating byRESUMIX
system are forwarded for further assessment by selecting offici@lerhgl. Attach. 1 at 4.)

In light of his purportedly “extensive” experience, (Compl. I 21), plaintiff ardusshis
unsuccessful attempts at employment are a result of “Btersgtic devaluation of [his]
credentials by RESUMIX.” I€. 1 25.) Furthermore, plaintitilleges that the RESUMIX
selection process is discriminatory, and thaeniedhim employment on the basis of his race
and agei(l. 11 8491), notwithstanding the fact that RESUMIX “does not take race, gender, or
age into consideration when analyzing applicant resumes and generating faiscesumes.”
(Defendant’s Motion to Dismiss [“Def.’s Mot.”], Ex. 1 1 8.) Defendant maintainspllaatiff's
applicationswere rejected because he was not highly qualfbedny of the positions. (Def.’s
Mot. at 3.)

. PROCEDURAL HISTORY

Plaintiff filed a formal complaint of discriminatiomith NASA on December 27, 2007.
(Compl. 1 10.)After defendant completed its inviggttion, plaintiff requested a hearing before

an Administrative Judge of the Equal Employment Opportunity Commission (“BEDQune



4,2008. [d. 1 12.) On January 4, 2010, after engaging in extensive discovery and having
received no decision from tiEEOC Administrative Judge, plaintiff withdrew his hearing
request and asked NASA to issue a FADL {f 1314.) On August 10, 2010, NASA issued its
FAD andfoundthat “Complainant has failed to establish that management’s reasons are
pretextual or thahe was, in fact, discriminated against on the bases of his race or(layé] 15,
Attach. 1 at 12.) Uporeceivingthe FAD on August 16, 2010, plaintiff was advised that if he
was dissatisfiedvith the decision, he had the right either to appeal dyréxzthe EEOC or to file
a civil action in district courtwithin 90 days of receipt of this final decision if no appeal has
been filed.” (d. { 15, Attach. 1 at Zee als®9 C.F.R. 8§ 1614.407(a).) Plainttffiose the latter
and filed this action on November 16, 2010 (ningtg-days after receiving his FAD), alleging
that NASA's refusal to hire him constituted discrimination in violation of Title VIlad) and
the ADEA (Count 11).

ANALYSIS
LEGAL STANDARDS

Despite some confusian this jurisdiction regarding “whether a failure to exhaust
administrative remedies is properly brought in a Rule 12(b)(1) motion, as a junisdiciefect,
or in a Rule 12(b)(6) motion for failure to state a claim,” recent cases ‘fisaiing failure to
exhaust as a flare to state a claim.’Hansen v. Billington644 F. Supp2d 97 102 (D.D.C.
2009) (listing casesyee als&Kilby-Robb v. Spellings309 F. Appx 422, 423 n.1 (D.C. Cir.
2009) (“[T]he mandatory exhaustion requirent is not jurisdictional.”).

As the Spreme Court recently held Ashcroft v. Igbagl129 S. Ct. 1937 (2009), “[t]o
survive a motion to dismiss [under Rule 12(b)(6) of the Federal Rules of Civil Progedure
complaint must contain sufficient factual matter, accepted as true, to ‘slaien#o relief that is

plausible on its face.”d. at 1949 (quotinddell Atlantic Corp. v. TwombJy650 U.S. 544, 570



(2007)). A complaint must be dismissed under Rule 12(b)(6) if it consists only of “fiae=a
recitals of the elements of a cause of@ttsupported by mere conclusory statements.”
“Where a complaint pleads facts that are ‘merely consistent with’ a defeadability, it ‘stops
short of the line between possibility and plausibility of entitlement to reliéd.”(quoting
Twombly 550 U.S. at 557) (internal quotation marks omitted). The allegations in plaintiff's
complaint are presumed true at this stage and all reasonable factual inferesides construed
in the plaintiff's favor. Maljack Prods., Inc. v. Motion Picture Ass’'n of A2 F.3d 373, 375
(D.C. Cir. 1995). In deciding a Rule 12(b)(6) motion, a court may consider only “the facts
alleged in the complaint, documents attached as exhibits or incorporated bgpceferthe
complaint, and matters about which the Gooay take judicial notice Hansen 644 F. Supp. 2d
at 102 {nternal quotation omitted

A motion for summary judgment “should be rendered if the pleadings, the discovery and
disclosure materials on file, and any affidavits show that there is no gessigeais to any
material fact and that the movant is entitled to judgment as a matter of law.” Fed. R. Civ
56(c);see also Anderson v. Liberty Lobby, JaZ7 U.S. 242, 247 (1986). There is a “genuine
issue” of material fact if a “reasonable jury couddurn a verdict for the nonmoving party.”
Galvin v. Eli Lilly & Co., 488 F.3d 1026, 1031 (D.C. Cir. 2007) (quothkgderson477 U.S. at
248). A moving party is thus entitled to summary judgment against “a party whtofaikske a
showing sufficienta establish the existence of an element essential to that party’s case, and on
which that party will bear the burden of proof at trigWWaterhouse v. District of Columbia98
F.3d 989, 992 (D.C. Cir. 2002) (quotitglotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

When considering a motion for summary judant “[tlhe evidence of the namovant is

to be believed, and all justifiable inferences are to be drawn in his f&ra€rson477 U.S. at



255;see alsaNash. Post Co. v. U.S. Dep'’t of Health and Human Se&865 F.2d 320, 325 (D.C.
Cir. 1989). However, the namoving party “may not rely merely on allegations or denials in its
own pleading.” Fed. R. Civ. P. 56(e)(2). “While summary judgment must be approached with
special caution in discrimitian cases, a plaintiff is not relieved of her obligation to support her
allegations by affidavits or other competent evidence showing that therenaiagyssue for

trial.” Calhoun v. JohnsgmNo. 95-2397, 1998 U.S. Dist. LEXIS 22376, at *3 (D.D.C. Mar. 31,
1998),aff'd No. 99-5126, 1999 U.S. App. LEXIS 25165 (D.C. Cir. Sept. 27, 1999) (internal
citation omitted).

. EXHAUSTION OF TITLE VII AND ADEA CLAIMS

Defendant moves to dismiss on the basisglantiff failed to timelyfile this action
following theexhausbn of his administrative remediesDéf.’s Mot. at 6) The Court agrees

TheD.C. Circuit hasrecognizedhat the EEOC has been given “broad authority to
enforce [Title VII's] antidiscrimination mandate within the fedegalernment, including
responsibility for issuing regulations to control federal agencies’ psowog of discrimination
complaints.” Bowden v. United State$06 F.3d 433, 437 (D.Cir. 1997) (citing 42 U.S.C. §
2000e-16.) Pursuant to that authoritye BEOC ha created an administratitramework
designed to facilitate the quick and proper resolutiadisdrimination complaints by imposireg
series of time limits for when agency appeals and civil law suitst be filed.Id. (citing 29
C.F.R. 8§ 1614). Following the receipt of a FAD, EEOC regulations give a prospeeiivigipl
one of two choicedhe can appeal the FAD internally with the Office of Federal Operat8ns
C.F.R. 8 1614.401, or he can bypass the Commission’s appeals processaaridifigiit in
district court provided that he does so within nineysof receiving the FAD.29 C.F.R.

§1614.407(a).



These requirements are “part and parcel of the congressional design to vesedetal
agencies and officials engaged in hiring and promoting personnel ‘primary rigsgghtor
maintaining nondiscrimination in employmenizasv. Webster707 F.2d 524, 545 (D.Cir.
1983) (quoting 42 U.S.C. 82000e-16(e)). Moreover, by giving the “federal agenc[y] an
opportunity to handle mirs internally whenever possible,” tagministrative frameworklso
“ensure[s] that the federal courts are burdened only when reasonably neteBsamn v.

Marsh, 777 F.2d 8, 14 (D.CCir. 1985). As such, “[c]ourts apply the ninatgy time limit
strictly and will dismiss a suit for missing the deadline by even one ddgAlister v. Potter
733 F. Supp. 2d 134, 142 (D.D.C. 2010) (citBmith v. Dalton971 F. Supp. 1, 2-3 (D.D.C.
1997)).

Here it is undisputed thgplaintiff failed to timely filethis action He received his FAD
on August 16, 2010 (Compl. § 1€ee alsAttach. 1 at 14), and he filed this action on November
16, 2010. Even accounting for the one-day window to which plaintiff was entitled because his
ninetieth day fell orSunday, November 14, 2010, plaintiff still failed to comply with the statute
of limitations by filing this action ninetjwo daysafter receiving his FAD. Because he filed suit

two days after the expiration of the ninelgystatute of limitations, plaintiff's suit is untimely.

! Plaintiff incorrectly argues that his complaint was tinte#gausét was postmarked on
November 15 (Opp. at 9, Attach. 2), citing to a provision regarding the filing requirefoents
administrative claims before the EEC&2e29 CFR 8§ 1614.604(b). For civil actions filed in
district court however, “the date of the filing is established by the official docketrith v.
Dalton, 971 F. Supp. 1, 3 (D.D.C. 1994xcord Innovatit Seafood Sys., LLC v. Comm’r for
Patents 240 F.R.D. 23, 25 (D.D.C. 2007) (“[F]or purposes of the statute of limitations, the filing
date is the date that the complaint is tendered to the clerk . Tylé);v. Digrict of Columbia

No. 05-2259, 2006 WL 2024377, *1, fn.1 (D.D.C. Jul. 18, 2006) (“For statute of limitations
purposes, a complaint is deemed to be filed with the Clerk when it is placed in tkis Cler
custody . .. .")Lyons v. Goodsqry87 F.2d 411, 412 (8th Cir.1986) (“[A] complaint is “filed”
when it is lodged with the court . . . .)pya v. Desert Sands Unified Sch. Digk1 F.2d 279,
281 (9th Cir.1983) (“[F]or purposes of the statute of limitations the district courtdshegdrd as
“filed” a complaint which arrives in the custody of the clerk within the statutory period . . ..").



“[T] he plaintiff who fails to comply, to the letter, with administrative deadlines ortjinar
will be denied a judicial audienceBrown, 777 F.2d at 13rternal citations& quotation marks
omitted). It is within this Court’s discretion, howeven excuse a plaintiff's failure to meet
administrative time limits by applying the doctrine of equitable tollidghnson v. Billington
404 F. Supp. 2d 157, 162 (D.D.C. 2005). The D.C. Circuit has “set a high hurdtpiftable
tolling, allowing a statute to be tolled only in extraordinary and carefulbyiciscribed
instances Communications Vending Corp. of Az. v. EG65 F.3d 1064, 1075 (D.C. Cir. 2004)
(internalcitation & quotation marks omitted), includifiyhere a motion for appointment of
counsel is pending and equity would justify tolling the statutory period[Where the court has
led the plaintiff to believe that she had done everything required of h¢or] where
affirmative misconduct on the gaf a defendant ligd the plaintiff into inactioyi Baldwin
County Welcome Ctr. v. Broy#66 U.S. 147, 151 (1984internal quotation marks omittedige
also SmithHaynie v. District of Columbigl55 F.3d 575, 580 (D.C. Cir. 1998) (allowing for
equitble tolling when a plaintifivasfound to benon compos menjis A plaintiff's failure to
exercise due diligence whéihng suit, howeveris not sufficiento warrant the application of
equitable tolling.See Battle v. Rubii21 F. Supp. 2d 4, 8 (D.D.C. 2000) (plaintiff must have
exercised due diligence and her excuse for failure to timely file must be ‘theor a garden
variety claim of excusable neglect’Moreover,plaintiff bears the burden of proving “facts
supporting equitable avoidance” of ttesult Bowden v. United State$06 F.3d 433, 437 (D.C.
Cir. 1997).

Plaintiff has not carriethis burden. Although plaintiff brings this actipno se he is

an experienced litigant in the areemployment law, having filed at ledshother emppyment



discrimination cases throughout the courftriAaintiff was on noticeof thetime limits affecting
his right to filea civil action upon theeceipt of his FAD (Attach. 1 at 2.) Indeed, plaintiff was
advisedby the agenctyo file his suitwithin thirty daysof receiving his FAD, as some
jurisdictions have interpreted the Civil Rights Act to impose a tllaty statute of limitations
period. (d.)
1.  SUMMARY JUDGMENT

Even if there was some conceivable argument in favor of tolling, which there is not,
plaintiff cannot as a matter of law survive summary judgment given that his emgriby
application was rejected by an automated computer system (RESUMIX) thataddake race,
gender, or age into consideration as an input variable when analyzing or scarmgs.egMot.
at Ex. 1.) Several courts have examined claims brought where RESUMIX has btiretiped
and excluded applicants, and have consistently dismissed such ckemse.gRumburg v.
Secretary of the Army011 WL 1595067 at *7 (E.D. Mich. 2011) (“There is nothing to suggest,
let alone create a triable issue of fact, that reliance on the RESUMIX sysagmeiext for
discrimination . . .[T]he RESUMIX system. . blindly scored the resumes, which in turn
blindly excluded Plaintiff from consideratidj. Tuttle v. McHugh2010 WL 4323078 at *4
(W.D.Va. 2010) (explaining that “the RESUMIX system did not consider age in gieigeitze
gualified-candidate pool” and that the plaintiff “has submitted no evidence from which a

reasonablgury could find that [the defendant] somehow discriminated against [plaintiffuseca

2 SeeGladden v. Lockel0-01665-PJMGladden v. Lockel0-cv-01756-PIMGladden v.
McHugh 10- 1793Gladden v.McHughl10-v-3402 filed in U.S. District Cou for the District
of Maryland;Gladden v. Vilsackl0-cv-5228LFS, Gladden v. Solis10cv-5475LFS filed in
U.S. District Court for the &stern District of Pennsylvani&ladden v. Solis10-cv-1905(ESH)
in this Court;Gladden v. Gerer08-cv-1180 in U.S. Disict Court for Middle District of
Pennsylvania; an@ladden v. Advanced Micro De®9-cv-0096 in the U.S. District Court for
theWestern District of Texas.



of his age by using aage-neutralcomputer program to screen applicant®’Neal v. R.L.
Brownlee 2004 WL 2827052, at *8 (E.D.Pa. 2004) (“In awarding the promotiédasakanes
defendant considered only the information submitted by plaintiff and Wasakaneghtkineu
Resumix systemPlaintiff has not presented evidence that defendant considered the two
candidates’ applications under different sets of standards oat®aplayed a factor in the
determination of the candidates’ application scores.”).

In response, plaintiff argues that defendargfsisalto turn over data to plaintiff
regarding the race and gender of every applicant for every position that hel &ppise‘’prima
facie” evidence of discrimination, and mandates the inference that defendantfsausice and
ageneutral computer screening system has an adverse impact on applicants basedrmh race
age. GeeOpp. at 14-19.) As defendant points oalwkver, such statistical data regarding age
is not collected, and the provisions cited by plaintiff do not regisreollection. See29 CFR §
1607.3. In addition, plaintiff's request for the “race, age, and year of birtleVemyapplicant
(Opp. at 15), and not merely those applicants who provided such information voluntarily, was
justifiably refused by defendants as overbroad. In short, plaintiff has not presentsddence

suggesting that defendant’s usdRESUMIX was pretext for race or agesdrimination.



CONCLUSION

For theforegoing reasonslefendant’s motion for summary judgment and to dismiss for
failure toexhaus{Dkt. No. 13]is GRANTED. The complaints DISMISSED with prejudice.
Thisisafinal appealable order.

SO ORDERED.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: August 16, 2011
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