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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT A. ZANDER,

Plaintiff,
V. Civil Action No. 10-2000 (JDB)

DEPARTMENT OF JUSTICE
and
FEDERAL BUREAU OF PRISONS,

Defendants.

MEMORANDUM OPINION

Plaintiff Robert A. Zander was previously incarcerated in a Bureau of Prisons facility in
Butler, North Carolina. In June 2010, Zandent requests to the Department of Justrader
the Freedom of Information A€tFOIA™) for information relating to his incarceratiomn
response to his requests, epartment of Justice amlireau of Prisons ("defendants€leased
some records to Zander, but withheld otmaterial Zandeihas suedinder FOIAto challenge
the withholding othis material He also alleges that the defendants have failed to adequately
search fomaterialresponsive to his requests and that treyactively involved in a cowverp of
criminal conduct involving the Bureau of Prisons.

Now before the Court atbe parties' crossotions for summary judgmen©On
September 15, 2011, the Court referred this mattietaigistrate Judgéohn M.Facciola for a

report and recommendatioMagistrate Judge Facciola issue&eport and Recommendation
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recommending that each side's motion be granted in part and denied'in@e specifically,
Magistrate Judge Facciola recommentteat avideo be turned over to Zander with "redactions”
(the blurring of certain images in the video)deredadditional documents to be turned over to
him forin cameranspection, recommended that summary judgment be granted for defendants
with respect to the adequacytbé search, and recommended that other portions of Zander's
FOIA requestde denied for failure to exhaust administrative remedidsfendants turned over
the documentfor in cameranspection, and, upon review, Magistrate Jugeciolafurther
recommended that the documents be released with certain redactions.

Both Zandeland defendants hatienely filed objections tdhe Magistrate Judge®eport
and Recommendation. Defendants contend that both the video and the other documents fall
under applicable FOIA exemptions and therefore should not be released to Zander. Zande
argues that he is entitled t&/aughnindex with respect to the documents turned over for in
cameraeview. Zander also contends that the defendants' search for documents wast&adequa

The Court accepts thdagistrate Judge's recommendation regarding the portions of
Zander's FOIA requests that should be denied for failure to exhaust adatirestemedies, as
neither party has objected to this recommendatimr.the reaons described below, the Court
accepsthe Magistrate Judge's recommendation with respebetadequacy of the search and
rejects Zander'sequest for aughnindex. The Couracceptawvith one modificatiorthe
Magistrate Judgelecommendationegardingthe documents submitted foregamerareview.
Thesedocuments Vil be orderedreleased as recommendeith oneaddtional redaction

Finally, the Courtejects theMagistrate Judgel®commendation with respect disclosure of

! Although defendants filed two separate motions, one labeled as a motion wsdisni the alternative, for
summary judgment and the other labeled as a motion for summary julgmesrt, Magistrate Judge Facciola
construed the parties' motions agssmotions for summary judgment. The Court sees no need to do otherwise.
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thevideo, findingthat thevideois properly withheld because its release could endanger BOP
officials.
|. Background

The Court will not reiterate the full factual background of this case, whichcsiloed in
the Report and RecommendatiddeeReport and Recommendation (Sept. 16, 2011) [Docket
Entry 33] ("R&R")at 1-2. Zander made FOIA requests to the Department of Justice relating to
his incarceration in a Bureau of Prisons facility. The Bureau of Prisons conds&tarth and
released ceasin documents to him, but claimegemptons apply to other materials, barring their
disclosure.SeeR&R at 46. Two types of materials remaat issue having been the subject of
the partiestimely objections to the Report and Recommendatidrirst, the Bureau of Prisons
has withheld a video of Zander being forcibly removed from his prison cell on March 17, 2008.
R&R at 4, 6. Defendants argue that disclosure of the video would endanger the phydical safe
of BOP employees by revealing the equipment, tactics, and procedures usedvingenmoates
from cells. SeeDefs' Objections to the Mag. J.'s Report and Recommendation (Sept. 30, 2011)
[Docket Entry 34] ("Defs.' Objections I") at 3-8. Second, BOP withheld a group of documents
either authored by or directed to defendants in a civil action being pursued by itathee
Eastern District of North Carolina. R&R at 264 Most of the documents are letters and signed
forms from BOP employees to the Department of Justice, indicating that the esgplave
been sued by Zander and seek representation by the Departmeit. a&#811. The

remainder of the documents @ esnailsto and fromBOP employees, BO&torneys, and

2 zander argues that defendants' objections to the Magistrate JudgesaRef@ecommendation are untimefee
Pl.'s Resp. in Opp'n to Defs.' Objections to Mag. J.'s Sept. 16, 2011 Repodcaminiendation [Docket Entry 39]
("PlL's Resp.") at-R. On September 30, 2011, the deadline for filing objections to the Report amdriReadation,
the Court ordered the pending motions to be terminated because the Ceuddort objections had been filed.
SeeMinute Order of Sept. 30, 2011 [Docket Entry 36]. In fact, defendants leadotiljections shortly before the
Court terminated the pending motions, so the Court then vacated theat@smigeeMinute Order of Oct. 12,
2011. Hence, the objections were timely filed.



DOJ attorneysSeeid. The Magistrate Judge reviewall these documents in camexadthen
recommended that they be released with certain redactionsd. 8e&114. Defendants argue

that these documents should be withlesitrelyunder theattorneyclient privilegeor the

attorney work product doctrinéseeDefs' Objections to the Mag. J.'s Recommended Redactions
and Production of Documents Submitted for In CanReréiew(Dec. 1, 2011) [Docket Entry

45] ("Defs.' Objections II") at-32. Zander also objects defendants’ failure to provide a
Vaughnindex forthe material submitted fon cameraeview, as well as the overall adequacy of
defendants’ search. SE's Objections tMag. J.'sReport and Recommendation (Nov. 28,

2011) [Docket Entry 42] ("Pl.'s Objections") at 2-8.

Il. Legal Standard

a. Summary Judgment

Summary judgment is appropriate when the pleadings and the evidence demtiradtrate
"there is no genuine issue as to any material fact and that the movant is entitledenjualg a
matter of law." Fed. R. Civ. P. 56(c). Thetyaeeking summary judgment bears the initial
responsibility of demonstrating the absence of a genuine dispute of miaietri&eeCelotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). The moving party may successfully support its

motion by identifying hose portions of "the pleadings, the discovery and disclosure materials on
file, and any affidavits" that it believes demonstrate the absence of agesaue of material

fact. Fed. R. Civ. P. 56(c3ee alscCelotex 477 U.S. at 323.

In determining whether there exists a genuine issue of material fact suffecigneclude
summary judgment, the court must regard the morant's statements as true and accept all

evidence and make all inferences in the-nmvant's favor.SeeAndersorv. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986). A non-moving party, however, must establish more than the



"mere existence of a scintilla of evidence" in support of its posifirat 252. By pointing to
the absence of evidence proffered by the non-moving party, a moving party roegdoan
summary judgmentCelotex 477 U.S. at 322. "If the evidence is merely colorable, or is not
significantly probative, summary judgment may be grantéatierson, 477 U.S. at 249-50
(citations omitted). Summajgydgment is appropriate if the nonovant fails to offer "evidence
on which the jury could reasonably find for the [non-movanid."at 252.

b. The Freedom of Information Act

The Freedom of Information Act, 5 U.S.C. § 55@quires federal agencies to release all
records responsive to a proper request except those protected from disclaswebygine
enumerated exemptions set forth at 5 U.S.C. 8§ 552(b). A district court is authorizegitidae
federal] agency from withholding agency records or to order the production of emgyag

records improperly withheld from the complainant.” 5 U.S.C. § 552(a)(AQé®)alsdissinger

v. Reporters Comm. for Freedom of the Press, 445 U.S. 136, 139 (I9&Dagency has the

burden of proving that "each document that falls within the class requested eitheehas
produced, is unidentifiable, or is wholly exempt from the Act's inspection requirgfhent

Goland v. Cent. Intelligence Agency, 607 F.2d 339, 352 (D.C. Cir. 1978) (internal citation and

guotation marks omittedgccordMaydak v. DOJ, 218 F.3d 760, 764 (D.C. Cir. 2000). The

district court may award summary judgment to an agency solely on the bed@mftion
provided in affidavits or declarations that describe "the documents and the jtistiEdar
nondisclosure with reasonably specific detail, demonstrate that the infonnaatihheld
logically falls within the claimed exemption, and are not controverted by etthéacy

evidence in theacord nor by evidence of agency bad faithlilitary Audit Project v. Casey




656 F.2d 724, 738 (D.C. Cir. 198 hgcordVaughn v. Rosen, 484 F.2d 820, 826 (D.C. Cir.

1973).

c. Magistrate JudgRecommendations

Under Federal Rule of Civil Procedure 72(mce a magistrate judge has entdnsd
recommended disposition, a party may file specific written objectidhs.district court “must
determine de novo any part of the magistrate judge's disposition that has been plyaedsg
to.” Fed.R. Civ. P. 72(b)(3).The district court may then “accept, reject, or modify the
recommended dispositiond.

I1l. Discussion

a. Disclosure of Video

BOP has withheld from disclosure a video of Zander being forcibly removed from his
prison cell on March 17, 2008. Zander has received a report of the incident, which included the
names of the BOP officers involved. R&R ate Magistrate Judge recommended that the
videobe edited "in a wathat will obliterate the faces" of the officers involvaad then released
concluding that "[o]nce that is done, the safety of these law enforcemept®ffiould in no
way be further compromised" and that "obliteration of their faces would prb&cptivacy"

Id. at 89. The Magistrate Judge also rejected BOP's concerns regarding the expentsegof edi
thevideoand the allegedly minimal value of thieleoafter editing. Seeid. at 810.

Defendants now object to the disclosure of the viditlo the recommendettedactions.”
Defendants contend thiite Magistrate Judge's analysigth respect to FOIA exemption 7(F)
was in errorregarding therzideo. SeeDefs.' Objections | at-3. That provision, 5 U.S.C. §
552(b)(7)(F).exempts from FOIA disokure "records or information compiled for law

enforcement purposes, but only to the extent that the production of such law enforcemedst recor



or information . . could reasonably be expected to endanger the life or physical safety of any
individud." Defendants maintain that "the videotape sought by Plaintiff shows BOP's
Calculated Us®f-Force Team enter the Plaintiff's cell, apply restraints, and remove him from
the cell, depicting the equipment, tactics, movements, and procedures used duringeng'inci
Defs.' Objections | at 6Defendants argue thgtroducing the video, even with the faces of the
officers obscured, would nonetheless disclose the equipment, tactics, and procdthae byt
the BOP Calculated Use-Force Teamandthat"suchdisclosure could reasonably be expected
to endanger the lives or physical safety of B®P officers who subsequently utilize those
techniques and equipment in the course of their dutidsat 5. Furthermoredefendants
contendthat thevideoshould be withheld because obliterating the protected information would
be burdensomt the agency and the remaining information would be of little valdieat 7-8.
Zander contends that defendants' argument against disclosure is undermii@® by B
policy, whichcontemplates that ceditractions will beecorded'to defend against unfounded
allegations and eliminatthe unwarranted use of forte?l.'s Respat 2 (quotation marks
omitted) Zander also maintains that thieleo should be released beaaitswill reveal
"flagrantly unlawful" conduct and because the public has a right to know what typeeof forc
officers employ Id. at 24.
The Court finds thathevideo is properly withheld under FOIA exemption 7(F).
Exemption 7(F) most clearly applies protect law enforcement officials from disclosure of

information that could prove threatening to theSee, e.g Blanton v. DOJ, 182 F. Supp. 2d 81,

86-87 (D.D.C. 2002)ff'd, 64 Fed. Appx. 787 (D.C. Cir. 200Rfeffer v. Dir, U.S. Bureau of

Prisons, 1990 U.S. Dist. LEXIS 4627, at *4-5 (D.D.C. Apr. 17, 1990) (approving withholding of



information by BOP relating to escape plans and smuggling of weapons into pfidbhak
also been said thaburts should, "within limits, defer to the agency'ssasment of danger."”

Linnv. DOJ, 1995 WL 63184at*9 (D.D.C. Aug. 22, 1995jciting Gardels v. CIA689 F.2d

1100, 1104-1105 (D.C. Cir. 1992)

Such eference is not necessary here becths€ourt concludes thtie ageng's
assessment of thpossibledangerto law enforcement officials fromisclosing the vides
abundantly reasonabldRemoving prisoners from their cells presents clear dangers to the law
enforcement officers who are charged with the task. Disclosure of a recofairigell
extradion" presents the possibility that other prisoners will learmtbethods and procedures
utilized by BOP officials, and that this information might bedusethwart the safe application
of these techniques in the future. The Court does not mean testiggeplaintiff himself
presents such a danger, but dissemination to the public at @egeesent clear risks to law
enforcement officials. With respect to Zander's argument that the purpeseafingthe
procedure is to guard against "unfounded allegations and eliminate the unwarranted use of
force" the Court finds that, even if this is the reason (or part of the reason) whyeBQ#Es the
procedure, disclosure via FOIA is still n@arranted The policy as represented by Zander need
not be construed to demand public disclosure in order to be effeR@aardinghe procedures
may allow supervisory officialgvithin prisons to verify prisoner allegations of misconduct and
to ensure that cell extractions are not performed unnecessarily foycéfutthermore, the

disclosure of videos during litigation may be possible without broader dissemination to the

3 Although "FOIA is to be broadly construed in favor of disclosure, and itmtiens are to be narrowly
construed,’Audubon Soc. v. U.S. Forest Servi@®4 F.3d 1201, 1203 (10th Cir. 1997), cotidse countenande
the withholding of information under exemption 7(F) when the disatosould arguably endanger people who are
not members of law enforcement or even referenced in the material. Sdédyiag Rivers, Inc. v. U.S. Bureau of
Reclamation272 F. Supp. 2d 1313, 1321 (D. Utah 2003) (approving withholding of maps of Hoover and Glen
Canyon dams because disclosure could endanger downriver residents imtla# evterrorist attack)But see

ACLU v. Dep'tof Def.,, 543 F.3d 59, 82 (2d Cir. 2008) (denyinghtiolding when the government articulated the
danger as being to "the public at large," rather than a "specific, identifialutisdividuals").

-8-



public, throughthe use of, for example, sealed docket entries or protective orders. These
mechanisms of ensuring the limited distribution of information, and thereforedtezton of
the safety of prison staff, are not available in the FOIA contéxtally, the Court agrees with
defendants that the video will be of little or no value to anyone once information about cell
extraction procedure is segregated out, so providing the video after rerttagimdormation
does not make sense.

b. Disclosure of Documents

The Magistrate Judge alsonsidered BOP's response to Zander's request for "all

communications to or from the defendants in Zander v. Lappin [the lawsuit Zander brought

against BOP employees in North Carolina] regarding the subject mattdrthat litigation."”

R&R at 1614 (alteration in original) BOP located documents responsive to this request in a
"litigation file" and characterized the documents in three categories: (13 fetta the BOP
employees who were sued by ZanaeDOJ seeling legalrepresentation; (2) correspondence
between BOP employees aB@P counsel pertaining tthe employeeshvolvement in the

lawsuit and (3) email communications betwed»OJ attorneys and BOP employees and counsel
pertaining to thetatus of the litigationld. at 1311. BOP withheld these documents on the
groundthat"any disclosure of such records could result in the disclosure of attorney client
privileged information and/or attorney work product, including facts regardingadeaiés|']
personal involement in the allegations assertett' at 11 (alteration in original)The

Magistrate Judge found this response inadequate under the requirements to e@sleribe
document withheld and segregate the exempt portion of documents from non-exempt portions.
Id. at 11. He concluded that "[s]ince only the most general description of the content of the file

is provided, | cannot possibly determine whether every document in it was in fa&tqurdor



trial or in anticipation of litigation."ld. at 12. He futhernoted that "the work product privilege
is subdivided into fact and opinion work product and the former may yield" under certain
circumstances and also that "communications by the client that only statditlaieveryone

already knows . . . are notiyaleged.” 1d. at 1213 (citingMead Data Centinc. v.Dep't of Air

Force 566 F.2d 242, 254 (D.C. Cir. 1977)). Accordinghg Magistrate Judge ordered that the
documents be produced forcameraeview. Id. at 1314. He then reviewed the documents and
recommended that they be released to Zander with some redactions, whichdtedrtdi@ OP
and the Court. The Court has reviewed the original documents and the recommended redactions.

The majority of theevieweddocuments arketters and accompanyirsggned forms from
BOP employees to the Department of Justice, indicating that the employeesbasridd by
Zander and seek representation by the Departmidrdre are alstwo emailsto and fromBOP
employees, BOP attorneys, and DOJ attornétyappears that the Magistrate Judge has intended
to redact any material from the documents tlwetsnot fall into the category of information
"which everyone already knowseeR&R at 13 —that is,hehas redacted the non-public
information, leaving the public information for disclosufi® summarize without revealirany
protected detail, the redacted information consiesach employee's description of Zander's
allegations and the employee's account of his or her participation (or lacK)ietbe alleged
events.

Defendants object to the recommendation to release the documents as redacted. See
Defs' Objections llat 39. Theyargue thathe disclosure letters and accompanying forms
should be withheld under FOIA Exemption 5, whetemps from disclosureiihter-agency or
intrasagency memorandums or letters which would not be available by law to a partthather

an agency in litigation with the agentys U.S.C. § 552(b)(5). Defendants contend that the
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letters and forms constitute confidential communications protected by the yithemt
privilege. Defs.' Objections Il at3. Theymaintain thathe Magistrate Judge erred in relying
on Mead Datdor the proposition that "[t]he privilege does not allow the withholding of
documents simply because they are the product of an attolieayrelationship and that'[i]t
must also be demonstrated tta information is confidentidl. Mead Data566 F.2d at 253.

Defendants argue that more recent precedenpecifically,In re Ampicillin Antitrust

Litigation, 81 F.R.D. 377[@.D.C. 1978) —recognizes a differemtile. Defs.' Objections Il at 6-
7. Furthermoredefendants contend that ttveo e-mail communications between counsel and
BOP employees should not be disclosed because they "are protected by the atienheyd
attorney[ ork product privileges in that they constitute statements by a client intended to be
confidential for purposes of seeking counsel as well as statements prepacemhdsi in
contemplation of litigation." Defs."' Objections Il ailQ.

At the outsetit is worth notingthat not much really hangs on the outcome of defendants'
objection —at least with respect tbhe materials at issue in the preseage— becausehe
documents (as redacted) hardly contain much information aAalio the "representation
letters" and accompanying signed forms, the Court finds that the documents migstdszd to
the extent the information has already been made public, with proper redactioheforont-
public material. Defendants' contention that the rule articulatedéad Datavassomehow

modified byln re Ampicillinis simply incorrect._In re Ampicillimddressed the attornejient

privilege in the context of civil discovery and explicitly distinguisiveiad Dataand the FOIA
context:

In Mead Datathe court was examining the applicability of the attordeynt

privilege to an exemption five claim under the Freedom of Information Act

(FOIA). After statirg thatthe privilege does have "a proper role laygn
exemption five cases," the court sdidttfor the privilege to apply "[i]t must also
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be demonstrated that the information is confidential." However, the court made
clear that it was addressing the atyrelient privilege's role in exemption five

cases and not in any other context. . . . The court then proceeded to mention some
of the policy considerations particular to a FOIA case, that would not be

applicable to an antitrust case such as the case, auch as the overall

congressional intent of ensuring comprehensive public access to government
records.

In re Ampicillin, 81 F.R.D.at388 n.21 (quotingMead Data566 F.2d at 252, 255, 255 n.28)

(alteration in original) Hence In re Ampicillin essentiallystated thait wasnot departing from

Mead Data See alsétateof Maine v.Dep't ofinterior, 298 F.3d 60, 7Z2 (1st Cir. 2002)

("The DOI erroneously assumes that the requirement of client commuhazatidentiality is
satisfied merely because the documents are communications between a clieoriaeg att It

must also be demonstrated that the informas@onfidential.” (quotingMead Data566 F.2d at

253)). But seeWishart v. Comm'r of Internd&evenue1998 U.S. Dist. LEXIS 13306, at *16-18
(N.D. Cal. Aug. 6, 1998) (applying the exemption to correspondence between government
employees and the Justibepartment without distinguishing between FOIA and civil
discovery).

To be sure, there is some tension betwdead Data statement thatiscovery rules
should be applied to FOIA cases only 'by way of rough analogies,™ 566 F.2d at 252 (quoting
EPA v.Mink, 410 U.S. 73, 86 (1973)), and the plain language oétitete whichexplicitly
exempts from disclosure documents "which would not be available by law to a party . . . in

litigation with the agencgy 5 U.S.C. 8§ 552(b)(5)SeeW. Trails, Inc. v. Camp Coast @oasf

139 F.R.D. 4, 10 (D.D.C. 199{Attridge, Mag. J.) (discussingMead DataandIn re Ampicillin

and concluding that "[i]t is unclear, therefore, whether the same standardideotiafity
applies to claims of attorneglient privilege in the context of civil discovergs under FOIA

Exemption %; see alsdMartin v. Office of Special Counsel, 819 F.2d 1181, 1184-86 (D.C. Cir.

1987)("[T] he exact relationship between ordinary civil discovery and Exemption (b)(5),
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particularly the application of discovery privileges under the exemption, has bddbeileourts
since the Act's inceptiof). The statute's plain text seems to indicate that the attatiey
privilegeought to be fully incorporateid the FOIA context.But sincethe D.C. Circuit's
decisionin Mead Datehas not been revisited, the Court will accept the Report and
Recommendatidabasic premise that the letters and forms must be disclosed, with appropriate
redactias for non-public information under the rationalévdad Data

With respect tdhe two e-mails, the question is somewhat different bedhaseaterig
according to defendants, falls into the narrower category of "attorneypnaullact,” rather than
the broader attorneghent privilege.SeeDefs.' Objections Il at 9-12.The workproduct
doctrine shields materialgrepared in anticipation of litigation or for trial by or for another party
or by or for that other party's representative (including the other partysegtt . .)." Judicial

Watch, Inc. vDOJ, 432 F.3d 366, 369 (D.C. Cir. 2005) (quoting Fed. R. Civ. Pro. 26(b)(3)(A))

see alsdMervin v. FTC, 591 F.2d 821, 825 (D.C. Cir. 1978)H{& attorney work product

privilege protectsagainst disclosure of the mental impressions, conclusions, opinions, or legal
theories of a party's attorney or other represmetaoncerning the litigatiali (quoting Fed. R.

Civ. Pro. 26(b)(3)(B))). The D.C. Circuit hagatedthat any document "prepared in anticipation
of litigation, not just the portions concerning opinions, legal theories, and the liketastpd by
the work product doctrine and falls under exemption 5," with no mention Mehd Data

caveat thathe information must be shown to be confidential. Tax Analysts v. IRS, 117 F.3d

607, 620 (D.C. Cir. 1997). lany case, the distinctidretween thattorney work prodct
doctrine and attornegtient privilegemore generallys not of significance here because the

Court finds that the two Brails are not atirney work product.
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The Court finds that the tworeails d not fall under the attorney work product doctrine
because the-mails are communicatiorie and from clientsegardinditigation, rather than
actual preparation by attorneys for litigation (or anticipated litigatiofnhe '‘Wwork praluct
doctrine does not extend to every written document generated by an attathey work
product covers only documents preparedontemplation of litigation.”Senate of the

Commonwealth of P.R.. DOJ 823 F.2d 574, 586-87 (D.C. Cir. 1987) (quotations omitted).

Thework product doctrinexists to ensure "[p]roper preparation of a client's,t&tiekman v.
Taylor, 329 U.S. 495, 511 (1947); it is described under the subheading "Trial Preparation™ in
Federal Rule of Civil Procedure 26(b). The documents at issueghtetieto litigation—

Zander's case in North Carolira but, in the Court's vievgfterhaving reviewed the

documents, it would not be fair to say they constitute "preparatiofitif@tion, as theymerely
summarizehe casevery generallyn lay termsandinstruct BOP employees on how to receive
representation in the cas8uch communications do fall under th@aderattorneyelient

privilege, but they are not the "work product” of an attorney contemplated for pyotbgthat

doctrine.Cf. JudicialWatch 432 F.3d at 3688, 370(finding that email communicationabout

whether and how to file ammicusbrief fall under the work product doctrijpe

Since the communications fall under threaderattorneyelient privilege the Magistrate
Judge properly applied tiMead Dataule that the information should only be held if it is
confidential,and then reviewethe documents for arsuch materiahnd recommende@lease.
The Caurt agrees with this assessmenith one exception. The Court believes that the second
sentence of the second paragraph of theag dated March 18, 2013 not publicly available
information, as this sentence is a characterization of the recipient's invalventige matter.

Hence, this information is confidential and must also be redacted. The Court otlzawepts
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therecommendation from the Magistrate Judge and will order the documentededsas
redacted by the Magistrate Judgih this one additional redaction.

c. Adequacy of 8arch

TheMagistrate Juge recommends granting summary judgment to BOP regarding the
adequacy of its search. R&R at Ibhe Magistrate Judge considered and rejected Zander's
"wild allegations of a BOP cover up to conceal its behavior," as w&kader'sargument that
the uncovering of a document that BOP didinohediately discloseeveals the inadequacy of
the search that was performed. R&R atl®4 Zander objects this recommendation,
reiterating his argument that the discovery of previously undisclosed adddmnalents by
BOP shows that the search was inadequate and his allegations of "a continuing ctinnaténa
criminal conduct" by defendants. Pl.'s Objections at 5-8.

The Court will accept the Magistrate Judge's recommendattbrrespect to this

objection. That BOP failed to turn up a limited number of responsive documents indts sear

does not showhe search wasadequate. Sdéurralde v. Comptroller of Currency, 315 F.3d

311, 315 (D.C. Cir. 2003) (citing Nation Magazine v. Customs Serv., 71 F.3d 885, 892 n. 7 (D.C.

Cir. 1995) Steinberg vDOJ, 23 F.3d 548, 551 (D.Cir. 1994). Furthermore, "purely

speculative claims about the existence and discoverability of other documanitst overcome
the presumption of good faith accorded agency affidavits representing a theeargh.

SafeCard Servsinc. v.SEC 926 F.2d 1197, 1200 (D.C. Cir. 1991) (quoting Ground Saucer

Watch, Inc. v. CIA, 692 F.2d 770, 771 (DCir. 1981).

d. Vaughn Index

Finally, Zander objects to the Report and Recommendbé&oause the Magistrate Judge

ordered defendants to turn over documentgfeameraeview, rather thaprovidea Vaughn
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indexwith respect tadhe documents. Under Vaughn, 484 Fap826-28,agencies "resisting

FOIA disclosure [must] index the information they are withholding and [] provide non-
conclusory justifications for doing so." Roth v. DOJ, 642 F.3d 1161, 1172 (D.C. Cir. 2011).
Zanderaccurately statethe ruleregarding &/aughn index: "an agency in possession of material
it considers exempt from FOIA [must] provide the requestor with a descriptioglofleaument
being withheld, and an explanation of the reason for the agency's nondisclosureby @gles
Dep't of Army, 79 F.3d 1172, 1176 (D.Cir. 1996). But the reason why an agency must
provide a Vaughn index is to enable a FOIA requestor to challenge the withhofdocwmsti

Here, that function has been served by in camexmiaw and the Report and Recommendation, as
well as the Memorandum Opinion. Bothe Magistrate Judge and now the Court have reviewed
the documents in their entirety and ruled on whether and to what extent the exeaymigns

And the documents have been fully described for plaintiff through this prodessg received

a full explanation of what the documents are and why they are being withheldloseliswith
redactionsZander no longer has a right to a Vaughn index, which would provide no further

information. Although ircameraeview is not favoredseeHayden v. N.S.A., 608 F.2d 1381,

1387 (D.C. Cir. 1979), the Court sees no reason at this point to overrule the Magistrate Judge's
approach.Hence the Court rejects this objection to the Report and Recommendation.
IV. Conclusion
Forthese reasonghe Court accepts the Magistrate Judge's recommendatjarding
the adequacy of defendants' search and the portions of Zander's FOIA requsbktsuldebe
denied for failure to exhaust administrative remedies. The Court rejectsrZanigection
regarding avaughnindex under the circumstancesyYaughnindex is not required. The Court

also rejects thdagistrate Judge's recommendation regarding disclosure of the thdeadeo
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may be withheld No further action is required on these matters. ddwataccepts with one
small modification théVagistrate Judge's recommendation with respect to the documents
submittedfor in cameraeview. Defendants will be ordered to release these documents to
Zander as redacted by tNMagistrate Judge with the one adalital redaction desdred above.
Accordingly, the cross-motions for summary judgment will each be granted ianohdenied in
partandthe Court will order the redacted documents to be released to Zandeparate order

has been issued on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: June 20, 2012
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