HIGGINS v. INSPECTOR GENERAL, UNITED STATES DEPARTMENT OF HOUSING & URBAN DEVELOPMENT Doc. 31

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
SHARRELLE HIGGINS )
)
Plaintiff, )
)
V. ) Civil Action No. 10-cv-2027 (ESH)
)
INSPECTOR GENERAL, )
United StatesDepartment of )
Housing and Urban Development )
)
Defendant. )

)
MEMORANDUM OPINION

Plaintiff Sharrelle Higgins has sued th&iCe of Inspector General (“OIG”), United
States Department of Hoagl and Urban Development (“HUDynder Title VII of the Civil
Rights Act of 1964. 42 U.S.C. 8§ 200€eseq She alleges that, because of her race (African-
American) and sex (female), sivas not selected for the positiohDeputy Assistant Inspector
General (“DAIG”). Defendant now moves tasiiss or, in the alternative, for summary
judgment. For the reasons stated below, defendant’s motion for summary judgment will be
granted.

BACKGROUND
FACTS

Higgins was hired by Ol&in 2004 as Deputy Director of Human Resources. (Compl. 1

5, 7; Pl’'s Opp’n to Def.’s Mot. to Dimiss, Mdbr Summ. J. (“Pl.’s Opp’n”), Ex. 1 (“Higgins

! The OIG is a unit within HUD that consistsfolir divisions: Officeof Audit, Office of
Investigations, the Office of lgal Counsel,and the Office of Magement and Policy (OMAP).
OMAP consists of six subdisions: Human Resources, Adnstration, Budget and Financial
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Application”) at 2-3.3 In October 2005, Helen Albert, thearving as DAIG, promoted plaintiff
to become Director of Human Resources. (Cofgt. Def.’s Mot. to Dismiss, Mot. for Summ.
J. (“Def.’s Mot.”), Ex. 8 (“Albert Decl.”) 1 2—3.)From that time until she left OIG, Albert was
her first line supervisor and Dennis RaschkaAbsistant Inspector General (“AlG”), was her
second line supervisor. (Id. 1Bef.’s Mot., Ex. D (“Raschka Decl.”) { 1.) Raschka focused on
day-to-day administrative opei@ns while Albert focused oaxternal affairs, including
congressional and media relatior(®Raschka Decl.  3Although Albert was her direct
supervisor, Higgins interacted more with Rasx, who was her mentor. (Def.’s Mot., Ex. A
(“Higgins 1st Dep.”) 104:2-104:11.)

In June 2009, Albert reclassified Higginssition to make her éhDirector of OIG’s
Human Capital and Management Services, wheoke her additional responsibilities to “round
out her experience.” (Def.’s Mot., Ex. C (“Rdnka Dep.”) 92:2-92:22; Rahka Decl. 1 2.) In
this role, she assumed dutiasluding contracting, procureant, and space management.
(Higgins 1st Dep. 23:20-26:14.)

In fall 2009, Raschka announced that he wasntey to retire and that Albert would be
promoted to AIG. In November 2009, an annmement was circulated inviting applications for
the newly vacant position of DAIG, which is a Senior Executive Service (“SES”) pdsitiith

oversight of a staff of 47. (Def.’s MdEx. 2 (“Vacancy Announcement”) at 1.) The

Management; Training; Program Integrity andlihe; Congressional affairs and media support;
and Information Systems. (Def.’s MdEx. B (OIG Organizational Chart).)

2 Higgins’ prior work experience was primarily personnel and human resources. (Higgins
Application at 2-8.)

% The SES is a corps of career-appointed eiezsiwho provide sttagic leadership and
management in the public sect@eeOffice of Personnel Management (“OPM”), Welcome to
the Senior Executive Sepd, www.opm.gov/ses/index.asp.



announcement described the DAIG’s responsilslitie include: coordinating strategic and
contingency planning; oversegi the development of admimative and management reports
(such as the mandatory semiannual report to @Gmsgrdirecting assessments of OIG programs,
policies, and procedures; providing managemadtleadership with respect to the budgetary
process; overseeing OIG’s procurement and contracting functions; providing leadership over all
information technology policies anmiactices, human resources ssuand the program integrity
(hotline) function; and overseeirgngressional relatiorend public affairsincluding external
relations for OIG. Id. at 1-2.) Because extatmrelations had becons® important to OMAP
during Albert’s tenure as DAIG @chka Decl. 1 3), Albert mdaid the draft announcement to
ensure that congressional redais were identified as a key elem of the position. (Def.’s Mot.,
Ex. E (“Farrior Decl.”) § 3.)

The requisite qualifications included exeuatievel leadership and management sKills,
as well as demonstrated ability in position-specific are@edd. at 2—-6.) Applicants were also
required to show competency in a wide rangmahagement support areas, including strategic
planning and performance management and reporting, budget, procurement, contracting, space
and property management, human resourcemgenent, training, information technology
management, equal employment opportumitpgram integrity, and matters involving
congressional relations; leading the plagnimanaging, implementing, and directing of
management and administrats@pport activities; and in mi#eg and reaching consensus on

complex issues with individuals, groups, and high level officidts. af 2—3.)

* All SES members must demonstrate the fivedxive Core Qualifications (“ECQs”), which
include the ability to lead changie ability to lead people, lvg results driven, having business
acumen, and building coalitionsS€eVacancy Announcement at 2.)



Applications that met the minimum qualifications were passed on to the Executive
Review Board (“ERB”) for ranking (SeeFarrior Decl. {1 3, 4; Exh.(@nstructions to ERB).)
The ERB panel consisted of Raschka; Lester §dYAIG for the Office of Investigations; and
Brenda Patterson, DAIG for the Office of Aud(Farrior Decl. § 4.)The applicants who the
ERB rated as “best qualified” weirterviewed by Raschka and Albérild. § 7.) Among the
“best qualified” were Higgins and Frank RokoaZZaucasian male who was then the Assistant
Director at the OIG’s Technit®versight and Planning Divisiomithin the Office of Audit.

(Id.) In addition to interviewig the candidates, Albert alspoke to their colleaguesSde
Def.’s Mot., Ex. 6 (“Abert Aff.”) at 6-7.)

In January 2010, Albert selected Rokosz as DAIG. at 8.) Inspector General
Stephens subsequently corred in her selection.SgeDef.’s Mot., Ex. 9 (Merit Staffing
Certificate); Pl.’s Opp’nEx. 14 (“Stephens Dep.”) 46:16-46:19, 49:19-50:3; Raschka Dep.
93:7-93:19; Pl.’s Opp’n, Ex. 10AIbert Dep.”) 44:15-44:18see alsdef.’s Mot., Ex. K
(“Matthews Decl.”) 1 7.) Alberpersonally told Higgins that sthad not been selected (Albert
Aff. at 7), and Stephens sent an emaillt@4G employees informing them that Rokosz had
been chosen.SgePl.’s Opp'n, Ex. 21 at 127)

After Rokosz’ selection, Higgineft her position in OIG.(Albert Aff. at 14.) On

November 24, 2010, she filed suit, claiming tha slas discriminated agst on the basis of

> Tim Hathaway, at the Bureau of Public Detutllected the applications and sent all that
demonstrated minimum qualifications to Laura FarrHiggins’ subordinate and friend. (Farrior
Decl. 11 1, 3, 4.) Farrior senege applications to the ERBId.)

® Although the record is unclear @swhether one of the eigtiest qualified” applicants was
ultimately interviewed, since the form dasst indicate the date of the interviese€Pl.’s Opp.,
Ex. 12 at 2), this is irrel@nt to plaintiff's claim.

" Rokosz’ application was reviewed by the (fiations Review Board of OPM and he was
found qualified for SES membershipgsgeDef.’s Mot., Ex. H (OPM submission); Def.’s Mot.,
Ex. P (certification notice).).



her race and gender when she was not promotked DAIG. Following a period of discovery,
defendant filed the instant motion to dismissioithe alternative, for summary judgment.

ANALYSIS
STANDARD OF REVIEW
A. Summary Judgment

A motion for summary judgmenrishould be rendered if the@leadings, the discovery and
disclosure materials on file, and any affidagit®w that there is no geine issue as to any
material fact and that the movant is entitlejuiigment as a matter of law.” Fed. R. Civ. P.
56(c);see also Anderson v. Liberty Lobby, a7 U.S. 242, 247 (1986).here is a “genuine
issue” of material fact if a trasonable jury could returrvardict for the nonmoving party.”

Galvin v. Eli Lilly & Co, 488 F.3d 1026, 1031 (D.C. Cir. 2007) (quotkuderson477 U.S. at
248). A moving party is thus etied to summary judgment against “a party who fails to make a
showing sufficient to establish the existence oément essential to that party’s case, and on
which that party will bear the burden of proof at triadéWaterhouse v. Dist. of Columbi298

F.3d 989, 992 (D.C. Cir. 2002) (quotitglotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

When considering a motion for summary judgment, “[tlhe evidence of the non-movant is
to be believed, and all justifiable infexges are to be drawn in his favokhderson477 U.S. at
255;see alsdVash. Post Co. v. U.S. Dep't of Health and Human Se&865 F.2d 320, 325 (D.C.
Cir. 1989). However, the non-moving party “may rely merely on allegations or denials in its
own pleading.” Fed. R. Civ. P. 56(e)(2). “While summary judgment must be approached with
special caution in discrimination @5 a plaintiff is not relievedf her obligation to support her
allegations by affidavits or ber competent evidence showing ttiedre is a genuine issue for

trial.” Calhoun v. JohnsgNo. 95-2397, 1998 U.S. Dist. LEXIS 22376, at **7-8 (D.D.C. Mar.



31, 1998) (internal citation omittedff'd, No. 99-5126, 1999 U.S. App. LEXIS 25165 (D.C.
Cir. Sept. 27, 1999).

B. Title VII

Under Title VII, it is unawful for an employer to “fail orefuse to hire or to discharge
any individual, or otherwise to discriminaagainst any individual with respect to his
compensation, terms, condition, or privileges opEyment, because of such individual’s race,
color, religion, sex, or national origin.” 42 U.S.C. § 2000e-2(a)(1). The “two essential
elements” of a discrimination claim under thistsatare “that (1) plairff suffered an adverse
employment action (2) because of fhaintiff's race . . . [or] sex.’Baloch v. Kempthorné50
F.3d 1191, 1196 (D.C. Cir. 2008).

In the absence of direct evidence of disgnation or retaliation, Title VII claims are
assessed under a burden-shifting framework set out by the Supreme Géeioinnell
Douglas Corp. v. Green411 U.S. 792, 802-03 (1973). Pursuanthat framework, the plaintiff
has the initial burden of proving by a preponderaof the evidence a prima facie case of
discrimination. Tex. Dep’t of Cmty. Affairs v. Burdind50 U.S. 248, 252-53 (1981). To
establish a prima facie case of discrimination, Higgins must show that (1) she is a member of a
protected class; (2) she sufféran adverse employment actiamd (3) the unfavorable action
gives rise to an inferee of discriminationWiley v. Glassmarb11 F.3d 151, 155 (D.C. Cir.
2007) (internal quotation marks omitted).

Once the plaintiff has made a prima facie ¢ée burden shifts to the defendant ‘to
articulate some legitimate, nondiscriminatorggen for the [challenged employment action].”
Id. (quotingMcDonnell Douglas411 U.S. at 802). However, tBeC. Circuit has stressed that
once an employer has proffered a nondiscriminatory reasolidDennell Douglasurden-

shifting framework disappears, and the court nsuaply determine whether the plaintiff has put



forward enough evidence to defeat thefferoand support a finding of retaliationVoodruff v.
Peters 482 F.3d 521, 530 (D.C. Cir. 2008ge also Brady v. Offic#f the Sergeant at Arms20
F.3d 490, 494 (D.C. Cir. 2008) (“[W]here an emy#e has suffered an adverse employment
action and an employer has asserted a legitimatediscriminatory reas for the decision, the
district court need not-and should net-decide whether the plaintiff actually made out a prima
facie case undavicDonnell Douglas).

Il. SUBJECT MATTER JURISDICTION

Plaintiff has sued the Inspector GeneraDd6 in his official capacity. Title VII
provides a cause of action agaitiee head of the department, agency, or unit.” 42 U.S.C. §
2000e-16(c). Under Title VII, an “agencig’“an Executive department, a government
corporation, [or] an indemelent establishment.” 5 8.C. § 105. The “Executive
department[s]” are statutorilyefined and include HUD.See5 U.S.C. § 101. “Independent
establishment[s]” are not listed, but are definedmas“establishment in the executive branch . . .
which is not an Executive department.” 5 U.S.C. § 104(1).

Defendant argues that this Court lacks sabmatter jurisdiction because plaintiff has
named the Inspector General as ddént rather than the SecretaffHUD. (Def.’'s Mot. at 15;
Def.’s Reply to Opp’n to Mot. for Summ. J. (“DefReply”) at 3—-4.) Itidrue that the head of
HUD—the executive department—is Secretarpi8hDonovan and the Inspector General is
head of OIG, which is an office within HUCHowever, despite being located in an “Executive
department,” the OIG is also dimdependent establishmentSee United States Dep’t of Justice
v. Fed. Labor Relations Auti39 F.3d 361, 365-66 (D.C. Cir. 1994)he Inspector General’s
Office plainly qualifies as an ‘agency’ becausis iin ‘independent establishment’ . . . [though

may be] viewed as simultaneously ‘in’ the paragency,’ the Departmemtf Justice.”) (quoting



5U.S.C. 8§ 104(1)). Applying this reasoning thourt has subject matterisdiction over the
instant suif

II. PLAINTIFF'S NON-SELECTION FOR DAIG POSITION

Plaintiff contends that she was nokested as DAIG because race and gender
discrimination occurred at all the stages of the selection preseduring the initial screening
when Rokosz was deemed minimally qualifiediniy the ERB rating proas; and in the final
selection, when he was chosen to be DAIGQ.'Y®pp’n at 5, 20.) In response, defendant
argues that there was a legitimaten-discriminatory reason thidtggins was not selected to be
DAIG: Rokosz was better qualified fidre position. (Def.’s Mot. at 2, 17-25.)

Rokosz and Higgins were both strong candidafdsthe initial screening stage, both
applications were deemed minimally qualifiéad passed on to the ERB for consideration.
(Farrior Decl. 1 3— 4.) They received exatltly same score from the ERB panel: they were
rated “very strong” by two of the ERB reviewdgiRaschka and Patterg and “strong” by the
third (Davis). (d. 1 6. Both made the “best qualified” lisind their names were sent to Albert
and Raschka.ld. 11 7-8.) At the conclusion of tirgerviews, Raschka thought they were

neck-and-neck, telling Higgins that she had a fifty-fifty chance of getting the position. (Raschka

& Moreover, plaintiff consents to substituting Seary Donovan as defendant. (Pl.’s Opp'n at
27-28.) Therefore, even if the Inspector Gelneeae not a proper dafdant, this Court would
permit plaintiff to substitute the Secretary of HUD.

® Higgins asserts that she shohlve scored higher than Rokasm speculates that he received
undeservedly high ratings because “senior staftf the ERB reviewers to ensure that Rokosz
was “within reach of selection.”(Pl.’s Opp’n, Ex. 6 (“Higgins 2nd Dep.”) 59:10-60:24.) There
is absolutely no evidence tagport this allegation and much tlwaintradicts it, since he was
found qualified by numerous reviewing entities within HU3e¢, e.g Farrior Decl. | 8; Def.’s
Mot., Ex. 4 (ERB Rating Sheet); Def.’s Mot., Ex. PRI®@ Certification).) Moreover, even if, as
she contends, she should have scored higheRbknsz, it would not have been material to the
selection process. (FarrioeDd. 1 6.) The names of Rokos#iggins, and the six other “best
gualified” applicants were sentithout their ERB scores, #lbert and Raschka for the
interview stage. I¢. 11 6-8.)



Decl. 1 5.) Albert, however, thought that Rokasitperformed Higgins at the interview: her
interview notes describe Rokoag “excellent,” with “greaéxperience with programs and
dealing with people” and indicate that Higgimslations with other OMAP staff were “still a
concern as other staff have come forward regarthese issues.” (Def.Mot., Ex. 7 (“Albert’s
Interview Notes”) at 2, 6.) After the intervieanother OMAP directaspproached Raschka to
raise concerns about Higgins’ ability to interavith her peers, which caused him to also
guestion her ability to work with others. (Raschka Dep. 74:7-74eEalsc/5:18-76:3; 78:2—
78:22, 91:4-91:18).

After considering the canditis’ work experience, interview performance, and
discussions with the candidateslleagues, Albert selected Rokos&he chose him because of
his experience within HUD, private industrydathe military, work with the media and in
preparing congressional testimotkgy roles in major auditsnd the unanimously good reports
from colleagues. (Albert Aff. at 7-8, 11-12Axccording to Albert, Hygins was not chosen
because her experience and role within OIG laited; her previous work was primarily
human resources-related; she lacked experienseveral areas, including congressional and
media relations, which Albert considered tochiéical; and there wasegative feedback about
her ability to get along with her colleague#d. @t 7-8.)

Since defendant has provided a legitimate and non-discriminatory explanation for its

decision to select Rokosz, the burden now shifts back to plaintiff and “the only question is

whether [her] evidence creates a material desputthe ultimate issue ffiscrimination].”
McGrath v. Clinton 666 F.3d 1377, 1380 n.3 (D.C. Cir. 2012) (quotlnges v. Bernank&57
F.3d 670, 678 (D.C. Cir. 20098ee also Hamilton v. Geithnég66 F.3d 1344, 1351 (D.C. Cir.

2012).



V. PRETEXT
A. Selection Process

Plaintiff appears to argue that a juigudd infer discrimination in both the initial
screening and the ERB review stagPl.’s Opp’n at 5.) She irss that the process must have
been flawed because Rokosz should not maade the minimally qualified list during the
screening stage, the “best qualified” list aigrthe ERB review stage, and should not have
received an ERB rating equal to hers. (Pl.’s @Qmi’'5.) The only support she offers is her own
uninformed opinion about the relevance of Rokesgperience and her sdgtive assessment of
her abilities. $eeHiggins 2nd Dep. 52:3-56:13.)

The record, however, indicatetherwise. It appears—nd plaintiff does not dispute—
that the selection process functioned normalig complied with agency procedure€oihpare
Farrior Decl. 11 2—-&ith OPM Guide to SES Qualifications Manué&t7 (2010).) Moreover,
the adequacy (indeed strength) of Rokoszlifjaations for the DAIG position have been
reaffirmed by multiple different actors within OIG, including one person who is a personal friend
of Higgins (Farrior Decl. I 1; Higgins 1Bep. 129:2-129:09) and var®people against whom
Higgins makes no clairaf discrimination. $ee id 155:2-155:4 (denying claims against
Raschka); Higgins 2nd Dep. 13:14-13:18 (denyiagnts against Farrior or Hathaway)).
Therefore, there is absolutely no basis to infer that something “fishy” occi8edalzar v. Wash.
Metro. Area Transit Auth401 F.3d 504, 508—-09 (D.C. Cir. 2005).

B. Relative Qualifications

Plaintiff focuses primarily on the fingtage of the DAIG selection, arguing that
defendant’s reason for choosing Rokosz isextefal because she svésignificantly more
qualified” than Rokosz. (P$ Opp’n at 22-25.) However, her estimation of their relative

qualifications is based on limited knowledge @kBsz’ experience, a narrow conception of the

10



skills necessary for asxecutive-level position,ra her own assessment of her qualificatices (
id; Higgins 2nd Dep. 52:3- 56:13)hich is insufficient.See Vatel v. Alliance of Automaobile
Manuf, 627 F.3d 1245, 1247 (D.C. Cir. 2011) (“It is ksttthat ‘it is the perception of the
decision maker which is relevant, not thé#-assessment of th@aintiff.””) (quoting Hawkins v.
PepsiCo., Ing 203 F. 3d 274, 280 {4Cir. 2000).

In a non-selection case, a pl#incan satisfy her burden of pguasion by showing that “a
reasonable employer would haweifhd the plaintiff to be signdantly better qualified for the
job.” Calhoun v. Johnsqr632 F.3d 1259, 1263 (D.C. Cir. 2011) (quotation marks and citation
omitted). To do so, she must present eviden¢stafk superiority of credentials over those of
the successful candidateS&tewart v. AshcrofB52 F.3d 422, 429-30 (D.C. Cir. 2003¢@ge also
Jackson v. Gonzalg496 F.3d 703, 707 (D.C. Cir. 2007) (“[lprder to justify an inference of
discrimination, the qualificationgap must be great enoughb inherently indicative of
discrimination.”) (quotation marks and citation itted). Absent such a gap, courts “may not
‘second-guess an employer’s penmseindecision absent demonstratdigcriminatory motive.”
Fischbach v. D.C. Dep't of Correctioy®6 F.3d 1180, 1183 (D.C. Cir. 1996) (quotigdton v.
Weinberger696 F.2d 94, 100 (D.C. Cir. 1982)).

Higgins’ central claim is that her OMAP-rétal experience made her better qualified
than Rokosz, who had never worked in OMAP. (Pl.’s Opp’n at 10-12, 22-25.) However,
OMAP-related experience was raopre-requisite for the jolsée Gilbert v. NapolitandNo. 11-

5053, 2012 U.S. App. LEXIS 4277, at *13 (D.C. Cir. Mar. 2, 20123)hd in fact, others who

had held the job did not haexperience in OMAP. As Albetestified, she had not worked

19 seeVacancy Announcemergge alsdOPM, Guide to SES Qualificatioms 1 (2010),
available athttp://www.opm.gov/ses/referencesii@etoSESQuals_2010.pdf (specifically
seeking executives “whose commitment to public policy and admimnisttaanscends their
commitment to a specific agencyssion or an indidual profession”).

11



within OMAP before assuming the DAIG position. ligart Aff at 2, 11.) Nor, for that matter,
had either of the successors to the DAIG position— Frank Rokosz or the current DAIG, Ruth
Ritzema. (Raschka Decl. 1 4.) Understandahlg,may be a consequence of the fact that,
though OMAP experience is useful, it is not asiddle as experience ather OIG work since
the DAIG implements OIG-wide programsSeeAlbert Aff. at 12.) Raschka, who, like Rokosz,
came from an auditing background, confirmedithportance of this gperience for a DAIG.
(Raschka Dep. 101:03-101:20). While Higgind IRIMAP experience, she lacked virtuadlyy
experience with non-OMAP offices, including atiriy and investigations, which are the most
important functions within OIG. (AlbeAff. at 7-8; Raschka Dep. 42:01-48:15; 81:4-81:10
(explaining that Higgins’ interaain with other offices was limitekto human resources issues)).
Although Higgins had more experience with lamresources, that was only one of the
many areas of required competence listethe vacancy announcemengeg suprgpp. 2-3.) In
at least three areas identified on the vacamouncement, Higgins could not compare with
Rokosz: dealing witthe media and CongreSsbuilding coalitions, leaidg people, and reaching
consensus on complex issues; and estabfisivorking relationshipwith colleagues and

subordinates. (Albert Aff. at 7-&ee alsdRaschka Decl. 1 3, #)Albert's contemporaneous

™ In her opposition, Higgins contends that she hls®demonstrated experience in congressional
and media relations. (Pl.’s Opp’n at 13, 22.)isThowever, is not supported by the record. Her
experience in this area is limited to prepaiimgrmation on human resources that may or may
not have made it into Secretddpnovan’s testimony and she haslmo direct contact with the
media. (Higgins 1st Dep. 84:01-87:13.) Rokdszcontrast, had significadirect contact with
congressional staff and media personnel and had wen an award for his work. (Def.’s Mot.,
Ex. 5 (“Rokosz Application”) at 16, 9, 14; Albert Aff. at 12.)

12 Contrary to plaintiff's contetipn (Pl.’s Opp’n at 16—17), there i® material dispute of fact
regarding Albert’s assessmagither ability to interact with colleagues. Indeed, OIG
Ombudsman Matthews testified that “the fioctiin the workplace created by Ms. Higgins was
known by [Albert and Raschka.](Matthews Decl. { 7.) Iratt, Higgins acknowledged this
weakness in her inteiew with Albert. SeeAlbert’s Interview Notes at 2, 6.) The prior
favorable performance assessments of Higginsol@ndercut the fact & Raschka and Albert

12



notes evidence her view that Rokdsd demonstrated ability inl af the required areas except
human resources and that he hgreat experience . . . withedling with people.” (Albert’s
Interview Notes at 1, 4; AlbertfA at 8.) Albert’'s notes frorkliggins’ interview, by contrast,
indicate that she thought that Higgins ledlexperience in multiple areas, and she was
concerned about Higgins’ relatidnp with other OMAP staff give that staff had approached

her with complaints® (Albert’s Interview Notes at 2, 6 Jherefore, there is no reason to doubt
Albert’s conclusion about the caddies’ relative qualificationsCf. Hamilton 666 F.3d at
1355-57) (emphasizing the evidenyiaveight of contemporaneous notes and focus on objective
criteria listed in vacancy announcement).

At a minimum, a comparison of their workperience shows thatdRosz was at least as
gualified as Higgins. Rokosz had over twentgngeof experience withi®IG and ten years of
experience as a supervisoi®sz Application at 5, 9; Akert Dep. 68:14-68:17), whereas
Higgins had only six years of experience within OIG and six yeaggdrience as a Supervisor.
(Higgins Application at 3-5). Rokosz managedjéagroups of people and implemented projects
in cooperation with external actors (Rokogzpiication at 5-8, 15-16, 19-22; Albert Aff., at 8,
11-12; Albert Dep. 68:14—-68:17), while Higgins maev a small office focused on internal

human resources supporSegAlbert Decl. | 6; Rasika Dep. 43:2-45:18, 47:2-47:20

received complaints from Higgins’ colleagues (anthe were more recent than the performance
assessments)S¢eAlbert Dep. 48:20-48:23, 54:21-55:Raschka Dep. 74:3—-74:16; 75:22—
79:2; 90:9-91:18; Matthews Dedl] 6 (documenting numerous complaints about Higgins).)
Even if, as Higgins asserts (Pl.’s Opp’n at,Alpert and Raschka discounted some of the
complaints, her record in this regard stdinnot compare with Roka' unblemished peer

reviews.

13 plaintiff's argument that Brian Howell, ather OIG SES selectee, was the subject of
complaints (Pl.’s Opp’n at 163 utterly irrelevant. There 130 evidence that the selecting
officials in his case knew of any complaints, no indication of the othdicap{s’ qualifications,
and it was not the same selecting officigbedd.)

13



(explaining that Higgins dinot do strategic planning or budgetinglRokosz had participated in
five congressional hearings that year alond, fegeived an award fbiis participation in
congressional hearings, and hadipgated in interview witlreporters from numerous major
newspapers. (Rokosz Application at 5, 9, 15Al6ert Dep. 68:2—68:22.Higgins, by contrast,
had no contact with congressional staff amttemely limited experience in preparing
congressional testimongde supranote 11) or with the medigHiggins 1st Dep. 85:22-87:9.)
Moreover, Rokosz, unlike Higginsde supranote 12), had an established record of successfully
managing people and developingeinof communication withiand outside his organizatich.
(Albert Aff. at 8; Rokosz Application at 15-16 (discussing how he handled the collapse of the
single-family merger market).)

Given this undisputed @&ence, Higgins was noslignificantlybetter qualified” than
Rokosz. Adeyemi v. Dist. of Columhi&25 F.3d 1222, 1227 (D.C. Cir. 2008) (internal quotation
marks omitted). In fact, it may not have been a close call. But, even if it were, that would not
defeat summary judgmenStewart 352 F.3d at 43Gsee also Akal56 F.3d at 1294. Given the
absence of evidence of pretext, “the courshraspect the employenmfettered decision to
choose among qualified candidate&ischbach 86 F.3d at 1183.

C. Other Evidence

A plaintiff attacking an employer’s reasonascourse not limited to comparing his
gualifications against those of the successfutlite and “can also attempt to show by other

means that the explanation was magdo disguise illegitimate biasfka 156 F.3d at 1295,

14 Despite plaintiff's assertions (Pl.'s Opp’n atX2), the fact that she was one of a number of
people who “acted as” DAIG when Albert wasawdoes not prove that plaintiff was better
qualified than Rokosz. Acting DAIGs were cho®ased on their availaliyi when an expected
absence was to occurSdeAlbert Aff. at 12.)
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1299. Despite a substantial record, however, tisaret a shred of evidence that unlawful bias
played a role in this decision.

Although plaintiff devotes much space to hexil that Stephens, not Albert, made this
selection, she nonetheless fails to provideangentiary support fathis assertion. SeePl.’s
Opp’n at 14-15, 27.) On the contrary, the rec@ohonstrates convincingly that it was Albert
alone who made this decision and that she didewsgtive direction from Stephens. (Albert Aff.
at 16-17; Raschka Decl. 1 6; RascBiap. 68:4—68:8; Stephens Dep. 49:19-50'03)nce
plaintiff has not provided evident¢e support her conjecture, hemn self-serving statements . .
. are insufficient to detg summary judgment.Klayman v. Judicial Watch Inc628 F. Supp. 2d
142, 148 —49 (D.D.C. 2009). And, in any case, itredevant because the identity of the
decisionmaker does notimat defendant’s reason for choosing Rokosz.

This renders irrelevant plaifits argument that other congants of discrimination may
have any bearing onghnstant case.SeePl.’s Opp’n at 18, 20.) It isue that, in some cases,
evidence of prior acts may be admissiblshow discriminatory motive or intenSprint/United
Mgmt. Co. v. MendelsohB52 U.S. 379, 387 (2008). Howevplaintiff's vague allusions to
other discrimination cases, none of which have to do with Albertarprobative hereSee id.
(explaining that the inquiry “depeéls on . . . how closely relatecetbvidence is to the plaintiff's
circumstances and theory of the cass&e also Wade v. Wasfgton Metro. Area Transit Auth
No. 01-2006 U.S. Dist. LEXIS 16447, at **6—14 (Apr, 2006) (explaining that evidence of

prior acts may be probative of motive or interitthie discrimination is of the same character and

15 As Raschka confirms, there was no direcfioen higher-level OIG supervisors to avoid
selecting Higgins; if there hackbn, he would not have initiglevaluated Higgins’ chances as
“fifty-fifty” ( seeRaschka Decl. § 5) and, if they had veathto simply avoid promoting her, OIG
hiring procedures would have allowed them pense with the interview stage entirely and
simply hired one of the eight appdicts on the “best qualified” listid; Farrior Decl. § 7.)
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type as that... alleged”) (internal quotationrksaomitted). Albert selected Rokosz, without
input or direction from Stephens, and the ot@mplaints show nothing about her motive.

On the contrary, the record shows thaDictober 2005, Albert promoted Higgins to the
position of Director oHuman Resources. (Albert Decl. {Raschka Dep. at 92:2-92:6.) Then,
in June 2009, she realigned divisions to alldggins to gain broadesxperience beyond the
human resources realmid.(at 92:7-92:11.) This not gnmakes it difficult to impute
discrimination to Albert’s desion a mere six months lateseeVatel 627 F.3d at 1247, but also
supports Albert’s explanation thidiggins’ experience was limited.

Finally, in an attempt to salvage her case, Higgrgues that thereasdispute of fact as
to Albert’s credibility based on insignificant discrepancies in the extensive reQedPI(s
Opp’n at 17-18.) Higgins fails to recognize, hoeethat “factual disputehat are ‘irrelevant
or unnecessary’ do not affect thersuary judgment determinationMolcomb v. Powe|l433
F.3d 889, 895 (D.C. Cir. 2006) (quotiAgqderson, 477 U.S. at 248F Here, there is no basis to
doubt Albert’s credibility simply because sindially did not remember one unimportant
interaction with Stephens. (RIOpp’n at 17.) Similarly, theris no reason to doubt Albert’s
credibility because she could not clarify tiad¢ent of Higgins’ negligible experience in
congressional relatiortseyond “little experience or none.1d() Nor is there support for
plaintiff's contention that Albe has given materially different explanations for Rokosz’
selection. Id.) Higgins insists that she was tdltht Rokosz had more experience in HUD

programs and Albert says that she simply said “programs,” but meant that he had more

® Holcomb 433 F.3d at 895 (explaining that “[a] fastmaterial’ if adispute over it might

affect the outcome of a suihder the governing law”) (quotirinderson477 U.S. at 248);
Gorence v. Eagle Food Ctrs., In@42 F.3d 759, 763 (7th Cir. 2001) (“And it is simply not true,
we want to emphasize, that if a litigant presem®verload of irrelevant or nonprobative facts,
somehow the irrelevancies will add up to relevant evidence of discriminatory intent. They do
not; zero plus zero is zero.”).
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experience in OIG programs (Albert Aff. at 11Regardless, Rokosz has more experience in
both, both are relevant for DAIG dusieand this does not establishttiAlbert is not credible.
(1d.)

Where, as here, there is no evidence sériinination or pretext, the Court must
“assume that the employer is more capablassiessing the significancesshall differences in
the qualifications of the canditis, or that the employer siflgpnade a judgment callAdeyemi
525 F.3d at 1227 (quotinka 4156 F.3d at 1294).

CONCLUSION

For the foregoing reasons, the Court grants defendant’s motion for summary judgment.

A separate order accompanies this Memorandum Opinion.

Is/
ELLEN SEGAL HUVELLE
United States District Judge

Date: April 3, 2012
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