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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DONNA L. POWERS,

Plaintiff,
V. Civil Action No. 11-302 (JEB)

MICHAEL B. DONLEY,
Secretary of the Air Force,

Defendant.

MEMORANDUM OPINION

Plaintiff Donna Powerss a former Air Force officer who believes that her supervisor’'s
failure torank her among her peers is an injustita merits this Court’s interventiorDuring
her tenure in the Air Force, Powers consistently received rave reviews frosugesvisors-
often beingranked firstamong her fellow officers and sometimes even outshining all the other
officersa supervisor had observed in his care€hat changedomewhain 2004when Powers
received a review that touted her many accomplistertaut did not compare her performance to
that of her peers. The absence of a ranking in that report, she contends, “stands as the onl
blemish on an otherwise exemplarydgoof performance evaluatiofisPl. Mot. & Opp. at 24,
and ultimately preventegerfrom being promoted to colonel.

After being denied redress through multiple internal Air Force channels, Plieerthis
suit seeking judicial review of the final decision of thie Force Board for the Correction of
Military Records (AFBCMR), which declined to void, or otherwise remove from Bsve
record, her 2004 performance repdtefendant Michael Donley, the Secretary of the Air Force,

hasnow moved for summary judgment, and Powers has arasged for the same. Because

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2011cv00302/146472/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2011cv00302/146472/22/
http://dockets.justia.com/

Powers has failed to mentconvincingevidence okubstantive oprocedural error with respect
to her 2004 performance review, the Court finds that it must defer ®otrels decision to let

the report stand.

Background

Powers is aetired Air Force officer whase performanceecord in the military is, by all
accounts, quite distinguishedHer supervisorgonsistently gavéer outstandingeviews in her
Officer Performance Reports (OPRs). One of her raters described her“ahatpest, most
enthusiastic, and productive ¢ajm [he had] seen in [hisl7-year AF careet AR at 47-48.
Othersindicated that she was their “top 1%.” AR at 31, 33, 35. Over and over again, in a
variety of duty assignmentBowers’s supervising officersoted her extraordinary performance.
See, e.g.AR at 52 (“talented and resourceful officer, noted for producing superior results under
any conditions”), 39 (“best commander! World class officer: dynamic leadeart, tenacious,
innovative, and tireless”), 46 (“[sJuperb leaderthe very bes— extremely charismatic and
energetic- handles impossible tasks with ease”).

In 2002, Powers began serving under Colonel Robert W. Tiragtbmmander for the
3 Communications Squadron at Elmendorf Air Force Bagdaska AR at28. Tirevold ragd
Powerss performancen 2003 and 2004h her annual OPRsAR at 29, 111. In2003 hestated
that she wasby far [his] number one [squadron commander].” AR9. Powers’s additional
rater that yeay Brigadier General Robertus Remkes, agreed, describing her as the “#1 comm
professional [he had] ever seen within [his] career” and “#1 of 17 [squadron commanders]
support role.” ARat106.

Powers’s 2004 OPR was likewise positive. Tirevold called her a “dynamavi/ys’

and “strong” leadeand an“expert negotiator.” AR at 12. Henoted furthermore,that the



“[ulnit excelled under her leadershiggnd that she optimized contractor efforts, saving the
government “a whopping $1M annuallyld. Powers’s additional rater in 2004 was Brigadier
General MichaeSnodgrass, who also had positive comments on her performihet.13. He
stated that she was “an excellent leader” with “superb staff skills” ands#iVfg impact on [the]
wing.” Id. Neither Tirevold nor Snodgrasstratified Powes’s performancén her 2004 OPR
—that is they did not rank her numerically relative to her peers.

In 2004, Powes went beforex board to be considered for promotiorcolonel. ARat
115. Among the package of materials reviewed by the boardavia®motion Recommendation
Form completed by Snodgrasdd. Snodgrasswvrote a number of positive comments about
Powers’s performancand also quotedeveral “stratification” remarksby others who had
supervisedcher—e.g., “Top 1%’ says CENTCOM J2,” “#1 of 17 spt Sq/CCs’ says 3 WG/CC.”
Id. His overall recommendation was “promotevhich is the intermediate optiobetween
“definitely promote” and “do not promote this boardd. The board ultimately decided not to
promote Powers to colonel in 200AR at 3.

Powers believes her 2004 OPR was unjust and contributbts tton-promotion.SeePI.
Opp. & Mot.at 5 AR at 7-8 (“If | were not selected [for promotion to colonel], | @ertain this
report will be the reason.”) Specifically,shethinks the lack of stratification in her 2004 OPR
suggests a decline in performance from the previous year in which Tirevold éclsbat was
“by far [his] number one [squadron commandefR at 7-8, 29.

Seeking to have the OPR removed from her red@oaversappealed to the Evaluation
Reports Appeal Board, which denied her appeal. aAR46. She alscappliedpro se to the
AFBCMR. AR at7-8. Before rendering its decision, the AFBCMR sought an advisory opinion

from Headquarters Air Force Personnel Command, Directorate of PersonneianProg



Managemen{HQ AFPC/DPPE), whichecommended denying Powers’s requiestvoid her
2004 OPRAR at 18-19. TheBoardultimatelydeclined to grant relief, finding thansufficient
relevantevidence hgl] been presented to demonstrate the existence of error or injusticat’ AR
5. Powers subsequently submitted two requests for reconsideration, one in which she
representedherself and one in which she was represented by courddelat 6263, 85101.
Both were deniedAR at54-56, 71-73.

On February 4, 2011, Powers fileédis action seeking administrative review the
AFBCMR’s final decision. Defendant Michael DonlagdPowers hee filed CrossMotionsfor

Summary ddgment, which the Court now considers.

. Legal Standard

Although styled Motions for Summary Judgment, the pleadings in this case more
accurately seek the Court’s review of an administrative decision. Thaasdaset forth in Rule
56(c), therefore, does not apply because of the limited role of a court in reviewing the

administrative record.SeeSierra Club v. Mainella, 459 F. Supp. 2d 76;%9(D.D.C. 2006)

(citing National Wilderness Inst. v. United States Army Corps of Eng'rs, 2005 WL 691775, at *7

(D.D.C. 2005); Fund for Animals v. Babbifip3 F. Supp. 96, 105 (D.D.C. 1995), amended on

other grounds967 F. Supp. 6 (D.D.C. 1997)). *“[T]he function of the district court is to
determine whether or not as a matt€ law the evidence in the administrative record permitted
the agency to make the decision it didd: (internal citations omitted). Summary judgment thus
serves as the mechanism for deciding, as a matter of law, whether the agenctyis supported
by the administrative record and otherwise consistent with the APA standardie.reSee

Richards v. INS, 554 F.2d 1173, 1177 & n.28 (D.C. Cir. 193i#®d inBloch v. Powell, 227 F.

Supp. 2d 25, 31 (D.D.C. 2002)f'd, 348 F.3d 1060 (D.C. Cir. 2003).
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The Administrative Procedure Act “sets forth the full extent of judicial aittheo

review executive agency action for procedural correctneB€C v. Fox Television Stations,

Inc., 129 S. Ct. 1800, 1810 (2009). It requires courts to “hold unlawful and set aside agency
action, findings, and conclusions” that are “arbitrary, capricious, an abuse coétidis, or
otherwise not in accordance with law.” 5 U.S.C. § 706(2)(Ahis is a “narrow” standard of

review as courts defer to the agency’s expertMetor Vehicle Mfrs. Ass'n of U.S., Inc. vi&e

Farm Mut. Auto. Ins. Cp463 U.S. 29, 43 (1983). An agency is required'eéxamine the

relevant data and articulate a satisfactory explanation for its action includirsgioaal
connection between the facts found and the choice mdde(internd quotation omitted). The
reviewing court s not to substitute its judgment for that of the agenicly,”andthus ‘may not
supply a reasoned basis for the agency's action that the agency itself has nbt Boxeman

Transp., Inc. v. ArkansaBest Freght System, In¢.419 U.S. 281, 2886 (1974) (internal

guotation omitted). Nevertheless, a decision that is not fully explained may be uphbkl “

agency's path may reasonably be discernédl.at 286.

1.  Analysis

Powers’s Cmplaint against the Sedegy has two components-irst, she alleges thtte
AFBCMR’s final decision-declining to remove Powers’s 2004 OPR from her reeorlated
the APA because it wdarbitrary, capriciousan abuse of discretionnsupported by substantial
evidence or was otherwise contrary to laiv Compl., T 57 (citing APA, 5 U.S.C. 8§ 706).
Second, she alleges that tBeards decision was “contrary to applicable regulations” and,
consequently, violated her “constitutional right to due process of ldd.,” 1 5966. If the

Court finds in her favor, Pow requests that ¥oid her 2004 OPR, direct her promotion to



colonel pr direct that a board be convened to condi@epromotion) and award back pay up to
$10,000.1d., 1 67.

The Secretary contends that theu@should award him summary judgment because the
decision of the Board isugported by substantial evidence and Powers radsidentified an
actionable due process interest, let alpnevenerror. SeeDef. Mot. at 12. Plaintiff in her
Opposition nowconcedes heranstitutional due process claim, so only her APA claim remains
at issue SeePl. Opp. & Mot. at 25 (“While Plaintiff may not have an actionable Constitutional
claim based upon the Air Force’s violations of its own regulations, this Courthebess
remains empowered to inquire as to whether an action of a military agencyneemdothe law,
or is instead arbitrary, capricious or contrary to the statutes and regulgbwaming that
agency.”).

With respect to the APA claim, Poweggses two central argument$She firstmaintains
thatthere is substantial evident®at Tirevold’s lack of stratification in the 2004 ORRfairly
indicates a decline iner performancewhich hefailed to conveyo her before issuing the report
and which is inconsistent with hactualperformance during the rating perio&eePI. Reply at
2-3; Compl., 11 4314. She argues, in addition, that the record shb@sSnodgrass failed to
examine Powers’Bersomd Information Filebeforesigning her OPR See PI. Opp. & Mot. at
17-18. According to Powershéseactions by Tirevold and Sdgrass violatd Air Force

requirements. _& Compl., 11 4548; see alsoDef. Exh. 1 at 21 AFl 36-2406§. These

violations, she suggests, mean thatBloard’s decision to allow the 2004 OPR to remaihen
record was not supported by substantial evide&sse=PI. Opp. & Mot. at 18.
In reviewing the Motions for Summary Judgment on Powers’s APA claim, the Colurt wil

first consider the Boatd findings with respect to Tirevold@ecision not to stratify Powers in



her 2004 OPR. It will theturn to the Board’'s decision regarding Snodgmmstutiesas an
additional rater anceviewer.

A. Stratification

There are two issues surrounding the lack of stratification in Powers’s 2004 OPR. The
first is whether the Board had substantial evidence to suppaxntdusionthat the absence of
stratification was not “error or injustice AR at5. The seconduestion as framed by Plaintiff
is whetherTirevold failed to notify Powers that her performance had declined since her 2003
OPR. Since Powers does not point to, and the Court is not aware of, a specific regulation
requiring ratergo inform their supervisees when their performance suffers, the Canronly
assume that Powers’s claim is that Tirevold did not give her regular performeeatieatk as
required under Chapter 2 of AFI-2806. The Court must thus determine if the Board had
substantial evidence to determine sufficient feedback was given.

In evaluaing the Board’s findingsthe Court must keep in mirtle deferencgenerally
owed to agency actions under the APA.the agency “exercised its discretion in a reasoned

manner,” the Court must “defer to the agency’s ultimate substantive decigicgis' v. Sec'y of

Air Force 866 F.2d 1508, 121(D.C. Cir. 1989)(citing Citizens to Preserve Overton Park v.

Volpe, 401 U.S. 402, 416 (1971)When undertaking judicial review of an agency decision, the
district court’s role is “to determine onlyhethe the Secretary’s decision making process was
deficient, not whether his decision was corfe@eeid. at 1511.

The agency is entitled ®ven greater deferenadien its decision concerns the correction
of military records See e.q.,id. at 1514 (nilitary records corrections boards benefit from an

“unusually deferential application of the ‘arbitrary or capricious’ starija@hrgill v. Marsh

902 F.2d 1006, 1008 (D.C. Cir. 1990) (“heightened defetfgnedes v. Ball, 872 F.2d 491, 495

(D.C. Cir. 198®) (“exceptionally deferential”). Although all agencies subject to APA review are
7



held to the standard outlined in § 706, “the question whether a particular action eryauduitr
capricious must turn on the extent to which the relevant statute, orsotivee of law constrains
agency action.”ld. While a “broad grant of discretion ... does not entirely foreclose review,” it
“substantially restrict[s] the authority of the reviewing court to upset #eeretary’s
determination.” Id. Congress has grantélde ®cretaies of military departmergwide latitude
with respect to the correction dfieir department'secords. Specifically, the Secretary is

authorized to correct such records when ¢@nSiders it necessaty correct an error or remove

an injustie.” 10 U.S.C. § 1552(a)(1) (emphasis added). In other wbhedsay choose to let
“even an undisputed error or a conceded injustice” stand if he does not believe it necessary to
correct it. SeeKreis, 866 F.2d at 1514Given the Secretary’s broad discretion, and the extreme
deference he is correspondingly owed, the D.C. Circuit has stated that “perhapseomigst
egregious decisions [involving military records correction] may be prevehiettie courts.Id.

at 1515.

With this in mind, the Courhow turnsto the Board’'sfinding that the absence of
stratification comments in Powers’s 2004 OPR was'&wbr or injustice.” Powers argues that
Tirevold’s failure to compare her numerically to her peessggests that her performance
declined from the previous year, when he ranked her “by far [his] numbefsqunadron
commander].” ARat 23, 29. Lack of stratificationalone cannof however, constitute error
because stratification gptionalin OPRs— as even Powers acknowledge&&eePl. Opp. & Mot.
at 24. In an Air Force document that provides guidance to officers challehgingerformance

reviews, it states that stratification comments amet “mandatoryfor inclusion [and] their

omission does not make the report inaccurate.” PIl. Exh. 2 at 17 (Correcting Officer istedEnl

Evaluation Reports, AFI 38401, 1 A1.5.1 (Feb. 20, 2004)) (emphasis in origirs@g alsAR




at 1819. Tirevold's decision not to stratify Powers whasa judgment calthat he was fully
entitled tomake. Not only has Powers failed to show that this decision violated established Air
Force procedures, she has conceded it didBeeAR at 23 (“I am fully aware that stratification

is not a required part of the rating process.”).

Furthermore, the lacsf stratification was not a mere oversight by Tireydldt rather an
affirmative decision on his part. Tirevold stated in an email to Powers that] basais
observations of her performance, “it was not appropriate to provide the samecatiaifiin
her 2004 OPR as in her 2003 report. AR at 9. Tirevold had expressed “concerns” about
Powers’s performance, and in his judgment, he could no longer say she was his best squadron
commander.ld. According to Powers, however, her performance had irréatained constant
or improved, as evidenced by her nomination for the highly competitive and prestigimesR.an
Sijan USAF leadership award. AR at 113; Compl., 1 44. Her nomination carresvhitht
here, however, because Powers herself statddittiaaas not Tirevold but his successor who
nominated her — and he did so “lacking information to the contrary.” AR at 23.

In any event, aurts are not in the business of substituting their judgment for that of
military officers. In light of separaticof-powers concerns, “the judiciary [must] be as
scrupulous not to interfere with legitimate [military] matters as the [military] must bpudous
not to intervene in judicial matters.Kreis, 866 F.2d at 1511. This is especially true when the
challengedagency decision is a supervisor's subjective evaluation of an offiseeGuy v.

United States608 F.2d 867, 871 (Ct. Cl. 1979) (“The process of evaluating officers by other

officers is an inherently subjective process ...."); Cone v. Caldera, 223 F.3d 789, 793 (D.C. Cir
2000) (allowing the courts to become “a forum for appeals by every soldiatishesl with his

or her ratings ... would take the judiciary far afield of its area of competence’DTh Circuit



has noted that courts are “spectacularguited” to “reassess the relative rankings” of military
officers, thereby “confirm[ing] the wisdom of deferring to the reasonablgmedt of the

Correction Board.” Cone 223 F.3d at 795see alsd@argisson v. United States, 913 F.2d 918,

922 (Fed. Cir.1990) (“A court lacks the special expertise needed to review reserve officers
records and rank them on the basis of relative merit.”). The Court would thus clearly be
overstepping its bounds were it to substitute its judgment for Tirevold’s in reg&iditiff's
performance.
In addition to substantive errolBpwersalsocontendghat Tirevold failed to apprise her

that her performance had suffered since her 2003 OPR, and in so doing, committed procedural
error. Compl., § 43. Although Powers implies that supervisors are obliged to convey any
concerns about performance to their supervisgesites onlygenerally toAFI 36-2406, a 149
page document that governs enlisted and officer evaluations; she does not a@oynpaoticular
provision Tirevold allegedly violated. As far as t@eurt can tell,AFl 36-2406 does not
specifically require supervisors to inform their supervisees of declind®iinpgerformance. It
simply directsraters to give performance feedback to ratees at regulavalstebee AFI 36-
2406, § 2.2.2.1. Such feedback consists of “private, formal communication” in which a rater
informs a ratee of what is expected of her and “how well [she] is meeting those eapsctat
Id. at 1 2.1. It is not a violation, furthermofer a supervisor’'s evaluation in an OPRditfer
from the feedback he has given the officer during the rating period:

While current Air Force policy requires performance feedback for

personnel, a direct correlation between information provided during

feedback sessions and the assessments on evaluation reports does

not necessarily exist. For example, if after a positive feedback

session, an evaluator discovers serious problems, he or she

must record the problems in the evaluation report even when it

disagees with the previous feedback.... Lack of counseling or
feedback, by itself, is not sufficient to challenge the accuracy or

10



justness of a report.

AFI 36-2401, 1 A1.5.8. Powers thus has no ground to stand on.

The only remaining question, thereforge whether Powers received sufficidaedback.

As a lieutenantolonel, Powers was entitled to receive an initial and a midterm feedback session.
AFI 36-2406 at Table 2.1. Initial feedback mustcur within 60 days of when the rater first
begins supervising éhratee(and need not be repeated in subsequent reporting perards)
midterm feedback must be conducted “midway between the date supervision begins and the
projected clos®ut date of the next EPR/OPRIY. at Table 2.1, nn.-2. The initial feedback
session is not at issue here as Tirevold began supervising Powers well thefarstevant
reporting periodj.e. June 2003 touhe 2004, and the midterm feedback, which took place on
December 15, 2003, is welbcumented in the recor&eeAR at 3, 13, B. In any event, Powers

does not dispute that these feedback sessions occurred. There @njhlasevidence that
Tirevold provided the feedback requiregthe AFI.

Even if Tirevold had been required itdorm her“of changes in [her] performance that
would adversely impact his evaluation,” AR at 7, there is substantial evidence that e th
response to a certified letter Powers sent Tirevold requesting an exgiaiwather 2004 OPR,
Tirevold wrote that he “did discuss issues and concerns with [her] during [théang $ped back
[sic] session,”in which Powers relayed “the medical issue [she was] dealing with.” AR at 7, 9.
He further explained that her OPR was “not intended to be negative and indicatfsasiy
accomplishments ... [but] [n]ot everyone can get the number 1 or a [DefinitelyoRjon? AR
at 9. Finally, Powers contends that Tirevold did not have a feedback session with her in the
spring of 2004, though she does recall “initiating several conversations with [him]ardirey

[her] health.” AR at 22.

11



Given the extremely high burden for reversing the decision of a military dsecor
correction board, the Court finds that Powers has not presented sufficient evinevereaint
disturbing the Board’s decision in relation to Tirevold’s 2004 OPR.

B. Additional Rater and Reviewer

In addition to complaining about the lack of stratification, Powers challenges th&#€Boar
decision on the ground th&nodgrasslid not carry out his duties as her additional rater and
reviewer. One of theesponsibilities of the additional rater is to “review[] the RIFand
return[] [the] report to the rater for reconsideration, if appropriate, torenan accurate,
unbiased, and uninflated report.” AFI-2806, T 3.2.2.1.Reviewers are subject to thanse
requirementand are also given authority to seek out additional information and note
“nonconcurrence” with previous evaluatoiSeeAF 36-2406, T 3.2.3.1-3.

Powers argues th&nodgrass could not have complied with the requirement that he
review the PIF because he was traveling betwiese 28 and August 22, 200AR at 95, 140
45. He was thereforaot on the basen July 1, 2004the date he signed the OPRd.
According to Powers’s affidavit, her PIF was tre base- and only accessible from ah
location —from the date it was signed by Tirevold (June 4, 2004) until Powers left the base on
August 11, 2004.AR at 9495, 135137. Since the official sigaut sheet indicates that no one
checked it out during that period, Powers concludes that Snodgrass did not look atiedoride
signing the contested repo®eeAR 94-97; Compl., 1 46; Pl. Mot. & Opp. at 18-19.

The Board 6dund this evidence unpersuasive. AR at 73. In denying Powers relief, i
relied, in part, on an advisory opinion from the Evaluation Appeals Program (@iR®IDEP)
DPSIDEPstated that the fact that Snodgrass awayrom the base the day he signed the OPR
“is not evidence that he did not review the PIRR at 72. He “could have made arrangements

to review the PIF before departure, had someone review it and brief him, hacthwiedthim,

12



reviewed it when he actually signed the report, etc.” AR at 147. The opinion also notbeé tha
requirement that evaluators review the PIF is intended to “ensure [theyjvare af the duty
performance of those individuals they are evaluating, through what segrnjeans are
available, which includes but is not limited to personattegay contact, reviewing of records,
gathering information from those who have direct kisolge of her performance, etc.” AR at
72. Adopting DPSIDEP’s rationale, the Board concluded that Snodgrass’s travkilecilene
is insufficient to show that he failed to carry out his duties as an additioanlarad reviewer.
AR at 73. This is a onclusion that this Court, given the deferential standard of review, finds no
reason to disturb.

Powers also argued to the Board that if Snodgrass had reviewed her OPR, he would have
noticed that Tirevold’'s comments in Powers’s 2003 and 20B&s “differed radically” from
one anotheand sought additional information to ensure an accurate and unbiased report. AR at
95, 99, 136. To the extent she raises that argumentdem@pmpl., § 47, Pl. Mot. & Opp. at
21, the Court finds it purely speeative. Tirevold's reviews of Powers in 2003 and 20&h
hardly be dewibed as radically different; even if they varied degree, both were clearly
positive. SeeAR at 9, 2829, 110111. In any event, there could be a variety of reasons for
variationsin OPRs. &Een dramatic changes in a rater’'s revieinam year to year do not
necessarily indicate an inaccuradyis therefore unreasonable to ask the Court to conclude from
the fact that Snodgrass did not seek additional information regarding Powers’s 200daDR&R
did not review her PIF.

The burden borne by a plaintiff challenging the decision of a militaryrdsccorrection
board is a exceedinglyhigh one. She “must prove ‘clearly and convincingly’ that the

‘presumption of regularity’ in th@reparation of administrative records should not apply, and

13



that ‘[a]ction is warranted to correct a material error, inaccuracy, or injtistiGane 223 F.3d

at 792793 (citation omitted)see alsdFrizelle v. Slater 111 F.3d 172, 177 (D.C. Cir. 1997)

(plaintiff must overcome “strong but rebuttable presumpti@t administrators of the military,
like other public officers, discharge their duties correctly, lawfully, angoiod faith” (internal
guotations omitted)).Here, the Courpresumeshat Snodrass carried out his dutiéathfully,
and the scant evidence and speculative theories Powers toffgrs contrary fall far short of

what she needs to prevail.

V. Conclusion

For the foregoing reasons, the Court will grant Defendant’s Motion for Summary
Judgment and deny Plaintiff's Crebtotion. An Order consistent with thi®pinion will issue

this day.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: February 23, 2012
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