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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BARBARA M. CASEY,
Plaintiff,
V. Civil Action No. 11-0441(BAH)
Judge Beryl A. Howell
RAY MABUS,
Defendant.

MEMORANDUM OPINION

The Plaintiff Barbara M. Casey, an African Ameriegoman,brings thissmployment
discriminationaction against Ray Mabus, Secretary of the Navy, under the doctrine of
respondeat superigpalleging violations of Title VII of the Civil Rights Act of 1964, as arded,
42 U.S.C. 88 2000et. seq.and the Civil Rights Act of 1991, 42 U.S.C. § 1981. A motion to
dismiss the plaintiff's Complaint pursuantfep. R.Civ. P.12(b)(6) is pending before the
Court! The Court grants the defendant’s motion to dismiss for the reasons explained below.
I. BACKGROUND

On February 23, 2008 e plaintiffbegan working for the Departmenttbe Navy as a
Police Oficer, which is aGeneral Schedule GS’) Grade6 position within the standard federal
government pay scale. Compl. {Approximately fiveand a half years later, on November 23,
2008, the plaintiff received a promotionadsS7 gradePolice Officer Instructopositionwithin

theTraining Divisionof the Navy Police, where “she was to work with New Police Hires &s the

! The defendant has also moved to dismiss the Complaint pursurats. ®. Civ. P. 12(b)(5) because the
plaintiff failed to serve the defendant in a timely manner withind& of filing the Complaint, as required by
Fed. R. Civ. P. 4(m). The Complainas filed on February 25, 2011 but was not served until July 16, 2011, eleven
days after the 12@ay period for service had elapsed. The plaintiff seeks to have the untenélye excused due
to her counsel “inadvertently miscalendar[ing] the origg®lice deadline.’"Mem. of P&A in Supp. of Pl.’'s Opp’'n
to Def.’s Mot. to Dismiss (“Pl.’s Opp’n Mem.’gt 5 (citing Rucker v. Architect of the Capitdlo. 08cv-0767,
2012 WL 2368865 (D.D.C. June 25, 201BYLF No. 61. Since the pending motion to dimsis resolved on other
grounds, the Court need not address the merits of defendant’s motiooumias of untimely service.
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reported to the commandld. 9 9, 11. Following her promotion, the plaintiff received direct
orders fromChief of Police Larry Graves, an African American mdk. § 11.

At the time of hepromotion, the plaintiff wasertifiedin many areabut had not yet
obtained Firearms Instructor Certification, Instructors School Cettditeor Navy Instructor
Certification. Id. § 10. Until the plaintiff obtained the missing certifications, she was instructed
by ChiefGravesto assist Training Department supervisors Lieutenant Richard Leon (anidispa
male)and Lieutenant William Shively (an African American madgth trainings in the areas in
which she was certifiedld.

The plaintiff allegeshatwhile she worked undetpervisors Lt. Leon and Lt. Shively
they “repeatedly planned and conducted training and did not include [her] in the planning
process or the adlitraining of police officerstiespite the fact thahewas“a new instructor in
thatdivision” and was'certified to teaclsome of thoseourses’ Id. Shestates thain July and
August 2009 sheequestedthe training needed to acquitlee missing certificatioridout was
never provided with such trainingd. Plaintiff alsostateghatshe “requested to attd training
at the Federal Law Enforcement Training Center,” which she allegesnatesi“as ‘requiredfor
male officers of lesser rankd.

On August 28, 2009, while working under Lts. Leon and ShigdgurityOfficer
Richard Sypher-a Caucasiamaleand a supervisor of the plaintiff—informéake plaintiffthat
she was responsible for ensuring that Naval Support Ac{ifNiBA”) North Potomaga group
of Naval installations in the Washington, D.C. area) “continued to lead the regiomimngra
compliance.” Id. I 12. Shortly thereaftepn September 4, 200€@hief Graves and Officer
Sypher informed the plaintiff thashe would be overseeing the Training Department because Lt.

Leon anl Lt. Shivelyhad beempromoted.” Id. § 13. The plaintiff claims that at that timée



presented Chief GravesidOfficer Sypher with reportdemonstrating the trainindeficiencies
in the departmerthat existed prior tberpromotion to Police Officer Instructor apdesenteda
futuretraining schedule that waliblleviate these deficienciésld. The plaintiff requested
access to a training laptop and personnel assistance from NSA North Potoralegbatthat
shenever receivetthe necessary equipment or assistance . . . to properly and successfully
conduct” training coursedd. Theplaintiff, however, was providegersonnel assistance for her
first training coursein September 200@om Sergeant Timothy May, an African American male
instructor from NSA Washingtond § 14

In October 2009, thplaintiff again requested assistance from Sgt. kaarding
upcomingtrainingcourses.ld. I 15. The plaintiff allegesthatOfficer Sypher responddd this
request “in a demeaning manner, suggeshagshe wasconfused’as to how NSA North
Potomac was to interaatith NSA Washington.”ld. Although the plaintiff was not provided
assistance from Sgt. May, she was providssistancérom James Williams, an officer from
outside the commandd.

On November 19, 2009, Chief Graves informedglantiff that, effective December 6,
2009, she would be reassigned to “A-Squad as a Field Supervisor, a position that i® la&ral t
position as a Police Officer Instructor,” where she would be working duringgtytene shift.
Id. 11 16, 33. The plaintiff alleges that she was not given an explanation for ther tramdfe
that, as a result of this changég“would be returning to the same or similar shift work,
entailing duties that werghe same or similar to the duties of the position [she] was in prior to
her promotion” to Police Officer Instructofd. According to the plaintiff, althoughhe Field
Supervisor position provided [her] with some supervisory responsibilities, the division and

position were less prestigious, the position did not provide [her] with the opportunity te aliliz



of the teaching certifications she had received, and the position provided heswith le
professional growth and fewer opportunities for career advancendnf|’16.

The day after being informed of herassignment,roNovember 20, 2009, the plaintiff
contactedhe Department of the Navyisqual Employment Opportunity EEQ’) office to
initiate counselingld. 116, 17. Ten days later, on November 30, 2009, the plaintiff submitted a
letter of hardshipo Chief Graves explaining th&he sudden change in her job title and
responsibilities, and the sudden change in her work schedule were the cause tkgsefatrs
[hed.” Id. 7 18. Additionally, the letteexplained that “her sudden reassignment to A-Squad
daytime shift would cause her family extreme hardsmpting thather reassignmentould
makeit difficult for herand her husband to transport their daughtantbfromschool. Id. In
response to this lettern®ecember 7, 2009, Chief Graves informedglantiff that to address
the concerns she expressed in her letter of hardsgigpould bereassigned to the Aquad
midnight shift instead of the dashift, effective December 20, 2009. | 20.

The plaintiff alleges tht, afterinitiating EEO counseling anduestioning her
reassignment, the plaintiffiet with both Chief Graves and Officer Sypher and was told by
Officer Sypher thatthe Training Division was not satisfied with her training numbetd.”

1 19. The plainiff allegesthere had beeno priordissatisfaction expressedthin the Training
Division abouther work performancand that, despite hmisgivings stated in the meeting
Officer Sypher offered to put a statemémtvriting that emphasizetthe was a good worker and
was indispensable to the commanttd’ In a meeting with the plaintiff oDecember 7, 2009,
however Officer Sypher denied making thedfer andallegedly threatened the plaintiff by

statingin a loud and aggressive manner,” while “slam[ing] his hands on the diesK;if he



were to put any statements in writing, those statements would include an ewaloatiwould
lead to a demotion.’ld. § 21.

Three months following this encounter and her reassignment, on March 10, 2010, the
plaintiff filed a formalcomplaint with theEEO, which was dismissed on November 4, 2010, and
the plaintiffreceivednotice of the dismissal on November 29, 20Id.16. The plaintiff then
filed the Complaint irthe instant case drebruary 8, 2011, within 90 days of receipt of the
Final Agency Decisionld.; see42 U.S.C. § 2000&6(c).

The plaintiff alleges, in three counts, that the conduct of the Departohere Navy
employees violateditle VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 88 2000e,
et. sed.and the Civil Rights Act of 1991, 42 U.S.C. § 1981. plantiff specifically asserts
that the defendant engaged in race and gender discrimination (Count I} erbatgile work
environment (Count 1), and improperly retaliated against henfoating contact with the EEO
(Count Ill). SeeCompl.q11, 23-49. She seeknter alia, lost wages, compensatory damages,
attorney fees, and declaratory and injunctiveefelSeead. at 13

Pending before the Cougthe defendant’s motion to dismite Complainunder [ED.
R.Civ.P.12(b)(6). Upon consideration of this motion, and as explained below, the Court agrees
that the plaintiff has failed to adequately state claims of race and glisd@mination, hostile
work environment, or retaliation. Consequently, the defendant’s motion to dismisstedgra
and the plaintiff's Complaint is dismissed.

[I. DISCUSSION

To survive a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6), a plaintiff

need only plead “enough facts to state a claim to relief that is plausibkefanat and to

“nudge[ ] [his or her] claims across the line from conceivable to plausiBlell’Atl. Corp.v.



Twombly 550 U.S. 544, 570 (200Bee alsd-ED. R.Civ. P.12(b)(6). “[A] complaint [does not]
suffice if it tendersnaked assertigg]’ devoid of further factual enhancemerit.Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotimgvombly 550 U.S. at 557). Instead, the complaint
must plead facts that are more thamérely consistent witha defendans liability”; “the

plaintiff [musf plead[]factual content that allows the court to draw #s@sonable inference that
the defendant is liable for the misconduct allegdd.”at678 (quotingTwombly 550 U.S. at
557} accordRudder v. Williams666 F.3d 790, 794 (D.C. CR012). The Court “musissume
all the allegations in the complaint aredr(even if doubtful in fact) . . . [and] must give the
plaintiff the benefit of all reasonable inferences derived from the factgedlleAktieselskabet
AF 21. November 2001 v. Fame Jeans, 525 F.3d 8, 17 (D.C. Cir. 2008) (citations and
internal qudation marks omitted).

The defendanprimarily argues that the plaintiff's Complaint should be dismi$setivo
reasons. Firsthe defendant argues thihe plaintiffhas failed to allege @ognizable “adverse
employment actionivith respect to hedisparate treatment and retaliation clain®f.’s Mot. to
Dismiss (“Def's Mem.”) at 5-13, 15-16, ECF No. 4. Secotde defendant argues ttihe
plaintiff has failed to allegécts that would elevate her workplaceatment to the level of a
“hostile work environment.”ld. at 13-14. The Court agreeand as a result grants the
defendant’s motion to dismiss the Complaint.

A. Adverse Employment Action

Title VIl of the Civil Rights Act makes it unlawful for an employerdiscriminate
against any individual “because of such individual’s race, color, religion, sex, @nalatrigin.”
42 U.S.C. § 2000&fa)(1). Under Title VII, “the two essential elements ofscdimination

claim are that (i}he plaintiff suffered amadverse employment action (Ggcause of the



plaintiff's race, color, religin, sex, [or] national origifi. Balochv. Kempthorng550 F.3d 1191,
1196 (D.C. Cir. 2008)accordBrady v. Office of the Sergeant at Air620 F.3d 490, 493 (D.C.
Cir. 2008).

An “adverse employment action” isd' significant change in employment status, such as
hiring, firing, failing to promote, reassignment with significantly diffenegponsibilities, or a
decision causing significant change in benéfitBaird v. Gotbaum662 F.3d 1246, 1248 (D.C.
Cir. 2011) (quotindouglas v. Donovarb59 F.3d 549, 552 (D.C. Cir. 20093ge also Stewart
v. Ashcroft 352 F.3d 422, 426 (D.C. Cir. 2003) (“[An] [a]dverse employment action[entails
a] tangible employment action evidenced by firing, failing to promotenaiderable change in
benefits, or reassignment with significantly different responsibilifie®\h adverse employment
action occurs if an employee “experiences materially adverse consequenciasgatie terms,
conditions, or privileges of employment or future employment opportunities such that
reasonable trier of fact coufohd objectively tangible harm.Forkkio v. Powell 306 F.3d 1127,
1311 (D.C. Cir. 2002).

“IN]ot everything that makes an employee unhappy,” however, “is an actioadiree
action.” Baird, 662 F.3d. at 1250 (quotiigouglas v. Donovarb59 F.3d 549, 552 (D.C. Cir.
2009)). Courts have routinely recognized the difference between “purely subjeptiesi’ on
the one hand and “objectively tangible harm” on the otBewe, e.g., Holcomb v. PowelB3
F.3d 889, 902 (D.C. Cir. 200@nternal quotation marks omittedBecause adverse
employment actions must be “significant” and entail “objectively tangiagtenti the Supreme
Court has recognized that “in most cases ¢asly employment actions] inflictfirect economic
harm.” Burlington Indus., Inc. v. Ellerttb24 U.S. 742, 762 (1998) (emphasis addéd)a

result, “[c]ourts applying Title VII have consistently focused on ‘ultimatpleyment decisions



such as hiring, granting leave, discharging, promoting, and compensating . . . Jand not
interlocutory or mediate decisions having no immediate effect upon employmentauonditi
Taylor v. FDIC 132 F.3d 753, 764 (D.C. Cir. 1997).

1. Disparate Treatment (Race and @enDiscrimination)

The plaintiff alleges in Count | of the Complaint that the defendant discrimingaeasa
herbecause of her race and gender in violation of Title Yilan attempt tadequately plead
the elements of this claim, the plaintiff alesgthatshe sufferedeveral adverse employment
actionsat the hands of the defendant. In particular, she alleges that sh@)Adsnied training
that was mandatory for maleg?) “exclu[ded] from participation in planning trainigurses
andexclu[ded] from assisting with or teaching training cours€3);'denied equipment that was
essential to the optimal functioning of her position [and] denied assistance thatessang to
properly train officers)” (4) “accus|ed]of responsibility for low trening number§and as a result
“transferred to a less prestigious position and to a shift that had fewer oppesttonitcaree
growth and career enhancenieand (5) faced “demeaningreatment and threat of demotion”
from her superiorsCompl. 1 10, 13, 15, 16, 26, 33; Pl.'s Opp’n MaiB. As discussed below,
the Court finds that, assuming the truth of these allegations, none of them qualifiesduadbyi
or in combination—as an “adverse employment action” under Title VII.

a. Denial of Training Oppdunities

The @mplaint allegeshatthe plaintiff was @niedinstructor certificatiortraining,
including a classhat was‘noted as fequired for malesof lesser rank Compl. 1 10, 26. The
meredenial of training opportunitiefiowever, does not constitute an adverse employment
action. Dorns v. Geithner692 F. Supp. 2d 119, 133 (D.D.C. 2010) (denial of the plaintiff's

request to attend four training coursess not aradverse employment actiph.ester v. Natsios,



290 F. Supp. 2d 11, 29 (D.D.C. 2003) (denial of training not an adverse employment action
where it did not “affect[]] some material change in her employment condistatas or

benefits”) To rise to the level of an adverse employment acdti@ngenial of a training
opportunity must result in an objectively tangible hadwards v. EPA456 F. Supp. 2d 72, 86
(D.D.C. 2006) (“[T]o be adverse, the denial of a travel or training opportunity must have a
discernible, as opposed to a speculative, effect on the terms, conditions, or profilege's
employment.”).

The plaintiff's allegations regarding denial of training siraply insufficient to establish
an adverse employment action. She atlesthe training would have enabled hwrefully to
carry out her duties asRwlice Officer Instructor and would have increased her potential for
career advancemer@ompl.§ 26, but this is pure speculation. Although it is logical in the
abstracto think that more training results in higher qualityriwvand better career opportunities,
the plaintiff alleges no facts to demonstrate how these added trainings woulddtaxialin
affected her employment. Likewisejem assuming that the denial of training opportunities
made the plaintiff a suboptimalosker, such denias still not an “adverse employment action”
under Title VIl absent some concrésetualallegation that her training defigihposed a
tangible harm on the terms, conditions, or privileges of her employrBewcch allegations are
wholly lacking in the plaintiff's ComplaintTo the contrary, the plaintiff admiteatshe was
promoted to a higher grade as Police Officer Instructor with the Trainingidh despite the
fact thather direct supervisor knew thstte lacked the certifications for which she requested
training Compl. 11 9, 10Although the plaintiff’'s allegations regarding the denial of training
opportunities are “conceivable,” they lack the requisite factual content to reeder t

“plausible,” and thus they are insufficienGee Twomb|y550 U.S. at 570.



b. Exclusion from Planning and Conducting Training Courses

The @mplaintalso allegeshatthe plaintiff was excluded from pasipating inthe
planningof trainingcourses and from assisting wihteachingsuchtraining courses. Compl.
1 26. The plaintiffhas failed to allege arspecific meetingdom which she was excludechd
more importantlyhas failed to articulateny objectivelytangible harm she suffered bging
excludedfrom the planningr implementation ofrainingcourses CompareHayslett v. Perry,
332 F. Supp. 2d 93, 1®.D.C. 2004) o adverse employment action whplaintiff neither
specified meetings nor demonstrated how the excldssom meetingsaused her any harm)
with Allen v. Napolitanp774 F. Supp. 2d 186, 199-200 (D.D.C. 2Qdibgding adverse
employment action based erclusion from meetingshereplaintiff “was deprived of
information critical to her duti€svhich “interfered with hejob performanc§. See also
Johnson v. Bolderg99 F. Supp. 2d 295, 300 (D.D.C. 20{4@Raintiff's complaints about
exclusion from meetings did not “amount to more than general dissatisfaction wih’his

Here, the ©@mplaint contains no allegations from which a reasonabdeence can be
drawn that plaintiff should have been included in the meetings or that the plaintiff's exclusion
materially changgheremployment conditions, status, or benef#s a result, these allegations
also fail to estaldh an adverse employment action.

c. Denial of Training Equipment and Personnel Assistance

The @mplaintfurtherallegeshatthe defendant denidte plaintiff training equipment
andpersonnel assistanoeededo conduct taining courseproperly Compl. 113, 26. The
only suchtrainingequipmentescribedn the Complaint is a laptop computéd. Further,
although the plaintiff claims that a lack of personnel assistance preventiednhéproperly and

successfully conduct[ing]” training courses, she does not allege that sheallgiayrived of

10



requested personnel assistanice.J 13. On the contrary, she admits thatreloeivel personnel
assistance frormultiple individuals, including Sergeant Timothy May, an instruimm NSA
Washington, and James Williams, an officer from outside the commdnfifff 14, 15.The
plaintiff also concedes that she conduatadtiple training courses while being assisted by
Sergeant May and does not allege how these courses were émppunsuccessfully
conducted.Id. 1 14.

Even assuming the truth of these allegatitimsy cannot form the basis of a Title VII
claim. The plaintiff appears to compla@ssentiallythat she was not allocated as many resources
as she would have liked, but such common workplace shortfalls, without more, are not the kinds
of problems that Title VIl was intended to reme@eeAllen, 774 F. Supp. 2d at 203 (finding
denial of additional resources and support is not sufficient to qualify as aahatkrese action
where plaintiff “could have benefitted” from thg¢nRattigan v. Gonzale$03 F. Supp. 2d 56, 73
(D.D.C. 2007) (Scarce resources and increased workloads are familiar complaints in yirtuall
every workplace and every industry, but they dogin rise to a discrimination claim under
Title VII.”). Once again, the Complaint lacks any factual allegations that would supgort t
inference that these denials of resources effected any tangibleipamthe plaintiff’s
employment Hence, these aliations likewise do not establish an adverse employment action.

d. Accusation of Low Training Numbers and Transfer of Job Position

The Complaint alleges the plaintiff was wrongfully accused of responsibility fer lo
training numbers when those low training numbers existed prior to her promotion toitheglra
Division. Compl. § 26.The plaintiff also claimshat, as a result of these low training numbers,
the plaintiff was transferretb a less prestigious unit agotven aless prestigious titlthatcarries

fewersupervisory responsiltiles and also has fewer opportunities for career growth and

11



promotion. Id. 11 16, 33.Finally, the plaintiff alleges that her n&frican American male
predecessors in the Training Division were promoted in spite of these low trainibgnmsum
Id. T 19.

As an initial matter, and as the defendpaints out, the plaintiff does not dispute the
accuracy of the training numbdyatinstead alleges th#tetrainingdeficiencies already existed
when she received her protion. Def.’s Mem. at 9. Although the plaintificlaims that she was
unfairly blamed for these numbers, that alone falls far short of an adverseysrapt action.

No employee enjoys taking the blame for others’ shortcomings, but enduring “public
humiliation” or “loss of reputation” in the workplace—though unfortunate—cannot form the
basis of a Title VII claim.See Holcomp433 F.3d at 902Even formal, negative performance
evaluations are not adverse employment actions absent tangible ®eeBaloch 550 F.3d at
1199 (“[PJerformance reviews typically constitute adverse actions only when exdtéch

financial harms.”) Taylor v. Small350 F.3d 1286, 1293 (D.C. Cir. 2003) (“[F]Jormal criticism or
poor performance evaluations are [not] necessarily adverse actions astdbk/not be
considered such if they did not affgdhe[employee’$ grade or salary.{internal quotation
marks omitted)

The more relevant inquiry is whether the reassignment that resultethieqoraintiff
taking the blame for low training numbers qualifies as an adverse employment adtivough
the plaintiff alleges that her transferred position entailed “shift work,” simildretdind of work
she performed before being promogadl was “less prestigisyi Compl.J 16,she also concedes
that the transferred positiovas lateral in nature, had a higher pay scale {{5t8an her prior
“shift work” position (GS-6), and included supervisory responsibilitees]{ 9, 16, 33. She also

fails to allege thatite reassignment resulted in any decrease in pay or other benefits.

12



That being said, courts have recognized that “prestige” is not to be disregarded in
addressing whether a job transfer amounts to an adverse employment actiexankale, in
Bloom v. McHughthe court found that a management team'’s refusal to pramiéenployee
with a moreprestigious job titlehat was required after an official reassignnamnild plausibly
constitutean adverse employment action. 828 F. Supp. 2d 43, 57-58 (D.D.C. 2011). Notably,
however, the court iBloomalso found that the allegations of the plaintiff's complaint “plausibly
allege[d] that she was denied a titkat confefred] a professional benefit Id. at 57 (emphasis
added).Eventhe most generous reading of the plaintiff’'s Complaint in this case does not
warrant a similar conclusion. Although an objectively less prestigious jol.gtleone
withholding or diminishing a professional benefit, couldstdnte an adverse empiognt
action, the Complaint is devoid of any factual allegations of this kind. Rather, irspipaiathe
plaintiff's claim that her reassignment was less prestigious is based subjective perceptions
rather than any objective professional beneSiée Forkkio v. Tanou&31 F. Supp. 2d 36, 40
(D.D.C. 2001) (“Plaintiff’'s own belief that the reassignment was a ‘demotrahixas
accompanied by a loss in stature or prestige is insufficient to render it sthéyvaff'd, 306
F.3d 1127 (D.C. Cir. 2002)The plaintiff's claims that her reassignment had “fewer
opportunities for job growth and promotion,” unsupported by any factual allegations, are
speculative and likewise unavailingdwards 456 F. Supp. 2dt 86 (declining to find that
constraint on the opportunity to seek tpatentially fruitful” employment opportunities is an
adverse employment action)

The @mplaint additionally alleges the sudden change in the plaintiff's work schedule
resuting from her reassignmentusecdherand her familygreat stresand extreme hardship,

leaving her “embarrassed and emotionally drain€tbmpl. § 18.In particular, she alleges that

13



her reassignment to a day shift position made it very difficult for her and her husisana (a
police officer) to transport their daughter to and from schtmbl.Even sothe defendant
changedhe plaintiff's shift to the midnight shift within one week of being notified of her
hardshipand the change became effective within two weeks of her reassignichefhR0. It
cannot be reasonably inferred thias temporary inconvenienaese to the level ad material
change in the plaintiff's employmen$ee Taylor v. Soli$71 F.3d 1313, 1321 (D.C. Cir. 2009)
(“[M]inor inconveniences and alteration of job respongiks [do] not rise to the level of
adverse action necessary to support a claim.” (internal quotation marks gmitted)
e. Demeaning Treatment and Threats of Demotion

Finally, the Gomplaint allegeshat the defendant subjected herderheaning treatmeént
whenOfficer Sypher “threatened plaintiff by stating in a loud and aggressive mamaef he
were to put any statementswvimiting those statements would include an evaluation that would
lead to a demotion.” Compl. 11 21, ZBhe Gmplaint further allegethat Officer Sypher
slammed his hands on a desk during this meetithg.The use of harsh words on a single
occasioneven if it amounts to “public humiliatiordoes not amount tmaterially adverse
employment actionSee Holcomp433 F.3d at 902It cannot be reasonably inferrdwhat the
alleged “demeaning treatment and threats” resulted in materially adverseustssjaffecting
the terms, conditions, or privileges of the plaintiff's employment.

2. Retaliation

The plaintiff alleges in Count 11l of the Complaint that the defendant retaligeadst
her in violation of Title VII. She claims that, after filing a complaintwiie EEQshe was

“treated with hostility” based on a single incident involving Officer Syphevhich he spoke to

14



the plaintiff “in a loud and aggressive manner” and “slammed his hands on the desk.” Compl.
1 46.

To establish @rima faciecase of retaliation undditle VII, a plaintiff must show that
“(1) he engaged in protected activity; (2) he was subjected taleeseemployment action;
and (3) there was a causal link between the protected activity aadwbeseaction.” Hamilton
v. Geithner666 F.3d 1344, 1357 (D.Cir. 2012) (quotingNoodruff v. Peters482 F.3d 521,
529 (D.C.Cir. 2007));accordWiley v. Glasman511 F.3d 151, 155 (D.Cir. 2007);Smith v.
District of Columbia430 F.3d 450, 455 (D.Cir. 2005).

As to the first element, protected activity encompasses utilizing informal geevan
procedures such as complaining to management or human resources about the d@griminat
conduct. Richardson v. GutierreZ77 F. Supp. 2d 22, 27 (D.D.C. 20q7j is well settled that
Title VII protects informal, as well as formal, complaints of discriminationTfhus, there is
little doubt that the plaintiff's conduct in filing a complaint with the EEO constituted gigste
activity under Title VII. Id.

As to the second element, the Court must evaluate whether the plaintiff suffered an
adverse employment actiondependent of the foregoing analysigarding disparate treatment
claims This is because adverse actions giving rise to retaliation claims arehttoaa for
disparatdreatmentlaims and are‘fiot limited to discriminatory actions that affect teems
and conditions of employment,” but reach any harm that “well might have dissuaded a
reasonable worker from making or supporting a charge of discriminati®aird, 662 F.3d at
1249 (quoting Burlington N. & Santa Fe Ry. Co. v. Whi&l8 U.S. 53, 64, 68 (2006)This
standard is an objective one, looking to “reactionsreaonableemployee” in order to

“avoid[] the uncertainties and unfair discrepancies that can plague a judicrat@determine a

15



plaintiff's unusual subjective feelingsBurlington N. & Santa Fe Ry. Co. v. Whi&i8 U.S. 53,
68—-69 (2006). It shouldlsobe notedhat although the standard for adveeseployment
actions is more lenient with retaliation claithain it is with disparate treatment clairttfse Court
in Burlington Northermeverthelesdistinguished “materially adverse” actions from “trivial
harms,” “petty slights,” and “minor annoyancedd. at 68.

It cannot be reasonably inferred that the incident described by the plaintiff cég gsial
a materially aderse actiorfor the purposes of a retaliation claim. Notably, the incidéeged
by the plaintiffwas a single, isolated occurrence that, although likely unpleasant, was not
sufficiently severe so as to become materially advesse Baloch550 F.3d at 1199 (finding
that multiple, sporadic altercations did not meabe“requisite level of regularity or severity to
constitute material adversity for purposes of a retaliation &Jaiffhe fact that this encounter
was never repeated atiht it did not result in any further ramifications for the plairtifuch as
a reassignment, a pay ¢ot other negative action—strongly support the conclusion that the
defendant’s actions would not dissuade a reasonable employee from supporting afcharge
discriminaton.

Because the plaintiff does not allege any facts that plausibly imply thkerese of any
adverse employment actions on the part of the defendant, her claims for digpatatertt and
retaliation must fail.

B. Hostile Work Environment

The plaintiff's only remaining claim ighat the defendant created a hostile work
environment in violation of Title VII.A plaintiff may establish a violation dfitle VII by
proving that the employer createdaamdoned a discriminatorily hostile or abusive environment.

Meritor Sav. Bank, FSB v. Vinsofi{7 U.S. 57, 64—-67 (198&ccord Gary v. Long59 F.3d

16



1391, 1395 (D.C. Cir. 1995). Discrimination in this form occurs “[w]hen the workplace is
permeated with discriminatory intimidation, ridicule, and insult thatfiscgently severe or
pervasive to alter the conditions of the victim's employment and create aneabasking
environment.” Harris v. Forklift Sys., Inc.510 U.S. 17, 21 (1993) (citation aimdernal
guotation marks omittedgccordSingletaryv. District of Columbia351 F.3d 519, 526 (D.C.
Cir. 2003). The Supreme Courthtarris explained that assessing whether a hostile work
environment exists has both subjective and objective components. ®hluderVIl violation is
present “if the viim does not subjectively perceive the environment to be abusivihe
conduct “is not severe or pervasive enough to create an objectively hostile or amrkive
environment."Harris, 510 U.S. at 21.

While the subjective test of whether the plairei¢tually found the environment abusive
may be readily satisfied in employment discrimination suits, the Supreme Court has
acknowledged that the boundaries of what constitutes an objectively discriminastitg work
environment is not “a mathematicallyggise test.”ld. at 22. The “objective severity of
harassment should be judged from the perspective of a reasonable person in tfig plaint
position, considering all the circumstance3ricale v. Sundowner Offshore Servs., 1683
U.S. 75, 81 (1998) (internal quotation madksitted). This objective test requires examination
of the totality of the circumstances, including “the frequency of the digwatory [or
retaliatory] conduct; its severity; whether it is physically threatening wiillaiing, or a mere
offensive utterance; and whether it unreasonably interferes with an emphlogee’
performance.”Harris, 510 U.S. at 23.

The Supreme Court has been clear Thd¢ VII does not establish a “general civility

code for the American workplace®©ncale,523 U.S. at 80Indeed, Title VII does not prohibit
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all verbal or physical harassment in the workpladd.” “[S]imple teasing, offnand comments,
and isolated incidents (unless extremely serious) will not amount to” a hestke
environment.Faragher v. City of Boca Ratob24 U.S. 775, 788 (1998jifationandinternal
guotation marks omitted¥ee alscEEOC v. Sunbelt Rentals, In621 F.3d 306, 316ith Cir.
2008) ([E] ven incidents that would objectively give rise to bruised or wounelddfs will not
on that account satisfy the severe or pervasive standard. Some rolling with the priadaes i
of workplace life.). To “[prevent]Title VII from expanding into a general civility code,” the
Supreme Court has emphasized as “cruck@’requirement that the behavior be “so objectively
offensive as to alter tHeonditions’ of the victim's employment.Oncale,523 U.S. at 81see
also Faragher524 U.S. at 788‘[C]londuct must be extreme to amount to a geain the terms
and conditions of employment . 7)..

Thefacts alleged to support the plaintiff's hostile work environment claim aretedse
identical to those alleged in support of her retaliation and disparate treatnnast damely,
the plantiff allegeshatthe defendanéngaged in behavior thateated a hostile work
environment when supervising Officer Sypher “stat[ed] in a loud and aggressive miaaniér, t
he were to put any statements in writing, those statements would include an evahati
would lead to a demotion” while he “slammed his hands on the desk” dunregtingegarding
her reassignmentCompl. 11 21, 39Additionally, the plaintiffallegesthat Officer Syphés
“demeaning’response to her request for persorassistancésuggesting she was “confused”),
her “supervisors’ subtle discriminatory conduct,” and her exclusion from the plaamihg
presentation of training courses by the Training Division supervisors contributezltodtile
work environment. Pl’©ppn Mem. at 12. The defadantnaturallyargueghat thisconduct

falls short of creating a hostile work environmeitef.’'s Mem. atL3-14. The Court agrees.
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Although the conduct alleged by the plaintiff may have been offensive, it cannot be
reasonalyl inferred from heplaintiff's allegationghat the defendant’s conduukets the
demanding standard articulated by the Supreme Court. Even if taken as trupethesisg
officer’'s “demeaning manner” and loud, aggressive wargsneither sevemor pervasive
enough tacreatea hostile work environmentSee Freedman. MCI Telecomis Corp.,255 F.3d
840, 848-49 (D.C. Cir. 2001) (finding supervisor's “nasty attitude” insufficient to establish a
hostile work environment)Johnson699 F. Supp. 2dt 302 (dismissing hostile work
environment claim where plaintiff admitted that supervisor's tone was onlytiveegaharsh,”
“unkind,” and “dismissive”). Te plaintiff's exclusion fronthe planning and presentation of
training courses were, at best, obnoxious discourtesies and, at worst, mantesfat
organizationatlysfunction. But in either case, these allegations fall far short efktheme
behavior contemplated by the protections of the hostile work environment doctrine.
[11.CONCLUSION

For the reasons stated above, the Court fingighe plaintiffhasfailed to state a claim
for disparate treatment, retaliation, and hostile work environment. Accordingl@ptivé grants
the defendant’s otion to dsmiss the plaintiff's ©@mplaint.

An Orderconsistent with thi#lemorandum Opinioshall be entered

Date: July 20, 2012

I8l Loyt A Koot
BERYL A. HOWELL
United States District Judge
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