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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HOSPITAL OF THE UNIVERSITY OF
PENNSYLVANIA, et al .,

Plaintiffs,
2 Civil Action No. 11-464 (JDB)

KATHLEEN SEBELIUS,
Secretary, U.S. Department of Health
and Human Services,

Defendant.

MEMORANDUM OPINION

The Secretary of the Department of Health and Human Services is responsible for
administering Medicare. Plaintiffs aferée associate@hiladelphia hospitals — Hospital of
University of Pennsylvania, Presbyterian Medical Center, and Pennsyhagiital — that
seek judicial review of the Secretary's denigb@fments associated with servities hospitals
provided tocertain Medicareecipientsn fiscal yearsl999 and 2000. Theedicare fiscal
intermediary did not receive claims for these paymiata plaintiffsin a timely fashion, and
the Secretary determined that there wasifficient evidence to exlude thathe claimswere
actuallymailed by plaintiffs Plaintiffs contend that they mailethims for these payments the
intermediaryand that, in any case, the Secretary failed to notify them diintiney requirements
for mailing claims making tle deadlinesnvalid. Plaintiffs also contend that, notice aside, the

time limitswere improper.
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This Court previously remanded this matter to the Secretaypiain whyplaintiffs had
sufficient notice of the time limits for filing these claims and whytifme limits were proper.
The Court also concluded that the basis ofS&eretary's finding that plaintiftid not show
theyactuallymailed theclaims was contrario law andremanded for furthezxamination of
whetherthe claims were, in facinailed. In the meantime, the D.C. Cirauitedin a similar

caseloma LindaUniv. Med.Ctr. v. Sebelius, 408 Fed. Appx. 383 (D.C. Cir. 201183t

hospitals wer@ot put omotice of these deadlines.

Onremand, the Secretary determined that plaintiffsike Loma Linda hadnoticeof the
deadlinesand that the deadlines were proper. The Secretary also conttiatipthintiffs
presented insufficient evidence that the claims were mailed and rec@iasotiffs then sought
judicial review of the 8cretary's decisionNow beforethe Court are the parties' crasstions
for summary judgment. For the reasons described below, the Court contbltdaaintiffs did
notreceive adequate notice of theenednt deadlines. Accordingly, plaintiffs’ claims must now
be processed and paid.

|. Statutory and Requlatory Background

a. Claims Under Medicare PaifA & C

The Secretary of the Department of Heahd Human Services, through the Centers for
Medicare and Medicaid Services ("CMS" or "Administrator"), admirsstiee Medicare statute,
Title XVIII of the Social Security Act, 42 U.S.C. § 1386seq.The Medicare program is
divided into several parts, of whictafs A and C are relevant here. Part A covers "inpatient
hospital services" furnished to Medicare beneficiaries by participatimgers, such as

hospitals. 42 U.S.C. § 1395d(a)(1). CMS itself is directly responsible for theot&steA



services.ld. To coordinate billing by and payment to hospitals ui#et A, Medicare contracts
with fiscal intermediaries (usually private insurance companies) pursua2 U.S.C. § 1395h.
Medicare Part C was createdthy Balanced Budget Act of 199 BBA '97"). Under
Part C, beneficiaries may receive Medicare benefits through private heatdmicesplans called
"Medicare+Choice" plans. Sd@ U.S.C. § 1395w-21(a)(1). Such plangeferred to by th
parties as "Medicare HMOs™ receive payment in advance from CMS for each enrollee and are
then responsible for theosts of the enrollees' services. The Medicare HMOs themselves
coordinate billing and payment wittealthcare provider®nce services lva been provided.
See42 U.S.C. 8§ 1395mm(a).
Healthcare providers submit claims for services providegither to fiscal
intermediaries (for services provided under Part A) or to Medicare HMOseffacas provided
under Part C}— andthese claims angaid over the course of the year. At year-end, hospitals file
cost reports with the fiscal intermediaries, which reconcile interim paymentsowadthe
course of the year with actual reimbursements @ee42 C.F.R. § 405.1803. The fiscal
intermediary makes a final determination, which is appealable to the ProviddsiReement
Review Board ("PRRB" or "Board"). 42 U.S.C. 8§ 139500(a). The PRRB's decision is sabject
further review by the CMS Administi@, and a hospital may seek review of the Administrator's
decision in federal district courGee42 U.S.C. § 139500(f).
To receive payment under Medicare Parhéspitals submit claim forms (labeled "UB
92" forms) to their fiscal intermediarie¥hese claimsre governed by the regulations set forth
at 42 C.F.R. § 424.3& seq. Amongtherequirements are time limits for filing claims, which

arecodified at 42 C.F.R. § 424.44:

! The Court will refer interchangeably to "Medicare," "the Secretary,” "MH3VS," and "the Administrator,"
since nothing hinges on the distinction between these labels.
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Basic limits. . . . [T]he claim must be mailed or delivered tantermediary or
carrier, as appropriate

(2) On or before December 31 of the following year for
services that were furnished during the first 9 months of a calendar pédar; a

(2) On or before December 31 of the second following year for
services tht were furnished during the last 3 months of the calendar year.

42 C.F.R. § 424.44).% The first regulation in the set, § 424.30 (entitled "Scope"), describes
what claims the requirements appbd. Section 424.30 states: "This subpart sets foeth th
requirements, procedures, and time limits for claiming Medicare payments. Glashbe filed
in all cases except when services are furnished on a prepaid capitation basealtly a h
maintenance organization (HMO), a competitive medical plan (CMR)health care
prepayment plan (HCPP)Medicare Part C services are "services [that] are furnished on a
prepaidcapitation basis by a healtaintenance organization (HMO).Hence, claimshat
providers filed with HMOs for payment for services provided to Medicare Partdllesms are
exempted fronthe requirements. As explained in detail below, ai&syein this case is whether
the regulatory exception, which clearly exempts claims filed with Medld&1®s for services
provided to Part C enrolleeslso applies to claims filed with fiscal intermediafi@sgraduate
medical education paymerdssociated witlthe services provided art C enrollees.

b. Medical Education Payments

The Medicare program also pays teaching hospitals for certain costs relgtaduate
medical education. Medicare makes both an "indirect graduate medical educatn@m{ia
("IME") and a "direct graduate medical education payment" ("GME")E Ppdyments are

intended to reimburse teaching hospitals providing services to Medicare laareitor their

2 The regulations have since been modified slightly.
% The services "are furnished arprepaid capitation basis by [an HMO]" because the Administrator prepays the
HMO a certain amount per capita hence, on a "prepaid capitation basis."
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higherthanaverage operating costs. SEU.S.C. 88 1395f(b), 1395ww(d). Medicare makes a
payment for each Medicare beneficiary discharged by a hospita#23¢&.C. 88 1395ww(d),
1395w-21(i)(1). The per-discharge payment increases depending on the hosjpitaifs ra
medical residents to beds i.e., the higher the number of residents or the higher the number of
discharges, the greater the IME pay See42 U.S.C. § 1395ww(d)(5)(BT.he GME
payment, on the other hand, is a payment intended to compensate teaching hospitals for the
direct costs of graduate medical education incurredus®e of services provided to Medicare
beneficiaries 42 U.S.C. § 1395ww(h). The amount of the GME payment depends on the
number of fulltime residents and the Medicare "patient load." Hence, like the IME paytimen
GME payment increases when the number of Medicare enrolteee numbeof residents
rises. Seeid. Both GME and IME payments, then, depend on the number of residents and the
number of Medicarenrolleegeceiving services from a hospital.

Before the passage of BBA '97, only services provided to MedirarA or B
beneficiaries were counted in calculating IME and GME payments. Thia¢ igér-discharge”
multiplicand for IME payments did not include dischargeRaift C Medicare HMO enrollees,
and the "patient load" multiplicand for GME payments did not incRal® C Medicare HMO
enrollees. BBA '97, however, directed the Secretary to make additional IMEMIBd G
payments, phased in over five years, for services provided to Medicare HMO ennoldks
PartC. SeeBBA '97 8§88 4622, 4624 (codified at 42 U.S.C. 88 1395ww(d)(11),
1395ww(h)(3)(D)(1)).

[I. Background and Prior Proceedings

Plaintiffs allege thathey were improperly denied supplemental medical education

payments by their intermediary, Mutual of Omaha, for the 1999 and 2000 fiscal Sears.



Hosp. of Univ. of Penn v. Sebelius, 634 F. Supp. 2d 9, 11 (D.D.C. 2009P(T"). After the

fiscal intermediary denied paymentaintiffs timely appealed to the PRRB. at 11. Plaintiffs
arguedthat under the applicable regulations, the claims filing requirements do not apply to
claimsfor supplemental medical education payme@seAdministrativeRecord ("A.R.") at 59.
Specifically, plaintiffs contendedhat the "timely filing guidelines™ thatis, the deadlines -at
42 C.F.R. 8§ 424.44 do not apply to claims for IME/GME payments for services provided to
Medicare Part C enrollee$eeid. Plaintiffs now also maintain that they never received
adequate notice that the Secretapuld applythe chims filing requirements to the
supplemental medical education payme@seCompl. § 71.Plaintiffs alsoarguethat the
application of the claims filing requirements to claims for supplemental educatiorepts
violates the Paperwork Reduction Act, 44 U.S.C. 8 3iG&k(., because the Secretary did not
seek OMB approval of the filing requiremeneeCompl. { 123-35Finally, plaintiffs argued
to the PPRB that whatever the resolution of the legal question, they had in facedomifilithe
filing requirements and deadlines of 42 C.F.R. § 42Byirhailing appropriately coded Us
to their fiscal intermediaryn a timely fashion SeeA.R. at 59. Plainiffs produced various
forms of evidence in support of this claim to the PRRB at a hearing on May 15, 38@HUP
I, 634 F. Supp. 2d at 12.

With respect to the legal issue, the Boagtdeed with plaintiff¢hat "[t]he claims in
guestion . . . are spéically exempt from the requirements, procedures, and time liroit§2
C.F.R.8424. AR. at 63. The Board explained that the regulations had not been changed after
the enactment of BBA '97 and, by ttext of the regulationthe exception at 424 C.F.R. § 434.30
applied, thereby exemptirigese claims from the requiremengeeid. at 63-65. The Board

therefore concluded that "the Intermediary improperly denied the Providensission of



IME/[GME] claims for Medicare managed care enrollees due to untimielg,fand the Provider
should be given the opportunity to support its claim for payrhdd. at 65. In considering the
factual dispute, the PRRB wte that "[tlhe evidence in this case was conflicting” and that it
"finds [plaintiffs'] evidence that it filed claims credible, but there is no eviddgratehe claims
were proper for procesg:.’ Id. at 63. Nonetheless, tiRRRB deemed the factual issue mioot
light of its resolution of the legal issuéd. One member of the PRRB dissentiadding that the
regulatory exception did not apply and that plaintiffs had not provided sufficient evitheyce
mailed the claimsld. at 6769.

The intermediary appealed to the Administrator pursuant to 42 U.S.C. 8 139500(f). The
Administrator devoted most of his analysis to the legal question and reversed, conclatding th
the § 424.44 requirements do apply to claims for supplemental medical education payments
while addressing the factual dispute only brief8eeA.R. at 7-17. Citing the PRRBlissent, the
Administrator found that plaintiffs had not established that tlaelytimely mailed UB92s to the
intermediary.ld. at 18. Plaintiffs then appealed to this Court for review.

The Court considered plaintiffs’ original suit together with a similar casesaglae

SecretaryCottage Health Systens Sebelius, 631 F. Supp. 2d 80 (D.D.C. 2008)Cottage

Health the Courtassessethe plaintiff's allegatiothat it did not receive adequate notibat
healthcare providers were required to file L82s directly with fiscal intermediaries for the
IME/GME payments authorized by BBA '9T. at 95. The Court concludédatthe
Administrator's decision that thdaintiff had been notified of the requirement fe fUB-92s
with fiscal intermediariesvas supported by substantial evidenige. The Court found that four
documents —three issued by the Secretaoyhospitals generallgnda letter pertaining only to

the _Cottage Healtplaintiff — supported the Admistrator's decisiowith respect taotifying




healthcare providers dhe requirement to file UB2s with fiscal intermediariedd. at 96. The
three documents issued by the Secretary were a May 12, 1998 rule published in tHe Federa
Register, a July 1, 1998 Program MemorandBi A-98-21), and a July 13, 1998 Medicare
Bulletin. Seeid. at 9596. The Court found thélhe Program Memorandum clearly explained
that hospitals must subnmiB-92s to fiscal intermediarider the additional IME/GME
payments.ld. at 96.

Although Cottage Healtlupheld the Secretary's determination with respecbtice to

hospitals othe requirement to file UB2s with intermediarieghe Court concluded thdte
Administratorhadnotexplainedn sufficient detailwhy the plaintiff was notifiedhatthe UB-
92smust be filed withira specific time frameld. at 9899. The Court noted that the
Administrator "did not point to any rule or informal notice that explicitly incorfgatéhe time
limits." Id. at 98. Accordingly, the Court remandedhe Secretary "for further explanation as
to whether the time limits from 42 C.F.R. 88 424.30 and 424.44 apply, and if so, \thgt"99.
The Court also remanded for the Administrator to address the argument thgi¢hedpia
Reduction Act required OMB approval before the implementation of the claintgs filin
requirements Seeid. at 99100.

In its prior decision involving the present partielJP 1), the Court relied oRottage
Healthfor resolution of the legal issues. Noting that "the methods of providing notice to
hospitals" of the filing requirements are "identical, with limigegteption” to the notice

considered irCottage HealththeCourt determined that the Administrator's rationale for finding

that plaintifis had notice that the time limits from 8§ 424.44 applied was too cursory for reasoned



review. HUP |, 634 F. Supp. 2d at 14 The Courremandedo the Secretary for further
examination and explanation of whetlpéaintiffs received adequateotice of theime limits.

Id.

With respect to the factual dispuyieesent here but not @ottage Health— whether
plaintiffs did, indeed, file UB-92s wthin the relevant time limits— the Court concluded that the
Administrator'sexclusivefocus on documentamgvidence was'iot in accordance with the latv.
Id. at 15 (quoting 5 U.S.C. 8 706(2)(A)T.he Court therefore vacated and remanded to the
Secretary to determine wheth@aintiffs' testimonial and documentary evidence togetres
sufficient to prove tat the UB92s were mailed to, and hence may be deemed received by, the
intermediary. Id.”

Subsequently, thdistrict court inLoma Lindaruled ona hospital's claim that did not
receive notice of the deadlines for filing claims for IME/GME paymemt®&rtC enrollees
Thatcourt considerethe same three documents from HHShe May 12, 1998 rule, Program
Memorandum A-98-21, and the July 13, 1998 Medicare Bulletithatthis Court had

considered irCottage HealtandHUP |. SeeLomalinda, 684 F. Supp. 2d at 52-58hecourt

noted that "there is no language in any of those documents regarding time limsgstheoe iany
mention of 42 C.F.R. § 424.44, the regulation governing deadlines for Part A cléinat'53.
The court also noted that the Administrator did not "identify any other agency piglicat

informing hospitals that bills for [[GME and IME costs associated with Meeli¢ahoice

* The Court, as iCottage Healthalso affirmed the Secretary's determination, ttiratie limits asidehospitals
received notice of the need to file L2s. HUP |, 634 F. Supp. 2d at 134. Likewise, the Court remanded for
consideration of the Paperwork Reduction Act isddeat 14.

® With respect to whether the U®s, if mailed, were properly codatie Court concluded that the Administrator
did not make a finding, leaving the Court with no decision to reviad/jstructed the Administrator to consider
the issue if she determined that plaintiffs had, in fact, presented suiffisielence of mailig. HUP |, 634 F. Supp.
2dat 1516.
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enrollees were subject to Part A regulations generally or to the deadlines.if.BR2&424.44 in
paticular." 1d.

TheLomalindacourtheld that the Secretary "did not inform hospitals" thaPitueA
time limits applied to claims for IME/GME payments féartC enrolleesand therefore "Loma
Linda's delay in filing is not a basis for rejecting the hospital's claimds at 54 56. In so
deciding, he court rejected the Secretary's "insist[ence] that Loma Linda knew of timéeead
for submitting the bills at issue hefeld. at 54. The Court also rejected th@ministrator's
determinatiorthat the three documents from CM8iplicitly put Loma Linda on notice" and the
Administrator's reasoning that "requiring hospitals to submit UB-92 formeaiteti that the Part
C medcal education payments would fall under the Part A regulatitchs.The court stated
instead that "[a]s far as the Court can ascertain from the record before it, Lnaditst
learned of the filing deadlines when it sought payment for unbilled ckanmisvas informed by
the intermediary and CMS that the request was untimétiy> On appeal, the D.C. Circuit
affirmed the district court's grant of partial summary judgment in a shortupancopinion.

The court stated: "Appellee did not receiatice 'with ascertainable certaint@én. Elec. Co.

v. EPA, 53 F.3d 1324, 1329 (D.C. Cir. 1995), of the billing deadline for seeking payment for
medicaleducation costs associated wiledicare+Choice (Part C) inpatient ddytomalinda,
408 Fed. Appx. 383.

[1l. Secretary's Remand Decision

® In addition to not filing its claims for payment within the time limits, Lobiada, unlike plaintiffs, was unable to
file all of its claims in UB92 format. SeeLomal.inda, 684 F. Supp. 2d at 48. Loma Linda sl receive
payment by reporting the information in alternative form, which tmidistrator deniedSeeid. at 4849, 50. On
review, the court, in addition to its finding regarding notice of the tirasfimequirements, also concluded that the
Secretay did not sufficiently explain the rejection of Loma Linda's requeéitd in alternative form and remanded
to the Secretarfor further explanationld. at56-58.

"The court also affirmed the district court with respect to requiring thee@egtofurther consider Loma Linda's
"proposed alternative computation method08 Fed. Appx. 383
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On remand in the present cages Administrator considered this Court's prior decisions,
Loma Lindg the record, and furtharguments made Iptaintiffs. The Administrator concluded
that the regulationat 42 C.F.R. 8§ 424.36t seq,. including the relevant deadlines, apply to these
claims for IME/GME payments for Partéhrollees SeeA.R. at 2504-2512. In reaching this
conclusion, the Administrator quoted the relevant language from 42 C.F.R. § 434.30: "Claims
must be filed in all cases except when services are furnished on a prepaitbodpitsis by a
health maintenance organization (HMO), a competitive medical plan (CM&health care
prepayment plan (HCPP)Jd. at 2504.The Adminidratorthen stated:

The claims at issue are not fae'tvices furnished on a prepaid capitation basis by

a health maintenance organizatioihe services are related to the IME/GME

teaching costs attributable to inpatient services provided to managed care

enrollees. The payment at issue has been specifically carved out of the Part C

capitation rates and is specifically being made to hospitals under the augRorit

forth in Part A. The intent of the exclusion is to prevent the double payment for

the same service under Medicare-feeservice (Parts A and B) and also under

Part C. A hospital (not a managed care organization) must submit claims in

conformity with 42 CFR 424.3@t seq.to be able to receive managed care
enrollees for the Part ME andGME payments from its intermediary.

Id. The Administrator concluded that "the provision for this additional payment for nthnage

care enrollees is within [a] framework of a faesting methodology for IME/GME payments

under Medicare Part A and not under the exception at 42 CFR 424.30 provided for Medicare Part
C claims." Id. at 2509. The Administrator further stated that "[t]he requirement that a Provider
submit a claim UBA2 form cannot be separated from the requirement that it be filed within the
prescibed timeframes for such a form under 42 CFR 42488eq[]" Id. at 2510.The

Administrator also stated that, "[a]Jmong other things, Congress specitatilyorily excluded

the payment under Part C, [and] Congress specifically included the payndentthe Medicare

inpatient Part A section of the Medicare Act . . Id' at 2511-12.
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The Administrator also considered the notice issteeid. at 2510-12.The
Administrator stated that "[t]Jo suggest that a provider might believe trer@atealihes would
be unwarranted" because "[t]hat is contrary to every provider's genacttprand experience in
receiving payment undédedicare” 1d. at 2510. The Administratorconcludedhat "the
teaching hospital community and its associations knewlihg of the UB-92 form waslike all
other claimsrequired to be done within the usual timeframdd."at2511. The Administrator
wrotethat the "irrefutable connection between using the UB92 form for payment and need to
timely file the form withinthe normal filing deadlines is evident in the November, 2, 1999
'Memorandum from the American Assocmatiof [| Medical Colleges' which plaintiffsreceived
in November 19991ld. The Administrator noted that tenerican Association of Medical
Colleges ("AAMC")memorandunispecifically indicates that claims for services rendered in
1998 must be filed by December 31, 19981 Later in theAdministrator'sdecision (though in
a discussion of whether plaintiffs had preseffiéetual evidence diaving mailedheclaims not
a discussion of notice), the Administrator also stateddllaaitiffs’ "upper management was
aware of the deadlines," citing the AAMC memorandum (as well as other dotsutinat did not
actually reference the deadl#)e A.R. at 2545

The Administrator next considered the factual question of whether plaintiffs hadt,in fa
presented sufficient evidence of mailing these claims to their fiscal interme8ieeA.R. at
2516-2548. The Administrator concluded that plaintiffs "did not present sufficient egittenc
trigger the presumption of mailing,"” largely because plaintiffs failed to presedence that
items intended to be mailed actually reathee U.S. Postal Service from plaintifigcilities,

which the Administrator deemed an important gap in plaintiffs’ evideSeeid. at 2542-47.

8 The Administrator also considered and rejected plaintiffs' legal argimeting the Paperwork Reduction Act.
SeeA.R. at 251216.
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The Administrator also concluded, assuming arguendo that plaintiffs' provided evidenc
"trigger[ing] the presumption of mailingthat the intermediary rebutted that presumption with
its evidence._Seid. at 2547-48.

Finally, in a brief concluding paragraph, the Administrator distinguitloeda Linda
from the plaintiffs' situation. The Administrator stated:

First, the Adminigtator is reviewing this case pursuant to a specific remand order.
Second, each case is based on its own distinct factual record. For example, this
record shows that [plaintiffs] were aware of the deadline for filing claisnsas

the larger community arntthat the instruction to file a UB92 claim was understood
to involve the deadlines for filing . . . [Third, the court has already made clear
that this case could be resolved on a narrower factual issue distinct from that
presented in theoma Lindacase based on whether the claims can be found to be
timely filed.

A.R. at 2549.

V. Summary Judgment Standard

Under Federal Rule of Civil Procedure 56(c), summary judgment is approphieatetiae
pleadings and the evidence demonstrate that "there is no genuine issue asateaalfact and
that the moving party is entitled to judgment as a matter of lawd'chse involving review of a
final agency action under the Administrative Procedures Act, 5 U.S.C. § 706, however, the
standard set forth in Rule 56(c) does not apply because of the limited role of a ceurkwing

the administrative recordSeeN.C. Fisheries Ass'n v. Gutierrez, 518 F. Supp. 2d 62, 79 (D.D.C.

2007). Under the APA, it is the role of the agency to resolve factual issuewéoadrai decision
that is supported by the administrative record, whereas "the function of ttet dtrt is to
determine whether or not as a matter of law the evidence in the administrative exoaitteg

the agency to make the decision it di&eeOccidental Eng'g Co. v. INS, 753 F.2d 766, 769-70

(9th Cir. 1985). Summary judgment thus serves as the mechanism for deciding ttes afma

° The Administratomlsobriefly considered whether the UBs were, if actually mailed, properly coded, and
concluded that the record would not support that conclus@eA.R. at 2549.
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law, whether the agency action is supported by the administrative record andsehe

consistent with the APA standard of revie®eeRichards v. INS, 554 F.2d 1173, 1177 & n. 28

(D.C. Cir. 1977)gited inBloch v. Powell, 227 F. Supp. 2d 25, 31 (D.D.C. 208#), 348 F.3d

1060 (D.C. Cir. 2003).

Under the APA, a court may vacate an agency decision if it is "arbitrgnycioas, an
abuse of discretion, or otherwise not in accordance with law" or if it is "unsupbgrted
substantial evidence." 5 U.S.C. 88 706(2)(A), (E). Agency actions are entitled to much

deference, and the standard of review is narrSeeCitizens to Preserve Overton Park, Inc. v.

Volpe, 401 U.S. 402, 416 (1971). The reviewing court is not piunio substitute its judgment
for that of the agencySeeid. That is, it is not enough for the agency decision to be incorrect —
as long as the agency decision has some rational basis, the court is bound to uSkeeid.it.
The court may only reew the agency action to determine "whether the decision was based on a
consideration of the relevant factors and whether there has been a deaf gwigment.”Id.
V. Analysis

As described below, the Court finds that plaintiffs were not notifiedefitning
requirements for the filing of IME/GME claims for Pare@rollees. Sincthe deadlines cannot
be enforced against plaintiffs without notice, the Court need not decide whetherdheedea
are, notice aside, actualyoper under HHS regulations. Nonetheless, the regulatiens
some discussion to the degree that the reguléatyaffectshow muchnoticeHHS must
provide ofits interpretation of the regulations.

a. Administrator's Decision and Parties' Current Arguments

Plaintiffs assert that they did not receive adequate notice that the dedalifikng

claimsunder Medicare Part A also appliedclaims for the additional IME/GME payments
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mandated by BBA '97 for Medicare Part C enrollegsePIs.' Mem. in Supp. of Mot. for
Summ. J. [Docket Entry 11] ("Pls." Mem.")at 1316. Plaintiffs alsocontend that, even if they
were properly notified of the deadlines, theadlines themselvese improper because they are
contrary to HHS regulationsSeeid. at 2026. More specifically, plaintiffs contend that the
claims they filed fall within the exception to thegulationghat applieswhen services are
furnished on a prepaid capitation basis by a health maintenance organiz&geiu.'at 21:23.

On remandas explained abovéhe Administratorconcluded that these claims do not
comeunder the regulatorgxception The Administrator also concluded tipddintiffs received
notice of the deadlines — or, mgeecisely that the teaching hospital commity)" which
includes the plaintiffs, "and its associations knew the filing of the UB-92 forsnlik@ all other
claims required to be done within the usual timeframes," AtR510, and that plaintiffs,
specifically, were "aware of the deadlines,"” AaR2545.

The Secretary now argubseth that théiming deadlinesapply to these claims and that
plaintiffs had "actual notice” dhem With respect to whether the deadlines apply, the Secretary
quite appropriatelechoeghe Administrator's decision on remarfeeMem. of P. & A. in
Supp. of Def.'s Cross-mot. for Summ. J. and in Opp'n to PIs." Mot. for Summ. J. [Docket Entry
12] ("Def.'s Crossmot.") at10-14. First, the Secretary explairtsat IME/GME payments under
Part A predated Medicare Part Qlaare based on a different methodology than Part C
payments, whiclare "capitated” paymentisat the Secretary makes to HM@st hospitals.ld.
at 1:12. Second, the Secretary argues that Congress specifically carved (@MEE
payments from Part C, so the payments fall under Part A and are linked to thegexisti
methodology for filing Part A claimsld. at 1213. Third, the Secretary notes that the purpose of

the exception clause is to prevent double payment for the same service — that is, to prevent
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hospitals from receiving payment bdtbm fiscal intermediaries and from HMOs for services
provided to patients under Part Since hospitals receive payment fdE/GME costsonly
from fiscal intermediarieand nofrom HMOs,applying the exception to claims for IME/GME
payments would not serve the purpose of the regulatrat 31.

With respect to whéer plaintiffswere notified of the deadlines, the Secretary's argument
now deviates somewhat from the Administrator's remand decision. To begimeiBedretary
argueghat plaintiffs waivedheir notice argument by failing taise the notice issue in eithéet
initial proceedings at HHS dhneinitial suit in this Courand "concededat those times that they
were aware of the deadlin®ef.'s Crossmot.at 7-8. The Secretary notes thaintiffs moved
for reconsideration of the Court's decisiorHidP |in part because, according to plaintiffs, they

did not "frame their appeal" in terms of notice asGlottage Healtlplaintiff had. 1d. at 8 n.3;

seePls." Mem. of P. & A. in Supp. of Mot. for Recons. and Clarification &#U4R | (No. 08-
1665). Likewise, theSecretary notes that plaintiffs' original complainHdP | statedthat
plaintiffs timely filed their claimsfter receiving warnings through "the grapevine™ and from the
AAMC that the Secretary had decided to require hospitals to file these clamstive time
limits applicable for Part A claimsSeeDef.'s Reply to Pls.' Opp'n to Def.'s Cross-mot. for
Summ. J. [Docket Entry 17] at 82eCompl. 11 69-704UP | (No. 08-1665).

Next, the Secretary argues thaima Lindadid not foreclose a finding that plaintiffs had
"actual notice" of the deadline§eeDef.'s Crosamot. at 810. The Secretary notes that
plaintiffs, in their correspondence with the intermediary following the tiejeof their claims,
did not claim ignorance of the timing rules but rather maintained that they compliednwitib (
words ofplaintiffs' employee) "the piired deadling Id. at9 & n.5. Although the Secretary

concedes that the AAMC memorandum cannot serve as notice of the Secretary&tati@npr
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because it did not actually come from the Secretary, the Secretary cohenulaintiffs

themselves indicated that they understood from the AAMC memoratwloat the Secretary's
deadlines were.'Seeid. at 10. At a motions hearing before the Court, counsel for the Secretary
also noted that the court koma Lindadid not congiler the AAMC memorandum in reaching its
conclusion that the Secretary "did not inform hospitals" of the deadlines, 684 F. Supp. 2d at 54;
counsel argued that the coaright have come to a different conclusion if it had considered the
memorandum.

b. Agency Notice When Reqgulation®NClear

There is a relationship betwetre need for agencies to notify regulated parties of
regulatory requirements and the text of the regulations that set out thosemegtsteWhen the
textof regulations administedleby an agencis clear, the agency need not provide other notice

to regulated entitiebecause the regulations themselves provide naieeGen. ElecCo. v.

EPA, 53 F.3d 1324, 1329 (D.C. Cir. 1998)W]e must ask whether the regulated party received,
or should have received, notice of the agency's interpretation in the most obvious walyyof all:
reading the regulations.”). But when regulations can reasonably be interpratedy other

than the agencgoes, the agency mugive regulated entitieaoticebefore enforcing

requirementdvased on that interpretatio®eeSatellite BroadCo., Inc. v. FCC824 F.2d 1, 3-4

(D.C. Cir. 1987). The D.C. Circuit has endorsieel "ascertainable certainty” standard for
providing fair notice of regulatory requirementyf, by reviewing the regulations and other
public statements issued by the agency, a regulated party acting in glooebisld be able to
identify, with 'ascertainable certainty,' the standards with which thecgigexpectparties to

conform, then the agency has fairly notified a petitioner of the agency's inaiqret General
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Electric 53 F.3d at 1329 (quoting Diamond Roofing Co v. OSHRC, 528 F.2d 645, 649 (5th Cir.

1976)).

In the Court's view, this case presents a situation that is arguably the m@biese
situation in which clearegulations provide notice to regulated parties, because here the agency's
interpretation of its regulation may actually contradict the regulatory @ixtourse, an agency's
interpretaion of its own regulations is entitled to substantial deference, and the Court need not
and will not decidevhetherthe Secretary's interpretation of the regulations is sustainable; that
guestion need not be reached if the Court finds that the agency loses on notice ¢geends.

General Electric53 F.3d at 1329-3@iting Gates & Fox v. OSHRC790 F.2d 154, 155 (D.C.

Cir. 1986)). Nonetheless, in the Court's view, wheragency's reading of the relevant
regulationis, to put the point mildly, quite strained, then the obligation on the agency to provide
adequate notice is at its peak, because a reasaraller of the regulations could quiaturally
reach a conclusion contrary to that reached by the agency

c. 42C.F.R. 8424

Under Medicare Part A, hospitals file t2s withfiscal intermediarie$o receive "fee
for-service" payments for the services providetalicare enrolleesBy contrast, in order to
be paid for services provided kedicare Part @nrollees providers likeplaintiffs file UB-92s
with HMOs. The claimghat hospitals filevith fiscal intermediarieor IME/GME payments
associated with Part C enrollees soecalled"no pay" UB-92s. The claims are "no pay" bills
because Medare is not paying the hospitdts those servicesaé under the Part Aee-for-
service" model). Plaintiffs have stated that they gengtht="no pay" bills by photocopying the
original UB-92s (the "pay" bills, filed with HMOs) and then adding codes to distinguish them as

"no pay" bills. The questioils whetheithes "no pay" bills, filed with fiscal intermediariésr
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IME/GME payments relating to Part C servicage subject to the same regulatory requirements
as ordinarily apply to claims filedith fiscal intermediariesnder Medicare Part A.

As indicated above, the Secretary's requirements for filing claims undecavie@art A
including the time limitsare set out at 42 C.F.R424.30.et seq. 42 C.F.R. § 424.3@escribes
what claims the requirements apply t@:his subpart sets forth the requirements, procedures,
and time limits for claiming Medicare paymentlaims must be filed in all cases except when
services are furnished on a prepaid capitation basash@alth maintenance organization
(HMO), a competitive medical plan (CMP), or a health care prepayment plan JHCFvices
provided to Medicare Part €nhrolleesare "services [that] are furnished on a prepaid capitation
basis by a health maintenance organizatidrhé regulation thereforffectivelyreads, in
relevant part: "Claims must be filed in all cases except when services asaddirunder Part
C.

On remand, th&dministratorstated that "[t]he claims at issue are not for 'services
furnished on grepaid capitation basis by a health maintenance organization.' The sargices
related to the IME/GME teaching costs attributable to inpatient servioesled to managed
care enrollees." A.R. at 2504. This statement is true, but it does not track th&éoaiguiext.

The regulation does not except clainfia "services furnished™ under Part C, as the
Administrator statesThe Secretary's readintpen, rewrites the regulation's text as: "Claims

must be filed in all cases except whba claim isfor serviceghatarefurnished on a prepaid

capitation basis by a health maintenance organization . . . .th&uegulationnstead statethat
"[c]laims must be filed in all cases excegtenservices are furnished" under Part C (emphasis
added). Andheseclaims were claims filed whehat is, incasesn which)services were

furnished teenrolleesunder Part CTheywerenot claimsfor those services, but the regulation
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is written with reference to how the services are furnished, not what thesdainy filed are
for.

The Court is not the first to make this point. The Provider Reimbursement Review
Board,in itsinitial review of this case concluded that "the IME/[GME] payment arises from
'services . . . furnished on a . . . capitation basis," and that therefataithe fall under the
exceptionto the § 424equirements SeeA.R. at 65. As the Boardescribedthe regulationat
issue pre-date BBA '97 and simply were not crafted with an eye toward teatmisgation, in
which duplicate claims are filed with intermedianiesases when services are furnisbadc
prepaid capitation basis by an HMfdthe Secretary hassgparate payment obligation
associated with those servicedeeid. at 6365.1° Of course, as the Secretary correctly

indicates, the Administratordecision, not the Board's, the finaldecision of the agenc\see,

e.g, Am. Med. Int'l, Inc. v.Sec'yof Health, Educ. and Welfaré66 F.Supp. 605, 61100.D.C.
1979),aff'd, 677 F.2d 118 (D.CCir. 1981). Nonetheless, that the Board, with its substantial
Medicare expertise, read the regulatiasgequiring theselaimsto be exempted from the
requirementsuggests that specialized knowledge of the subject matter dogsange the
meaning of the regulation's plain text

The Secretary has not reathed to dissuade the Court from concludihgt her
interpretation is a rewriting of the regulatory text. The Secretary paihthat IME/GME
services are not "services furnished on a prepaid capitation basis" by HM@aglitieey are

ongoing payments made by the Secretary, on the basis of a formula (not prepajuitpgr But,

°The Board concluded that since the exception applied, not only the deadtiaésoltheunderlying requirement
to file UB-92s with fiscal intermediaries was contrary to the regulati@eeA.R. at 65. The Court previously
concluded that the Secretary did adequatelify hospitals of the requirement to file LB2s. SeeHUP |, 634 F.
Supp. 2d at 134. Since the Court concludes that plaintiffs were not notified ade¢helines, and plaintiffs will
therefore receive the relief sought here (payment) through the piregasd payment of their untimely claims, the
Court need not addressether, notice aside, the underlying requirement to filed2B8 was improper under the
regulations, as the Board concluded.
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again, the regulatory exception is not based on what services the payment is beifgg.mad
Rather, the regulation refers to "cases when services are furnished" artdey Whichis the
case for these claims. Indeed, tlh=/GME claims argust recoded versions of the claims
earlierfiled for services furnishednder Part C.

Rather than focusing on the regulatory telx¢ $ecretary instead focugggmarily on
how muchsenséat would make to applthe 8§ 424requirementso these claims And, indeed,
her arguments for applying the requirementhé&se claimslo make some sense. The "no pay"
claims are, from the perspective of filiagd payment, no different from any other claims filed
with fiscal intermediariesso it would bdogical to apply the same rulgacluding timing
deadlines Healthcare providers are accustomed to the rules; in fact, they are accustomed to
filing claims with thesereryforms (UB-92s) under these rules. Not applyingtihgng rules
could mearthathealthcare providers can file claims whenever they wanhot a particularly
reasonable state of affairBurthermore, the purpose of the exceptitausein § 424.30s to
prevent providers from inappropriately filing fé@-service claims witliscd intermediaries
since claims fopayment foithe servicesrefiled with HMOs. That purpose is not served by
including "no pay'claims in the exceptigiecause suctiaims are only filed with
intermediaries Finally, Congressnstructed the Secretaty "carve out" IME/GME payments
from Part C so it makedittle sense fothe treatment of the claims to differ because they are
associated with Part C serviceAnd plaintiffs have not put forward much of a reason,

compelling or otherwise, why it makes sense for the requirements not to applsetcitiens-*

" The closest plaintiffs have come to suggesting why the ordinary remrite ought not to apply to these claims
— although the argument is framed regarding plaintiffs' claims uhédPaperwork Reduction Act, not the
interpretation o##2 C.F.R. 8§ 4280— is that filing "no pay" UB92s is repetitive and expensivBeePIs.' Mem. at
31-32. But, of course, this objection is to the requirement to file no pa924Bat all, not to the deadlines; plaintiffs
have not articulated any reason why, given theiremqent to file "no pay" UB2s, the regular deadlines should not

apply.
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Of course, the Secretary could solve the problenplsi by changing the regulatiao
clearly express lenterpretation, but she has not done so. More to the point he@ourt
need not resolve thepparentension between the plain meaning of the regulatory text and a
reading that would makmoresense as a matter of poliagd accordance with the site Since
the Courtwill decidethe case on notice grounds, it need not determimetherthe Secretary's
interpretation is sustainable on the basithefsubstantial deference owedHdS in interpreting
its own regulationsWhatis clear is that, gen how the regulationrgad, the Secretary was
obligedto provide fair notice to regulated parties about how she was interpreting titegicets
— an interpretation at odds with the literal language of § 424.30. The regulationsltlemms
certainly do ot provide such notice. On the contrary, a regulated entity relying on the
regulations would likely come to the opposite conclusion, making notice fro8ettretary of
paramount importance.

d. Notice

This Court has already concluded that the Secretary gave hospitals, incluctifglai
notice of the requirement to filgith their fiscal intermediarieso pay" UB92s for Medicare
Part C enrollees order to receive IME/GME paymentSeeHUP |, 634 F. Supp. 2d at 13-14;
Cottage Health631 F. Supp. 2d at 95-97. This notice came in the form of a July 1, 1998
Program Memorandum that "clearly stated that 'hospitals must submit afolaihe additional

IME/GME paymentsto the hospitals' regular erimediary in UB92 format."'CottageHealth

631 F. Supp. 2d at 96 (quoting Program Memorandurhjs memorandum, however, contained
no mention of the deadlines that the Secretary now insists accompanied the useBef#se U
The district court irLomalinda considered the same documents issued by the Secretary and

concluded that hospitals did not receive notice of the timing deadlines. 684 F. Supp. 2d at 56.



The D.C. Circuit affirmed that determination, concluding that Loma Linda "didecetwe
notice 'with &certainable certainty.” 408 Fed. Appx. 383.

Regardingnotice, the only difference between this caselaoda Lindais the AAMC
memorandum. That memorandum did indicate thatelevant dadlines applied to these
claims. It stated:"Thismemorandum is to remind you that December 31, 1999 is the deadline
for submitting Medicare+Choice shadow claims to your fiscal intermgtbaipurposes of
receiving [GME] or [IME] payments for the period January-September, 1998." aA F511.

The memoandum did not come from HHS, nor did ifeeence any official HHS sourder this
statement. Plaintiffs agree that they receiedmemorandum in November 1999 and attempted
— successfully, they maintain e file "no pay" claims by yeaend'?

The question for the Court is whether the receipt of the AAMC memorandum, and
plaintiffs’ action to conform their conduct torgquires a different determination than that
reached irLoma Linda'® The partiemgree, as does the Court, that the sole fact th#tAMC
sert the memorandum and plaintiffsceived it is insufficient tprovidenotice, since the AAMC
is a third party, not the Secretary's age®eeGates & Fox 790 F.2dat 15657 (finding
inadequate notice when warning "came not from OSHA but from the genenaatoris safety
inspector, and was therefore not an authoritative interpretation of the regulaiather, the
Secretary maintains that what distinguishes ¢hse fronLoma Lindais that plaintiffshere
"knew" or "understood" thdeadlines, indicating that they had "actual notice" of thémother

words, sincelaintiffs gathered, from the AAMC memorandum, that the deadlines applied and

2 More precisely, plaintiffs indicate that staff was instructed to filepag' UB-92s beginning in February 1998,
and then performed a "massive search of records and bill[ingfhéryaccount, a "rebilling") after receiving the
AAMC memorandum in November 199%eeA.R. at 252223, 2527.

3 The district court inLoma Lindastated that CMS "did not inform hospitals" (plural) of the decision to apely th
Part A regulations to claisifor IME/GME payments associated with Part C enroll&=e684 F. Supp. 2d at 54.
Onthe other handheD.C. Circuit framed itaffirmancein terms of "[a]ppellee*— that is,Loma Linda

specifically 408 Fed. Appx. 383. To what degree these locatiere purposeful is not clear.
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took action as suclpjaintiffs were not prejudiceby thefact that the Secretary did not actually
inform them of the deadlineBy contrastLoma Lindaconcluded that "neither the
Administrator's decision nor the Secretary's filings to this Court identifgaicyence irthe
record that Loma Linda was aware of the deadline for filing." 684 F. Supp. 2d at 55.

The Administratots decision on remand in this case suggests unacceptable non-
acquiescence tbooma Linda—i.e., to D.C. Circuit law. The Administrator incorporated the
AAMC memorandum into her analysis not as an indicationtkiesteplaintiffs, specifically,
understood the timing requirements, but rather as evidence that hospitals gelctsal—the
very conclusion rejected hyoma Linda The Administrator thus wrote that the "irrefutable
connection between using the UB92 form for payment and need to timely file the bwmtine
normal filing deadlines is evident in" the AAMC memorandum. A.R. at 2511. And the
Secretary redrated that "the teaching hospital community and its associations knew theffiling o

the UB92 form waslike all other claimsrequired to be done within the usual timeframdd."

at 2511. The Court finds thisnguageobjectionable. A court of thisgtrict, affirmed by the
D.C. Circuit,has explicitly ruled that there was no "irrefutable connection" betwsiegUB-
92s and théiming deadlines. ThAdministrator'sstubborn repetition of this argument is
unacceptable
The Secretary has tried to rehabilitdbe Administrator's statemeriig pointing out that
the courts irLoma Lindamight have reached a different conclusion had the record in that case
contained the AAMC memorandum. Fair enough, but that is not quitetkehAdministrator
said on remandThe D.C.Circuit hasalready consideretthe Administrator'sontention thathe
use of UB-92s notified hospitals thfe dedlines. The Administrator lost that argumentoma

Linda.




In any casethe Court will considethe Secretary's presesrigument that plaintiffs had
"actual notice'because thetknew" of the relevant deadlines, even though the Administrator did

not base her remand decision on #pscific reasonSeeDickson v. Sec'y of Def., 68 F.3d

1396, 1404 (D.C. Cir. 1995) (A reviewing court will 'uphold a decision of less than ideay clarit

if the agency's path may reasonably be discerpégubtingBowman Transp., Inc. VArkansas

Best Motor FreighBys, 419 U.S. 281 (1974)). To be fair, the Administrator did note, albeit

elsewheren her decision, that plaintiffs, specificallyere "aware othe deadlines.” A.R. at
2524,

The issue, then, is whether plaintiffs' "knowledge" of the relevant deadlbmssitutes
"actual notice" from the Secretar¥he Secretary relies on cases from ttwgiceandcomment
rulemaking context indicating that "even if the agency has not given notice iatinesly

prescribed fashion, actual notice will render the error harml&mdll Refinel ead Phase

down Task Fare v. EPA 705 F.2d 506, 549 (D.C. Cir. 1983) (citing Sierra Club v. Costle, 657

F.2d 298, 355, 360, 398-99 (D.C. Cir. 1981Ihe Secretary notes that plaifs, in
correspondence with the fiscal intermediary about these c(a03) referred to "the
required deadline" for filing the claims; plaintitisenstated that they "received notification
from the [AAMC]" that the claims "had to be submitted by December 31, 1999."s Debss-
mot at 910; seeA.R. at 893.

Plaintiffs rely pincipally onGeneral Electridor the proposition that "notice must be

provided either from the face of the regulations or by other 'statementd 3stiee agency.™
Pls." Mem. in Opp'n to Def.'s Cross-mot. and in Reply to Def.'s Opp'n to Pls." Moanfon.SJ.

[Docket Entry 16] at 6 (quotinGeneral Electric53 F.3d at 1329)In the "ascertainable

certainty" passage from GeneEdéctriccited by the D.C. Circuit ihomalinda, the court




focused the inquiry on whether the agency had "fairly notifiedulated parties through its

"regulations and other public statement&&neraElectric 53 F.3d at 1329Plairtiffs have also

cited several casas which the D.C. Circuit's languagemilarly impliesthat notice must come

from the agencitself. See, e.qg.Trinity Broad.of Fl., Inc. v. FCC 211 F.3d 618, 628 (D.C. Cir.

2000) ("We thus ask whether 'by reviewing the regulations and other public stetéssaed by
the agency regulated party acting in good faith would be able to identify, witkrtsnable
certainty, the standaragth which the agency expects parties to conform . . . ."™) (quoting

General Electric53 F.3d at 1329). However, plaintiffs do not cite any cases that explicitly

consider and reject the Secretary's position that "actual notice" dmsée on whahe
regulated party knew or understood from sources other than the agency.

In the Court's viewGeneral Electrialid consider what the regulated party "knew," but

that consideration took place within a larger discussion at Wie agency itself said. General
Electricexaminecdat some length the relevamtgulations and indications given by the agency
about how it was interpreting the regulatioi®ee53 F.3d at 1330-33The court also briefly
considered the government's argument that the reguydatedreceived "actual notice" of the
regulatory requirementsSeeid. at 1333.In ashortfew sentences, the coulid consider the
conduct of the regulated party without any obvious referencstt@ment by the agency,

before concluding that the party's conduct did not indicate it "knew" of the agency's
requirements.Seeid. ("While GE sought a permit for that alternative, its decision to do so does
not mean that it knew EPA required a pernaitdistillation in itself."). Nonethelesd)e bulk of

the "actual notice" discussidacused on a letter sent by the agency itself, as well as GE's

response to the letteGeeid.



On the whole, the Court finds that plaintiffs did not receive adequate notice that the
deadlines at 42 C.F.R. 8 424.44 applied to the filing of these cldioma Lindaconcluded that
hospitals were not informed by the Secretary's own statements that the deaojbilned to
claims for IME/GME payments for Parté&hrollees Although the Secretary is not wrong that
this determination was made without consideration of the AAMC memorandum, the Court does
not believe that simply adding this document changes the conclusion reatbethiihinda
The AAMC memorandum was generated by a third party on the basis of the vergstattérat
Loma Lindafound inadequate to provide notice. The AAMC memorandum did nqocite
otherwise purport to rely omnything fom the Secretary thattuallyindicated thathe
deadlines would applyThe fact that third partydiscerned— on the basis of statements that
did notthemselves give notice- whatthe Secretary would conclugesimply not enough to
change thaotice dtermination.

Hence Loma Lindas holding —that hospitalgenerallywere not notified by the

Secretary of these deadlinesmaintains its forcen the present record. The Court maigt
consider, howeveryhether thesplaintiffs, specifically,received "actual notice" of the
deadlines. On that questiohetCourt rejects the Secretary's argument that the evidence that
plaintiffs "knew" or "understood" the deadlines means that they receivetl'actice" of the
rules.

The Secretary isonflating plaintiffs' understanding of the regulatory requiremwiits
"actual notice" from the Secretar¥hevery concept of "noticedf a regulatory requiremerg
that the government has appropriately informed the regulated comrbafotg penalizing itor
noncompliance.The cases cited by the Secretary staodt clearly for the proposition that an

agency need not give notice in a particuenney ratherthan the proposition that notice daa



inferred froma regulated party's conduct without actual notification by the age&msSmall
Refiner, 705 F.2d at 549 ("Our cases recognize that even if the agency has not givemnbéce i

statutorily prescribed fashipactual notice will render the error harmless. . . . As a general rule,

EPA must itselfprovide notice of a regulatory proposalfi)gt emphasis added)lhese cases
are from the noticeandcomment rulemaking context, in which the need for notice from an
agency is differenfrom when the agency is penalizing a regulated party on the basis of a
regulatoryrequirement that was not cleakll the statements from the D.C. Circuit describing
the "ascertainable certainty" standardhis context use the word "noticéd referto what the
agencyitself told the regulated party, aelatedly, what the regulat@arty concluded from the
agency's owstatements.

In General Electricthe court inquired into whether the plaintiff had received "actual

notice" by considering whether the plaintiff had been able to glean the agequstsations
from what the agenciself saidor whether the plaintiff had bespecificallynotified by the
agency in some manner other thaow the general public had beeformed Seeb3 F.3d at
1333. Thereis no evidence in the record here either gtaintiffs were able to glean the
Secretary's conclusion from what the Secresatyallysaid or that the Secretanformed
plaintiffs specifically Rather plaintiffs’' "knowledge"of the Secretary's expectations canoen

a third party'snterpretation bthe Secretary'swn inadequatetatements Again,thatthe

AAMC interpreted the Secretary's statements in a particulaawdynformed plaintiffs of that
interpretation canndalter the facthat the notice given by the Secretargsinadequate. On the
basis of what the Secretary herself said, the AAMC might well haveibeamect that the

deadlines appliedindeed a straightforward reading of the regulations would suggest that the



AAMC was, in fact, wrong. And nothing from the $etary expressed a contrary interpretation
of the language of the exception in § 424.30.

To be sure, the Secretary has a valid point that plaintiffs were not obviously préjudice
by the Secretary's failure to give notid@laintiffs contend that they subtted these claims
within the deadline upon receiving the AAMC memorandum in November 1999, iambt
clearwhat, if anythingplaintiffs would have done differently if they had been notified by the
Secretary herselfThere is a sense, then, that plaintife benefitting fron€CMS'smistake when
that mistakedid not actually harm them. On the other hand, there also seems to be little question
that plaintiffs actually did provide services to thegeolleesunder Medicare Part C and that,
therefore, thewareentitled to these payments so lagtheycompliedwith the applicable
procedural requirementdf the Secretary wishes to enforce procedural requirersaiasy, she
must provide notice to regulatpdrtieswhat those requirements actually are, especially when,
as here, the Secretary's own regulations suggest that the requiremasttaploly. Having
failed to provide adequate notice, the Secretary's error is not excusedserglge plaintiffs
attempted to submit their IME/GME claims by the deadline, particularly wherettret&ry is
strictly enforcing the regulatory procedural requirements against plaintiff

In sum, the Secretary did not provide adequate notice to plaintiffs that the timing
requirement®f 42 C.F.R. § 424.44ppliedto their claims for IME/GME payments fenrollees
treated under Medicare Part Coma Lindaestablished that the Secretary did not provide
hospitals generally with notidbat the timing deadlines applied’he only relevandifference
betweerthe present situatioandLoma Lindais thathereplaintiffs receivech memorandum
from a third partyndicating that the relevant deadlines applied. Absent any communication

whatsoever from HHS, this third party memorandum is insufficient to preddquateotice to



plaintiffs, regardless of how plaintiffs reacted to or understood that memorandcemedd for
clear notice from the Secretary is especially acute here because the agencresatueris d
odds with relevant regulatory languaddence, plaintiffs did not receive notice of the filing

deadlines with "ascertainable certaiht@eneral Electric53. F.3d at 1329, and the@etary's

denial of payment tplaintiffs was invalid.

VI. Factual Determination anBlaintiffs' Other Claims

In addition to the timing issue, plaintiffs' complaint alleges that the requirement to file
"no pay" UB-92s violates the Paperwork Reduction Act, 44 U.S.C. 8&5¥Hq., because the
Secretary did not reoe@ OMB approval for this requiremengeeCompl. §f 123-35ee also
Pls' Mem. at30-33. In theorythis claimis not mooéd by the Court's finding that plaintiffs did
not receive adequatmtice of the timing requements, since plaintiffs still need to file LEs
for 1999 and 200@venif the deadlines do not applyn practice, however, the relief actually
sought by plaintiffs —setting aside the Secretary's decision denying plaintiffs' IME/GME
paymentdor fiscd years 1999 and 2000 and requiring payment of those seeSpmpl. at 28-
29 — will be effectuated based on the Court's resolution ofdheeissue with respect tihe
timing deadlines The Court thereforavill not reach the Paperwork Reduction Aletim.**
Likewise, the Courheednot address the Administrator's factual determination that these claims
were not actually timely filed.

VIl. Conclusion

4 Maintiffs' contention that applying the filing requirements to thesenslas inconsistent with2 C.F.R. § 424
could be construed as an argument against the underlying requireméntid-82s. SeePIs.' Mem. at 2€26.
Further consideration of this issue is not necessary, however, farmigersason that further consideration of the
Paperwork Reduction Act issisgunnecessary. l&ntiffs also argue that even if their UBs had validly been
rejected as untimelyhey would still be entitled to IME/GME payments based on the principle thatepast r
settlements must utilize the "best available dage€Pls.' Mem. at 260. It seems that this argument is primarily
directed at théiming requirement (rather thahe underlying need to file UB2s), and so is made moot by the
Court's determination that plaintiffs did not receive adequate notice tifrtimg requirement.
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HHS regulations do not clearly require hospitals to file claims for supplemerdalahe
education expenses associated with Medicare Part C enmwwitbasthe ordinary time frames
for filing Part AMedicare claimshrough fiscal intermediariesGiven the unclear dictates of the
regulations, and upon consideratiortla# record in this case, the Secrgt@did not provide
plaintiffs with adequate notiabatthe deadlinespplied The Secretary's decision denying
plaintiffs thesgpayments is therefore invalid and the case will be remanded to the Secretary for
processing and payment of plaintifiscal years 1999 and 2000 IME/GM#faims’® A separate

order has been issued on this date.

/sl
JOHN D. BATES
United States District Judge

Dated: March20, 2012

13 Although plaintiffs' complaint also sought recovery of attorneys'deescostsseeCompl. 11 1440, the Court
is not presently inclined to grant such relief. If plaintiffs stilblwio pursueecovery of fees and costs, they may
file a motion to that effect, and the Court will consider the issue furthbatime.
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